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Cohvening of thé Jessioh

The Chalrmsn opened the Seventh Plenary Session at 10:15 B.ee , and
called for further discussion of Article 6, :

. The Canadian Delegate referred to a suggestion in vesterday's sessior
to delete paragreph 3 of Article 6, and disagreed with it. He suggested
instead the deletion of the last three words in the paragraphn: by
any means." The Delegates from the Federal Republic of Germany, France -
Yugoslavia, and the Observer from the Hague Confererce all agreed sub-
sequently to modifications of this paragraph. The Delegate from Belgium
suggested the deletion of the entire paragraph, and was supported by the
Delegate from Spain, and the Observer from the Inbernational Unlon of Tati

Notaries. The Delegate from Mexico supported deletion of all of Article
6, with the stipulation that paragraph 2 of the article be included.in -
Article 7. . . C :

. The Delegabe from Switzerland commenting on the spparent lack of sup-
port for paragraph 3, suggested that the digcussion might therefore be
curtailed. He added that he opposed making the lack of a date on the .
will a ground for invelidity. IHe reminded the Conference that it is- dan-
gerous to transpose observations which are valid in internal law to this
" international situation. :

The inclusion of paragraﬁh 3 was supported by thé'Delegates frém_
Honduras, France, and the Federal Republic of Germany. ' '

: The Delegate from Spain stressed that the inclusion of a provigion
for a date on the will is fundamental, and that the validity of a will

ig often dependent on its date. He felt that a dated certificate attached

to the will would be an efficient safeguard of the validity of the will's

date. e added that if the certificabe ig not mandatory for the validity .

of the will, then his argument concerning its importance would be rendered

. invalid. . ' ' o

The Delegates of Iran and the USSR both agreed that paragraph 3 of
Article 6 ghould be eliminated because of the complications it would engené

NOTE: Unless changes or corrections +to this Summary Record are submitted
to the Secretary General within two working days, it will be
considered #inal, '
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The Delegate of Ttaly demurred, saying that Article 6, paragraph
3 could be retalned if reworded to add: "of proof pemmitted in the Jurls- :
diction." He also felt a distinction between cases of omission and dlspute
- of date should be noted in the revised artlcle. : -

The Chalrman summarized the dlscussion. He felt the Conference
wanted a clarification of paragrephs 1 and 2 and a reconsideration of - °
paragraph 3 as to its wording, necessity, and relationship to Article 7,
paragraph 4., He asked if there were any objections to referring Article.
It to the Drafting Commlttee on thls bagis. There belng no obJectlon he
go ordered.

The Delegate from the Philippines emphasized the importance of
adequate safeguards to ensure respect of the testator's wishes, noting
that many customary safeguards are not contained in the draft., The Delegate
stated that under these circumstances it will be necessary to rely heavily
on Article 7 and on the authorized person. He suggested thst the proposed
rule of substantial compliance be made applicable to Article 7 and %o
other provaslons that emb@dy elements essentlal to the valldity of the
will,

" The Delegate from Belgium stated that the problem to be resolved
occurs when the authorized person does not issue the certificate accord-
ing to the text. While there is no resulting invalidity, he stated that
to be practical a conerete instrument to avoid dispute should be provided,
 He suggested that a cerfificate be issued in order to prove that the pro-
.'scribed formalities have been met and secondly thet in the event of .
 dispute, any challenge must be brought before the courts of the author-

ized perSon. The Delegsbe further noted that the Uniform Law should
contain details regarding form and make clear in what cases the
Cwill is v01d

. Observing that some delegates seem to be seeking to verify the true
wishes of the testator, the Delegate from Switzerland stated that this matter
is not a question of form and goes beyond the framework of the draft con-
vention. He thought that the conference should concern itself with the
- formal validity of the will and nothing more, He further commented that
there may be a tendency to increase the number of formal requiremeénts
and that the Conference may be moving towards a will which would be
similar to that of national legal systems, thus comprfmising the purpose
of an international will. He stated that UNIDROIT endeavored to establigh
& balance between the testator's freedom and the hecesgary formal safe--
guards. Referring to P/13, the Delegate gquestionsed the eppropriatensss
of inserting a rule on conflict of jurisdiction in the Uniform Law or
~in the Conventlon. He stated that such problems should be left agide,

The Delegate from Japan concurred with the delegates from the
Philippines and Belglum. BHe noted that in the exceptional cases in
which the certificate is lost the problem will bhe whether to reject the
suit at the first stage or get involved in troublesome Fact finding.

He stated that one of the purposes of the Conference is to diminish the
troublesome problemsg of the couvrts.
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The Observer from the Hague Conference on Private Internationsl Law
stated that the certificate must be an instrument of proof assuring the
international nature of the will, but should not affect the validity of
the will., Citing P/13, he further stated that the question of establishing
exclusive jurisdiction .opens many new problems and that a Conference con-
~ cerned with the form of an international will should aNOld problems of
: 1nternat10nal Jurlsdlctlon. .

The Delegate of  Australia suggested that the apparent confusion
cregarding Article 7 of the Annex might be better approached by con~
fining discussion initially to the following three issues:

 1.) whether there should be a certificate at all, .
2.). if the idea of a certificate is acceptable,  should it be in the
form proposed by Belgium, or in the form proposed by the USA, and_

: 3. ) %he consequences of the certificate’s legality. .
The Conference, he suggested, could then take up the mlscellaneous
questlons regarding the certificate specrflcally :

_ The Delegate gf Ttaly also ralsed the followrng'p01nts in asking
if the delivery of the certificate should be mandatory or not, - (1)
Must the authorized person deliver the certificate ex—ofﬁiclo, meaning,
does the authorized person have the option of refusing to deliver the.
certlflcate, or {2) Is the authorized person obligated to deliver the-
certificate at the request of the interested party? The Delegate from
Ttaly favored the second method. : S

The Delegate of Belgium agreed with the Australian and Italian ,
- positions and stated further, with regard to the Delegate of Switzerlsnd's
cearlier remarks, that Belglum did not 1nsmst on PV13, Ttem 2, paragraph 2
concerning - courts. T

Thé Delegatefof Switzerland agreed with Australia‘s procedural
suggestions and felt the first two pcoints should be discussed now and the .
- third set aslde for the moment, He clarified further the Italian point
by making a distinetion in terminology between "drawing up' a'Certiflcate,
- which 1s what the Annex is concerned with, and "delivering!' the cer-
tificate which is- another matter,

The Chairman ascertalned.that no delegate felt there should not
be a certificate. The issue then seemed to be in what form the certifi-
cate should be, an issue complicated by the question of validity. The
Chalrman suggested the Conference concentrate on Article 7, paragraph 1,

The Depubty Secretary General ralsed a point regarding the Italian
statement in that the current draft Annex requires the authorized person
to draw up the certificate. Any possible sanction for non-cpmpliance
- would fall upon the authorized person only. .The type of sanction
would depend upon internal law,

The Delegate of France commented that if the conference is to con-
sider the guestion of the validity of en international will without a.
certificate, it should congider the preliminary work and goals of the
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of the original drafters of the annex. The purpose was to facilitate -
proof that the will exigts and to facilitate the execution.of an L
international will., The internationsl will itself is indeépendent of the
certificate.,. The certificate is added to the will and not a econdition -
for velidity, The two documents are clogely connected but have different
Jjuridical value. R

The Delegsate bf'Greece-stated his support for the dreft as is,
believing that the certificate should not be a condition of validity -

~of the will, He also stated that Article 7, paragraph 3 is actually
redundant if Article 7 is not to be included in Article 1. :

The Observer of the International Union of Ietin Notaries.asked
what sanctlon was provided for the suthorized person who did mot Areaw
up the certificate required by Article 7. -

The Delegate of andufas submitted to the Drafting Committee three
suggested changes in the Spanish transiation of the annex,

The Delegate of the US discussed the history of the certificate
in terms of the 1971 revisions to the draft annex, when the provision
- was added to mcoumodate U, S. legal processes regarding the recognition
of walid wills after death by U., S. courts. The U, 8. does not support
the idea that the international will is invalid without the certificate,
if other proofs are available, With regard to the U. S. proposal
(P/3), the Delegate explained (1) the proposal would eliminate Article 7,
paragraph 3. in the draft annex, (2) the addition of paragraph 1, sub-
paragraph (f) would strengthen the certificate,and (3) that P/3 increases _
the opportunities for the authorized person to show that he was satisfied
regarding the identitlies of the testator and witnesses. The Delegate of
the US stated that although the certificate should be considered an
important document ("practically indispensible in the U, S. "), 1t should
not be considered sbsolutely mandsiory, '

The Delegate of Yugoslavia agreed that the certificate should
not be a condition of validity of the will, although it would be of
great value if the will were to be contested. He supported. the U, &,
amendment, He also suggested the provision of P/ which states the
date the will was signed should be incorporated into P/3. '

The Delegate of the United Kingdom felt the form of the certificate
is an appropriate matter for the Drafting Committee, ie supported the
Ue 84 proposal to amend Article 7 of the draft annex and raised the
question of whether Article 7 should appear in Article 1 as one of the
conditions to affect the validity of the will. He stated the certificate
would be a convenient, though not the only, method of proving that the
-conditions required in Articles 2-4 have been complied with.
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The Delegate of Slerra Leone expressed hig regret that he must depart

the conference because of prior commitments elsewhere and wished the

Chalman a productlve con;f‘erence on & most unportant toplc. ' '
The Chalman a,d;;ourned the session at 1: lO p.m.
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