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1. INTRODUCTION:
1. The Context of this Memorandum

The purpose of this memorandum is to provide a possible discussion guide for the
February meeting of the drafting group, | have attemptsd through the memeorandum to
display the range of issues that might be addressed in a convention dealing with certain
types of international security interests in mobiia eqwmsnt

! have. Included "draftad" provisions which reflect the tentative conclusions ! have
reached In the light of the discussion that occurred at the March 1883 meeting of the
Workmg Group. Where appropriate, | have included altemative suggestions that reflect
the opinion of a signiﬂcant minority of the members of the Working Gmup These draft
provislons do not represent an attempt on my part to record or to put-in legislative form
the conclusions of the Working Group or to anticipate the final form of the convention.
Their principal role is to take the analysis beyond generalities.

2. The Approach: A Substantive Law Convention

in a short memorandum which | presented to the March 1993 meeting | noted that there
are two possible approaches 10 an international convention on security interests in
moveable property. One Is 1o create an international code that would provide for a
complete regulatory regime for international security agreements providing for security
interests in mobile equipment. The other Is to create a systam of international law



designed to provide for interjurisdictional recognition of "security interasts” in mobile
equipmant creatad under municipal law that maet specified oriteﬁa.

The first apprcach was tha one most favoured by the members of the WGrkIng Group at
the March 1993 meeting. While this approach does not preciude the use of choice of iaw
rules for certain matters, it does not defer to municipal law where basic conceptual and
structural matters are involved. Of necassity, it involves a much more complete, almost
sel-contained, legal regime. Indeed, as is clear from what is set out below, what is
required s somsthing very close to the type of statutory code that is found In North
American jurisdictions that have modern, consolidated personal property security law.

il. SCOPE
1. Who Can beneflt from the Conventlon?

An important matter that was not discussed at the March 1893 meeting of the Working
Group was whether the benefits of the convention are ic be made avallable only to
persons domiciled in convention States or whather they should be available to any person
with a security intarast in mobile equipment of the kind described in the convention. It is
my view that the convention should be given as broad a scope as is cnnsistent with the
effective implementation of its provisions.

.The raison d étre of the convention is to provide an international regime that would
-eliminate the more significant legal risks associated with financing on the security of
“mobile equipment. Central features of the convention would be a set of priority rulss, an
accompanying international registry for security interest and, possibly, a set of basic rules
dealing with inter partes enforcement. There is no necessary connection between these
-aspects of the regime and the domicile of the secured party or the debtor. Ultimately,
what is important to a secured party is the power, in the event of default by the debtor,
o seize the collateral in priority 1o some other claimant to it. All that is required in this
-context is that the equipment be physically located in a State that recognizes the priority
status given to a secured party and the right of the secured parly to enforce its security
interast. This being the case, the factor that defines this aspect of the scope of the
convention would be the presence of the equ}pment at the time of enforcement of the
security interest against third parties or the debtor in a State that is parly the convenhon
or that otherwise recognizes convention faw as the applicabls law. \

2, Defining St:ope
-'Elsewhere in- tha paper, 1 suggast that the conventnon should prowde for the passlbzhty

that the parties to-a security agreement may want to ignore the otherwise applicable law
and assume that the only relevant applicable law is the convention. If this approach were
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to be adapted the canvantion would apply to any secunty agraement that meets the -

requirements of the convention with the result that a registration statement relating any

security interest in mobile squipment could be registered in the intemational registry
established under the convention. Howaver, meraly because a security agreement falls
within the $cope of the ‘convantion in that It provides for.a securlty interest In mobile
equipment, it does not follow that the rights arising under.the agreement or third party -
rights acquired in the mobile equlpment after the security Interast arises are affected by
the convention. All that it means is that there Is a potential that prionity disputes invoiving
the collateral-or enforcement of the security interest against the dabtor will be regulated
by the convention rules. This potential will be realized only If the conditions set for the
application of the convention to pnority disputes or enforcement of the security agreement
have been met

Article
This convention appliss to & secur!ty agresmesnt pmvidlng for & mumy Jm‘aros!‘
In mobile equipment. |

3. Types of Movables: "Moblle Equipment®

There appeared to be general agreemsnt among the members of the Working Grup that
the proposed convention would apply to "mobile equipment”. There was also agreement -
as to the approach to be used in determining what constltuted "equipment”. The term
“equipment” would be used, as it is used in North American personal property security
law, t0 mean goods used by the debtor principally in & trade or business but would not
include goods held for resale. ' This would exclude goods of any kind held by the debior
as inventory or used by the debtor as consumer goods. Under this approach, it would not
matter what the goods were in the hands of the selier (In the case of a secured
instalment sale); they may be inventory, equipment and, possibly, consumer goods What
maﬂars is the use to which the debtor makes of them. :

One obvious difficulty with this approach is that it would exclude certain typses of high
value goods that are held by the debtor as consumer goods. Obvious examples would |
be large pleasure boats and aircraft used principally for nen-business purposes. it would
be necessary to supplement this test {as tentatively proposed below) if these items were
to be included in the conventten

Another difficulty endemic to this approach is that a change in use of the movables by the
debtor after the security Interest comes into existence will not ba apparent to third partles



~who must make the.decision whether or not to conduct a search at the International
. Registry. Under the North American lagislation, characterization-of goods is made at the

. date the security interest Is created. A subsequent change In use of the goods by the
debtor from inventory to equipment or from consumer goods to equipment does not
impose on the secured party new obligations to comply with registration requirements
otherwise applicable to goods used by the debtor for a diffarent purpose. Unless a post-
creation change In the use of the goods by the debtor is to be treated as invoking or
excluding further application of the convention, it will be necessary to accept that the
characterization of the goods at the date of creation of the security interest is all that is
relevant. This puts third parties who.want to be assured that all prior security interests
-are disclosed in the position of having to obtain a search resuk from the-International
Registry and having to take whatever measure available under the otherwise applicable
law to protect themselves when taking interest in goods that might have been equipment
at some earlier time.

- Thare.are at least three possible approaches to the determmatmn as fo which kinds of
"mobile equipment” the convention should apply:

A Mobility Test. One approach is to focus on "mobility” as a defining factor. Under this
approach, mobility is determined, not on the basis of what has happensd to a particular
item of equipment, but on the basls of what generally happens to equipment of this kind.
Consequently, the Convention would apply to "equipment™ of a kind that is "generaily
taken by users from one State to another”.

A diﬁacuhy with lhis approach is that it may be too broad Wsthout qualif;cation, it would
include "small value” items held by debtors as "equipment” {as defined above) such as
automobiles, small trucks (lorries), small boats ang construction equipment of relatively
small value owned by business enterprises. |t would not be practical or politically
acceptable to expsct secured parties taking security interasts in this type of collateral or
buyers of it to be aware of the existence of and the need to comply with the requzrements
of the Internationa! Registry. This difficulty might. be addressed by including in the
convention a restrictive definition of mobllity and a schedule of specified kinds of excluded
goods (as proposed below). It might also be addressed through a special priority rule that
would protect buyers of small vaiue items. (Not proposed) A combination of these
measures may be requnred S - ' .

A Schadule An alternatwe approach isto spaclfy in genanc terms the kinds of equnpment
that can be collateral to which the convention would: appiy :

There is an cbvious difficulty with thzs approach. |t would be very diﬁicult o Iist ail of the
kinds of equipment that.should be within-the scope of the convantion. Any attempt.to use
broad descriptors -carrigs with it the. likelihood- of inappropriate application. of the'
convention to small value items.



A Via Media: Another approach would be to use a combination of the two above-noted
approaches. Under this approach, the convention would employ a restricted mobility test
supplemented by (i) a schedile of specific kinds of movables that otherwise do not fit into
the restricted mobility tast, (i} a schedule of high value consumer goods that would be
included in the convention and (iii) a schedule of goods that otherwise meet the test but
which for some reason (e.g., goods of low unit value or goods' such as sea-going vessels
subject to ancther international rengej gre not included in the canventzon

Set out'below is a definition of *Mobile: aquipment" that embodies this approach. The
definition contains a mobility test which, however, Is qualified by a general requirement
that the equipment be capable of self-propulsion. This qualification Is designed to limit the
scope of the definition to high value equipment. It is based on the assumption that, if the
squipment is capable of seif-propulsion, its value will ikkely be sufficiently high to justify
having security Interests in it brought within the scope of the convention. However, it
must be recognized that there are kinds of equipment that are of high value but which are
not capable of self-propulsion. These kinds would be enumerated in generic terms.

The definition accommodates the suggestion that the convention should apply as well to
specified kinds of high valus consumer goods Hara again, the kmds of goods would be
- enumerated in generic terms _

o Arﬂale
- "Moblls Equlpmant" ' "

(a) means goods, and accessories a!tached to goods, used by the debior
principally In & trade or business, other than goods held for resale, which are
of & kind generslly taken from one State to another State for use in the ather
State end which are

() capable of sofr{propullsféﬁ;__ar -

{H) one of the following:
¢ shipping container,

-« oll or natural gas driliing oqufpmsm
« rallway reilfng stack s

‘ll{l. any

(appmpnate add:tions to the Iist)

- {B) and includes'

«an alrcraft, ' C .
+ @ vessel having a displacement In excass of__ tons, but not
greater than _____ tons,



