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by

Jan-Hendrik M Rover!
Eu:iopean Bank for Reuonstructlon and Developnjent

ssor Ropald C C Cuming has set out in his "Memorandum of a proposed

{ UNTDROIT Convention on security interssts in mobile equipment] of 5 November
11993} the roblen+ areas 1o be addressed by the Drafting Committee and given a
. grent|ma fiotable drafting suggestions. His study will certainly be an invaluable
rde of inspiration for the forthcoming meeting of the Drafting Comnyittee, I
likg to supplement Professor Cuming's thoughts with this paper and raise
sonhe of o issued which may concen the Committee during its p ings.

base my cof ments on the assumption that the Comtnittee will draft mainly
provigions and not a conflict of laws convention.?

1.2}t wolid be lesirable to take 2 comprehensive and not a skeleton approach,
The nvantion should as far as possible deal with all guastions reIatad to a newly
| established security right over moblle equipment and not refer 100 joften to national
law.4 !

“1.3 [The tules addpted under the proposed convention should be ag slmple as
possﬁ:le t¢ enhance the chance of its adoption,
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The tho:j would ke to thank Dr. Thomps A Hrigk, London, for his help in p epafing this paper.
FSUNIDROIT 1993 Study LXXH - Doo. 8,
3¢, , Gupra gote 2 p 1-2; also the recommendation in Simoson gnd Révar, Inltial Comments

of the pnidmit rositicied exploratory Working Group (Smdy LX} I! Doc, 5), Study
. 6 Add, 2 para 1.

m Tdxt dss UNIDROIT-Dbersinkommens vom 28. Mal 1988, Minchen! C.H. Beck'sche

. Intérnjariongles Rinanzlorongsieasing, Deutsches Kolllstonsreeht und Konvaml  von Ottawa (1988)
E 1892,
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{ thatipropprty is related to one person of several persons exclusively.

 S5eelfor B pin'iliar discussian in the field of assignment of clalms Rover, Unifl
. UN lTR%L on Asignment of Claims, Law In Transitlon Spring 1994 (1o be rubunhed).
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Beforg 1 digouss th% scope of the proposed convention and some substantive aspscts
1 wan to identify some of the conceptual problems the drafting of such a convention
faces because of thb different approaches to securlty rights In legal pystems.
hat of creating &n international convention must bé to establish a legal text
hi¢h! is acceptablé to different logal systems. This is, however, extremely difficult
E/scque legal systoms differ considerably. In the fleld of security rights I find the

ollgwing oqcepttj:l differences to be the most intricate ones.
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Towr r A EaRVIS

.1 Gecur d:Tra*sact!ons, Security Intevests or Security Rights as Coneeptualw

[Founfiation? |

C | '

52,1.‘1 Sectirity cm? be given by way of personal rights and by way of Iy
‘rights, Both ways of creating security are sometlmes summarisedr "secured
itrans ctin‘j:" in & hon-technical use of this notion, although they ate governed by

ent Tules. E

: [ , ‘ :
.Ths yse o%he terfn ngecuted transactions® is different under Article 9 of the

' Amet icaﬂi siform Commercial Code and the provisions of some of the Canadian
'Provinces, These rules are generally designed to cover all secured transsctions and
pmit }.hqm tolone legal regime.s However, as secured transactions under these
-systefns mainly cover proprietary tyansactions such as creation of security interests,
“asslg 1m:§ of claims and tetention of titie clauses and obligations fo give security
'are. ) outsidg their scope. These systems do not include all agpects of security
;under one:legal regime, Whata secured transaction is depends unger these systems
.ona cfi}k‘tmn like Article 9-102 UCC, The term "secured transy tions" seems not

pér foundation for a particular security tight a3 envisaged by
i UNIDROIT. ' ' S

- 2.1.3 Anpther cdnccptual guestion is whether the convantion shoyld refer to
 seoufity iierests (the provisional title to date) or security tights. The question is

" interwoven with the guestion of which concept of ownership should undetlie the

. cony .. Common law recognises the distinction between legal and equitable

. interests.§ Both ﬁypss of interests are interests in rem? although equitable interests
. créafe only effects betwaen parties ("equity acts in personam”) and are, therefore,

qeaims 1o be that several persons can have interests f & different
same property. On the other hand, the essence of 2 seems to be

fro y 8 ci i!_poin}nof view indistinguishable from rights in persongm. The essence
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alion Work by

. Compmpgreial Law, London; Penguin Books, 1982, pp 42-61,

“Binfuhrung in das englische Privatrecht, Darmstadr: Wissenschafitiche Buchgeselischafi,
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f ﬂ{e -Dr?rl:ig Committee has to chose between the two notions Lﬁi\voz‘d "geourity
right"l seerys {0 be jpreferable. Whereas 1t 1s possible to speak of rights under
contmjon Igw it seems to be difﬁcult to acaommodate the concept of & sesurity

Som civii law ju sdictions make intricate distinctions between different legal
nsh:bs not followed by common law countries nor by other oivil law

oanon L%w Doctrine of Privity of Contract

Aforced or relied upon only by the parties to the contract ("as between the

This applies regardiess of whether a contract shall create rights in

| perss bnam! of rights in rem. 13 Effeéts s against third parties are nbt creatod by an

agrepme ent its&lf ut by an additmnai act such as registraﬂnn, Thl view of common

J.by’ly‘fil\m . '
HAricles 17 and 18 of the Eumpoan Bank's Modcl Law for- Seaurnd Transactions (MLST)

- 129;hite], An Qutling of the Law of Contract, Londen: Butterworths, 4th ed., } 989, p 208.

© 13Tk docthine of privity of conitract should, thersfore, not be confused with ll‘e distinction between
i ob}iatlon:uand propristory rights deswn above, _
~r pra nmd 6 p 734, suggests 1o use the same terminology for security under English law,
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,coun ies. +0na example is the distinction between agency as a confract and agency

oe'tb\#e of p{ivﬂy of & contract says that the rights arising unfler a contract can
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Civil law, However, prefers to distinguish: ejther a coniract is of

partieq and therefore creates rights in personam, or it is of effect ag ins¢ third
astied and therefore of proprietary naturs, For examplé registratiof 1s, therefore,
ot orfly & theans to enlatge e effests of a right against third parties, itis

pecds ry g;:gmtthe right.
?.4 ‘Hoctrines of $pulﬁelty and Certainty

!

5 . | o -
~ [The dbctri?es of aﬂeciﬁcﬁy and certainty are not always separated ¢learly gnough.“

%2.451 The déc;rin_ of specificity which 1s known, in particular under civil law
g za;/s that § property right basically canonly relate to one & ngie, legally

BYStS
;sepgrte adset and oarinot covef, for example, & Hbrary as s whole, Examined more
iclogely the doctrine of specificity comprises fwg meanings: firstly it may refer to

|the 1¢gal réla}tipnsﬂip petween a holdet of & property right and an asset. In this
respapt it {5 certainly true that a fegal relationship must exist betwepn a holder of &
rightjand 4 certain| sset. In the end every legal relationship must be a "specific”

lone. | A second aspect of speeificity is whether or not several legal relationships
. which are }" specific” in the sense just mentioned, may be summariged in ong
; ngregment and in tight. Although the doctrine of specificlty under some civil
“law gysterpis requires that an agreement can only refer to one single asset, there are

- obvigusly iexceptions made for fiduciary assignmients and fiduciary transfers of title
; hvables (for tecurity purposes) which may cover classes of assets defined in a

. genefal manper, [t Is submitted that the whots doctsine of specificity is not of great
. h the/context of security rights (except for specificity in the sense that there is

" alwalys & specific legal relationship between the holder of a right and a certaln
right). It:should, therefore, be possible to create one security right not only in a

single item of prc*perty but also in saveral items withint one security agreement,

|

2.4, The doctrine of gextainty. requires & certain degree of description of assets in

~ &n agreement creating or transferring property rights. An agreement which does not
. comply with the requirernents of certainty is not valid, Whereas certainty is

, reqyired for any gresment's and normally & question for the interpretation of an

. agréemejt, the degree of certainty may be modified depending o the {ime when

* gerthinty is required.!? The earliest time i5 the time of entering into the agresment,

~ latef times are s ch times when the agreement becomes effective (e.8. with

' regibtration) or of the transfer of title in the property glven as sscurity in the case of

futuire pr{openy; ;Lhe fatest time is at the enforcemant of the sscurlty right.
e
. Bauf, Lehrbuch des Sachentechts, Mtinchen: C.H. Beck'sche Varlagsbuthandmng‘ g4 Hland
odicus, Burgertichos Recht, Kéin, Berlin, Bonn, Minchen: Carl Heynmanns Verlag, 15th od. 1991,
irds, 26 hnd 521, who both defing cortainty a8 specificity and vice versi; a cleat distinction draws
abfred Wolf in his outline Sachenrecht, Mtinchen: C.H. Beck'sshe Vsﬂmjmhhnndlum, g2

relatod (o praperty
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