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1. - The sub-committee of the Study Group for the preparation of wmniform rules on international
interests in mobile equipment responsible for the preparation of a first draft held its second session in Rome at
the seat of Unidroit from 29 November to 1 December 1994. The session was opened at 3.10 p.m, on 29
November by Mr M. Evans, Secretary-General of Unidroit. Mr R M. Goode, Professor of English Law in the
University of Oxford and member of the Unidroit Goveming Council, was in the chair.

2.~ The session was attended by the following experts and representatives of intergovernmental and
mtemational non-governmental Organisations:

Members of the sub-committee

Mr R.C.C. Cuming Professor of Law in the University of Saskatchewan

Mr V.A. Kouvshinov Vice-Chairman, Legal and Treaty Department, Ministry of Foreign
: ‘ e Economic Relations of the Russian Federation

Mr K.F. Kreuzer Professor of Law in the University of Wiirzburg

Mr C.W. Mooney, Jr. Professor of Law in the University of Pennsylvania, representing the
' . Department of State of the United States of America

Mr H. Synvet Professor of Law in the University of Paris II (Panthéon - Assas)

Mr T.J. Whalen Partner, Condon & Forsyth, Washington, D.C., representing the

Department of State of the United States of America

Observers
INTERGOVERNMENTAL _ORGAMSATIONS

European Bank for Reconstruction Mr J.-H. Rover, Legal Adviser, Office of the General Counsel

and Development
Hague Conference on Private Inter- Mr M. Pelichet, Deputy Secretary-General

national Law
International Bank for Reconstruction Mr H. Fleisig, Economic Adviser, Private Sector Development
and Development Department, Finance & Private Sector Development
Ms N. de la Pefia, Consultant Attomey, Private Sector Development
Department, Finance & Private Sector Development
United Nations Commission on Mr S. Bazinas, Legal Officer '
Intemational Trade Law

- INTERNATIONAL NON-GOVERNMENTAL ORGANISATIONS

European Federation of Equipment - Mr R. Clarizia, Professor of Law, University of Urbino; Consultant to

Leasing Company Associations ~ the ftaban Leasing Association (Assilea)

(Leaseurope)

European Federation of Finance Mr FJ.T. Price, Deputy Head of Legal Services, Lombard North
House Associations (Eurofinas) Central PLC, Redhuil

International Bar Association Ms L. Curran, Vice-Chairperson, Sub-committse of the Banking Law

Committee of the Section on Business Law on the Taking of Security
: in International Transactions
International Maritime Committee ~ - Mr R, Herber, Professor of Commercial Law, University of Hamburg




In view of the continuing special interest of the aviation industry in this area of the Institute's activity,
Mr J. Wool, Attorney with Perkins Coie, Seattle, Washington and Affiliate Professor of Law, University of
Washington, was also invited to attend the session as a special guest with a view to conveying the concems of
that community.

3.~ The sub-committee was seised of the following materials:

(1) -Study Group for the preparation of uniform rules on certain intemational aspects of security
interests in mobile equipment: sub-committee for the preparation of a first draft (first session:
Rome, 14-16 February 1994); summary report {prepared by the Unidroit Secretariat) (Study
LXXII - Doc. 12); :

(2)  Proposals for a first draft (drawn up by the Chairman and a member of the sub-conmxitteer on the |
basis of the provisional conclusions reached by the latter at its first session) (Study LXXII - Doc.
13);

(3)  Proposals for a first draft: comments (by members of the sub-comnuttee and the study group and
the international Organisations and professional associations represented by observers thereon)
(Study LXX1 - Doc. 14); L

(4) Proposals for a ﬁrst .draﬂ:: comments (by Mr Thomas. l Whalen, Professor Rolf Herber and The
Boeing Company) (Study LXXII - Doc. 14 Add. 1);

(5) Proposals for a first draft: comments (by Professor Charles W. Mooney, Jr. and the Legal
Committee of the Finance and Leasing Association of the United Kingdom) (Study LXXII - Doc.
14 Add. 2),

(6) Proposals for a first draft: écmments (by Mr Jéﬁ-Headrik Rover) (Study LXXI - Doc. 14 Add.
3).

4. - The sub-committee approved the agenda which is set out in Appendix I to this report.

5.— Appendix I sets out the comments of the Banking Federation of the European Union on the
proposals for a first draft which were received after the sub-committee's meeting. '

6.~ Appendix I sets out the comnjents of the Itatian Bénking Association which were also only
received after the sub-committee meeting. ‘

7.— In opening the meeting, the Secretary-General of Unidroit recalled that, since the first session of
the sub-committee, a small drafting group had met to prepare a first set of draft articles designed to reflect the
provisional conclusions reached by the sub-committee at its first session and, in line with the decision taken by
the sub-committee at its first session, a special invitational seminar, co-sponsored by the International Bar
Association, had been held, the day before, on the theme Current Trends in the Modernisation of the Law
Goverming Personal Property Security. This seminar, addressed essentially to the practising lawyers most
directly in touch through their daily work with latest developments in this area of the law, focussed on a
number of initiatives taking place in different parts of the world, in particular the modemisation of the personal
property security laws of a number of Latin American jurisdictions being sponsored by the World Bank and
the Model Law on Secured Transactions prepared by the European Bank for Reconstruction and Development
for the comtries of its operations. 'The Secretary-General asked the Intemational Bar Association's
representative attending the session to convey to Mr M. Gioscia, immediate past Co-chairman of that
Association’s Banking Law Committee, the sense of the Institute's appreciation of all the hard work he had put
in to ensure the success of the seminar. -



8.~ The Chairman, in introducing the business of the session, indicated that he saw this basically as
the completion of the broad framework begun at the previous session and, with this in mind, suggested that the
sub-committee eschew as far as possible technical drafting points related to the drafting group's proposals for a
first-draft and concentrate instead on achieving some agreement on the nature of the rulés on enforcement and
priorities to be included in the first draft. Given that the comments on the drafting group’s proposals for a first
draft, however, raised some fundamental points, hié recognised that the sub-committee would have to start out
by looking at some of the key issues raised by these comments. With regard to these comments he emphasised
the incomplete nature of the drafting group’s proposals. These only went as far as the broad measure of
agreement attained at the sub-committee's first session. They did not therefore deal at all with the questions of
enforcement and pnontxes and only in outline with that of registration. Regarding the number of well-founded
criticisms contamed in the comments he was at pains to stress that the drafting group's proposals were in no
way to be regarded as reflecting the personal ideas of the draftsmen but merely those conclusions which the
sub-committee had provisionally reached at its previous session. The very provisional nature of these
conclusions meant that it was all along acknowledged that they might well have to be reviewed in the light of
articles to be drafted subsequently. He apologised for one omission from the drafting group's proposals,
namely the overlooking of the sub-committee's prowslma] agresment on the questmn of insurance proceeds
payable to the secured party.

. 9.~ The Chairman identified the key issues raised by the comments submitted on the drafting group's
proposais for 2 first draft as follows: :

© (@)  the test of intemationality (for example, the question whether there needed to be movement of the
o equipment from one State to another or whether it should be sufficient that the parties had their
 principal places of business in different Contracting States),

(i) the effect of making registration a condition for the application of the Convention (in particular,
whether parties should be left free to opt in or out of the regimen to be set up under the
Convention or whether the purpose of filing in the international register should not rather be to

~ give third parties a clear picture of where they stood);

(i) the definition of mobile equipment;

(iv)  the desirability of the Convention applying not only to the recognition and enforcement of
international interests in mobile equipment but also to their creation.

10. ~ The sub-committee reached a number of conclusions in the course of its meeting. These
conclusions were only provisional in so far as they might need to be revised in the light of the sub-committee's
reading of the next set of draft articles. These provisional conclusions were as follows:

(i}  The application of the proposed Convention should be triggered by the filing of an interest in the
international register; until there was at least one interest on the intemational register the
Convention would not therefore come into operation, However, in principlé once an interest had
been filed in the international register that interest wonld have priority over prior unfiled interests
and over subsequent interests, whether filed or unfiled. Subject to that, interests registered under

. local law would remain unaffected. The question was reserved as to whether the application of
- the proposed Convention xmght also be trlggered bya dlsposmon even where there was no interest
on the regtster '

(ii) - The type of registér mwsaged was one under which an mterest would be filed and searches made
against an asset. Searches would be made for an interest arising by way of security or by way of
title reservation, including leases, although it would be necessary at some stage to consider

* - whether certain types of lease, for instance short-term leases ‘should be excluded. The assets to
' be covered. would typically be relatively high-value assets, The effect of opting for a system of
asset registration would be that the assets. would have ‘to. be specifically identifiable by a




registration number or some other identification mark, which would meatt that filing would have
to be made against each asset individually and it would be impossible to take an interest over -
future assets or over merely generic classes of asset. An asset-backed system of registration
would have a number of advantages. It would enable a person searching the register to discover
all fited interests, not simply those granted by the debtor with whom he was dealing, and would
avoid some of the problems associated with the acquisition of rights in fature property. R

However, it was agreed that consideration should be given to the possibility of setting up a
separate register of interests under which searches could be made against the ‘debtor. This

' separate register might be envisaged for equipment which was not of such high value and in -
particular for equipment not lending itself to identification. Specific identification no longer being -
necessary, it would be possible under this register to file future assets or classes of asset.

(i) In order to overcome the difficulties inherent in defining "mobile" equipment, it was agreed that a
tist of movable tangibles falling within the scope of the proposed Convention should be drawn up.
No decision was taken as to whether this list should be exclusive or non-exclusive, that is as to
whether only the listed assets should fall within the scope of the proposed Convention or whether -
the list should cnly be by way of example. It was suggested that in drawing up such 2 list a

" useful starting-point would be the answers to the questionnaire sent out by Unidroit in 1990(0). If _
it were to be decided to go for a non-exclusive list, it was felt that i would be better to refer to-
equipment normally "used” in more than one State rather than equipment normalty "maoved” from
one State to another. The "use" test would better distinguish items to be used in the business ‘of
the party taking security from inventory, which the proposed Convention was not intended to
encompass, and from equipment which was intended to be moved but only to a fixed destination
from which it was not intended to be moved again.

iv) In view of the special requirements of aviation finance practice, the sub-committee invited The
Bosing Company and Airbus Industrie jointly to organise the preparation of a memorandum, for
consideration by the drafting group and the sub-committes, setting forth a representative aviation
industry view on the desired content of the proposed Convention as the same related to aircraft. It
was agreed that the question, raised at the first session of the sub-committee, as to whether
supplementary rules might need to be prepared for aircraft and aircraft engines should be deferred
pending the submission of this memorandum which might, it was suggested, show there to be
scope for the rules needed to meet the special requirements of aviation finance practice to be
generalised to the other types of mobile equipment also to be addressed by the proposed
Convention. '

(v) Regarding Article 1 of the proposals for a first set of draft articles, the question whether the
debtor had an interest in mobile equipment capable of being given in security or whether the seller
or lessor in a title reservation case was the owner of the mobile equipment and capable of
reserving title was one to be determined by the applicable national law and not by the proposed

Convention.

(vi) Regarding Aticles 1 & 2 of the proposals for a first set of draft articles, the proposed Convention
should be expressed to cover the creation of international interests, not merely their registration,
that is an interest would be an imternational interest for the purposes of the proposed Convention
only where it had been created and registered in accordance with the relevant provisions thereof.
“This would make it clear that the intemational interest was not merely registered under the
proposed Convention but was also created thereunder and thus avoid any inference that the

(1) of Analysis of the replies to the Questionnaire on an international regulation of aspects of securily
interests in mobile equipment (Study LXXXI - Doc. 3) (paper prepared by the Unidroit Secretariat) at pp. 12-13 ; Basic
issues identified in responses to the Questionnaire on apn infernational regulation aof aspects of securily interests in
mobile equipment (paper prepared by Professor R.C,C. Cuming) (Study LXXI - Doc. 4) at pp. 2+4.



