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1.~ The Sub-committee of the Study Group for the preparation of uniform rules on
international interests in mobile equipment responsible for the preparation of a first draft held its
third and final session in Rome at the seat of Unidroit from 11 to 13 October 1995. The session
was opened at 10 a.m. on 11 October by Mr M. Evans, Secretary-General of Unidroit. Mr R.M.
Goode, Professor of English Law in the University of Oxford and member of the Unidroit
Governing Council, was in the chair,

2.- The session was attended by the following experts and representatives of
intergovernmental and international non-governmental Organisations:

Members of the sub-committee

Mr R.C.C. Cuming Professor of Law in the University of Saskatchewan

Mr V.A. Kouvshinov Consultant, Economic Policy Committee, State Duma of the

_ : , Federal Assembly of the Russian Federation

Mr K.F. Kreuzer Professor of Law in the University of Wiirzburg

Mr C.W. Moorney, Jr. Professor of Law in the University of Pennsylvania,
representing the Department of State of the United States of
America

Mr H. Synvet Profe)ssor of Law in the University of Paris II (Panthéon -
Assas

Mr T.J. Whalen Partner, Condon & Forsyth, Washington, D.C,, representing

the Department of State of the United States of America

Observers
INTERGOVERNMENTAL ORGANISATION

Hague Conference on Private Mr M. Pelichet, Deputy Secretary-General
International Law

INTERNATIONAL NON-GOVERNMENTAL ORGANISA TIONS

European Federation of Mr R. Clarizia, Professor of Law, University of Utrbino;
Equipment Leasing Company  Consultant to the Italian Leasing Association (Assilea)
Associations (Leaseurope)
European Federation of Finance Mr R. Clarizia, Professor of Law, University of Utbino;
House Associations (Eurofinas)  Consultant to the Italian Leasing Association (Assilea)
[nternational Bar Association Ms L. Curran, Vice-Chairperson, Sub-committee of the
Banking Law Committee of the Section on Business Law on
the Taking of Security in International Transactions
International Maritime Mr R. Herber, Professor of Commercial Law, University of
Committee Hamburg

In view of the continuing special interest taken by the aviation industry in this area of the
Institute's activity, as reflected inter aliz in the Memorandum prepared jointly, at the request of
the Sub-committee, by Airbus Industrie and The Boeing Company on behalf of an aviation
working group (Study LXXII - Doc. 16), Mr J. Wool, Attorney with Norton Rose in Paris (on
secondment from Perkins Coie in London) and Affiliate Professor of Law in the University of
Washington, was again invited 1o attend the session as a special guest with 2 view, in particular, to
bringing the views of the Aviation Working Group to the attention of the Sub-committee.
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3. - The Sub-committee was seised of the following materials:

(1)

(10)

Study Group for the preparation of uniform rules on international interests in mobile
equipment: Sub-committee for the preparation of a first draft: summary report (prepared
by the Unidroit Secretariat) (Study LXXII - Doc. 15);

Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group (Study LXXII - Doc. 16);

Memorandum prepared jointly by Airbus Industrie and The Beeing Company on behalf
of an aviation working group: comments (by Mr V.A. Kouvshinov and Mr T.J. Whalen)
(Study LXXII - Doc. 17);

Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group: comments (by Professor R. Herber} (Study LXXII - Doc.
17 Add.);

Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group: comments (by the European Federation of Equipment
Leasing Company Associations (Leaseurope)) (Study LXXII - Doc. 17 Add. 2);

Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group: comments (by Mr Giuseppe Guerreri} (Study LXXII -
Doc. 17 Add. 3);

Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group: comments (by the Italian Banking Association) (Study
LXXII - Doc. 17 Add. 4);

Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment {drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-committee at its second session)
{(Study LXXII - Doc. 18);

Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment (drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-committee at its second session):
comments {by Professor R.C.C. Cuming) (Study LXXII - Doc. 19);

Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment (drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-commuittee at its second session):

 comments (by Mr V.A. Kouvshinov, Professor C. W. Mooney, Jr., Mr T. J. Whalen and

(11)

Mr G. K. Olufon) (Study LXXII - Doc. 19 Add.);

Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment (drawn up by the draftmg group on the
basis of the provisional conclusions reached by the Sub-committee at its second session):
comments (by the Italian Banking Association) (Study LXXII - Dec. 19 Add. 2);
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(12) Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment (drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-committee at its second session):
comments (by Professor R. Clarizia (Leaseurope)) (Study LXXII - Doc. 19 Add. 3%

(13) Revised proposals for a first set of draft articles of a future Unidroit Convention on
. International Interests in Mobile Equipment (drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-committee at its second session):
comments (by Airbus Industrie / The Boeing Company on behalf of an aviation

working group) (Study LXXII - Doc. 19 Add. 4);

(14) Hypothetical scenarios designed to test the applicability of the revised proposals to given
factual situations (suggested by Mr T.J. Whalen) (Study LXXII - Doc. 20);

(15) Memorandum prepared jointly by Airbus Industrie and The Boeing Company on behalf
of an aviation working group: comments (by the Equipment Leasing Association of
America) (Misc. 1) (English only);

(16) Revised proposals for a first set of draft articles of a future Unidroit Convention on
International Interests in Mobile Equipment (drawn up by the drafting group on the
basis of the provisional conclusions reached by the Sub-committee at its second session):
comments (by Aeroflot-Russian International Airlines) (Misc, 2) (English only);

(17) Extract from a work in progress by Professor C.W. Mooney, Jr. on "Exporting Article 9
of the Uniform Commercial Code in an international Convention: the local law
conundrum and possible solutions thereto” (Misc. 3);

(18) Agreement relating to Community Patents done at Luxembourg on 15 December 1989
by the Members of the European Economic Community (Misc. 4) (English only);

(19) Council Regulation No 40/94 on the Community Trade Mark adopted by the Council
of the European Union on 20 December 1993 (Misc. 5) (English only).

4. - The Sub-committee approved the agenda which is set out in Appendix 1 to this
report.

5.~ Appendix II sets out the comments of Mr H, Rosen on the Drafting Group's revised
proposals for a first set of draft articles which were received after the Sub-committee's meeting.

6. In opening the meeting, the Secretary-General of Unidroit recalled that, since the
previous session of the Sub-committee, the Drafting Group had met in Oxford in June 1995 to
give effect to the provisional conclusions reached by the Sub-committee at that session and
Airbus Industrie and The Boeing Company had in May 1995 submitted a most important
~ Memorandum on behalf of an aviation working group. Both the Drafting Group's revised
proposals for a first set of draft articles of a future Unidroit Convention and the Airbus/ Boeing
memorandum had subsequently been circulated for comment not only amongst all members of
the Sub-committee and those international Organisations and professional associations
represented thereon by observers but also amongst all members of the Study Group and the
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mternational Organisations and professional associations likewise represented thereon. The re-
sulting comments had been brought to the attention of the Sub-committee at this session.

" 'He stressed how crucial it would be for progress to be made on a number of fronts at
this session: apart from the basic provisions proposed by the Drafting Group, there was the
question of the international registry and the form it should take, that is whether it should be an
asset registry or a debtor registry, and the criteria of mternauonahty, if any, that should
determine the proposed Convention's application. It was essential, in his view, for the future
international instrument to be acceptable to as broad a spectrum of States as possible, taking
accournit of the often widely differing legal traditions and levels of economic development of
States. Unidroit was furthermore particularly aware of the need to respond to the special
concerns of business practice in this field and was accordingly particularly grateful for the input
of Airbus Industrie and the Boeing Company on behalf of aircraft interests and the International
Maritime Committee on behalf of shipping interests. A whole range of additional industry

“groups, including the railway and container industries, were moreover represented on the Study
Group. '

7.- In introducing the business of the session, the Chairman indicated that this would
principally be to review the revised proposals for a first set of draft articles (Study LXXII - Doc.
18) drawn up by the Drafting Group in the light of the comments to which the Secretary-General
had referred. He explained that the Drafting Group had worked within the framework set by the
provisional conclusions reached by the Sub-committee at its previous session with the result that
there were a number of matters that remained to be fleshed out, including the international
registry and in particular the precise nature of the international registration system.

He indicated that this would be the last session of the Sub-committee and that the text
to emerge from its deliberations would be forwarded to the full Study Group. Pending the
reconvening of the latter he proposed that the Secretariat should be authorised to set up a group
of technical experts to work out the details of the registration system to be created under the
proposed Convention. He suggested that this group might be able to draw on some preliminary
work on registration being done by the Secretariat of the United Nations Commission on

International Trade Law (UNCITRAL).

He suggested that there were a number of key issues of principle to be established in
respect of the sphere of application of the proposeci Convention. These issues fell into six main
groups Wthh were as follows:

_ (1) " The types of equipment to be covered

First, this raised the question of whether the Convention should embody an
exhaustive list of equipment or whether it should in some way allow for additions. Secondly,
there was the question of whether it should be made clear that the equipment must be mobile (cf.
Study LXXII - Doc. 19 Add. pp. 2 - 3). Thirdly, there was the question whether the Convention
should be restricted to high-value equipment as had been proposed by the Drafting Group, which
had excluded items like lorries and vans.



.5.
(i)  The types of interest to be covered

First, this raised the question whether, generally or specifically for aircraft, all
transfers of equipment, whether they were security interests, title retention interests or any other
interests, should be covered. This would substantially expand the scope of the Convention to
cover effectively all sales, whether or not they were sales under a reservation of title. Linked to
this was the concern that had again been expressed by the European Federation of Equipment
Leasing Company Associations (Leaseurope) regarding leases being treated as retention of title
agreements. They took the view that the lessor was simply the owner of the equipment and were
not therefore happy to see leasing bracketed with retention of title. He pointed out that, if it
were to be decided that the Convention should apply to property interests generally, as had been
proposed by the Aviation Working Group, it might be possible to move away from any
distinctive treatment of retention of title. Should the Sub-committee not be prepared to go that
far, it would be important to find some way of accommodating the sensitivities of lessors.
Finally, there was the question - which specifically arose in the context of aircraft but ‘might be of
more general application - whether the interests to be covered by the Convention should be
extended to cover assignments of leases and the grant of sub-leases.

(111} Proceeds

Whilst it had already been decided not to cover proceeds at large, the question still
remained whether insurance proceeds should be covered.

(tv)  Element of internationality

Hitherto the Sub-committee had taken the view that the sole requirement of
internationality was that the equipment was mobile. The question had however been raised
whether it was satisfactory that the Convention rules as to creation, enforcement, perfection and
priorities should apply in respect of an interest in mobile equipment where all the other elements
of the situation were domestic, that is, the secured party, debtor and third party were all situated
in State X and there was no way the equipment, albeit mobile, was ever going to leave State X. In
order to provide the Sub-committee with guidance on this issue, Mr T.J. Whalen and Mr C.W.
Mooncy Jr. had proposed a series of hypotheticals designed to test where the Sub-committee
wished to come out on this question (cf. Study LXXII - Doc. 20 and Misc, 3).

(v)  Connecting factor with a Contracting State

(vi) Aviation Working Group's recommendations for a system of core and optional
provisions

The general idea was that, whilst it was intended that the core provisions would
broadly operate in the same manner as the rules hitherto worked out by the Sub-committee,
States would, under the optional provisions, have the additional possibility of opting into certain
provisions giving effect to party autonomy regarding choice of law clauses and the secured
creditor / lessor's rights in the event of the debtor/lessee's insolvency.

8.~ 'The Sub-committee was agreed that, wherever possible, neutral terminology should

be employed so as to avoid the use of terms having distinctive meanings under national law. In
. p Y . g . g .

particular, it was agreed that an effort should be made to find a new term for "interest". It was




