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SECOND MEMORANDUM
prepared jointly by
Airbus Industrie and The Boeing Company
on behalf of an

aviation working group

Re: Umidroit's Proposed Convention on International Interests in Mobile
Equipment/Certain Recommendations of, and Draft Supplementary
osed by, an Aviation Working Group

Introductory Comments

Reference is made to clauses 38 and 39 of the summary report (“summary report™)
prepared by the Unidroit Secretariat summarising the decisions taken by a sub-committee
of the Unidroit study group ("Unidreit") currently at work preparing a draft convention
on international interests in mobile equipment ("proposed convention") at its meeting
held 11-13 October 1995 ("QOctober meeting").

Unidroit has invited the aviation working group jointly organised by Airbus Industrie and
The Boeing Company ("aviation working group")!, through Mr. Jeffrey Wool2, to
propose the text of supplementary rules for aircraft and aircraft engines, designed to
reflect the special needs of the aviation finance community. Unidroit has asked that this
proposed text, which will be considered at Unidroit's April 1996 meeting, be prepared in a

1 The members of the aviation working group, listed alphabetically (with their nationalities noted parenthetically), arz:
Airbus Industrie {French, German, Spanish and UK consortium), Bangue Indosuez (French), Douglas Aircraft Company
{USA}, GE Capital Aviation Services, Inc. and GE Capital Aviation Services, Lid. {USA and J rish), Generat Electric
Aircraft Engines (USA), International Lease Finance Corporation {USA}, Kreditanstalt fir Wiederaufbau (Gem‘tan),
Rolls-Rayce plc (UK), Sncema (French), The Boeing Company (LISA). The Chase Manhattan Bank (USA), The Long-
Term Credit Bank of Japan, Ltd. (Japanese) and United Technologies Pratt & Whitney (USA). A brief description of the
members of the aviation working group and their aviationi-related businesses is set forth in Annex 4.

X%

Mr. Jeffrey Woot was recently appointed Unideoit's expert constltant on international aviation finance maliers. See
Clause 38 of the summary report. He is a parter in the London office of Perkins Cote, and is an Assistant Affiliale
Professor of Law at the University of Washington and Coordinstor of its Comparative Commerciat Law Institute,
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manner consistent with the aviation working group’s recommendations to date3, the
general structure of the proposed convention?, and further aviation industry consensus®.

The proposed draft aviation text ("aviation text") is attached to this second memorandum
("second memorandum”) as Annex 15 (and a copy of the aviation text marked to
indicate changes from the revised third draft is attached as Annex 2). The aviation text
builds upon the revised third draft and, except where necessary?, does not propose aircraft
specific rules. The aviation text was prepared and is being presented in this manner, and
not as a set of stand-alone supplementary rules applicable solely to aircraft equipment, in
view of the suggestion made at the October meeting that certain concepts being proposed

G

At Umidroit's request, the aviation werking group, through Airbus Industrie/The Boeing Company, submitied a
memorandum dated 15 May 1995 to Unidroit containing a broad set of recomuinendations on the proposed convention as
the same retates to aircraft equipment (“first memorandum"). Sce Unidroit, 1995, Study EXX11-Doc. 16, 1995, In
commenting on the revised draft of the proposed coavention (Unidroit, 1995, Study LXXI-Doc. 18, 1995 (“revised
second draft") in a memorandum dated 6 October 1995, the aviation working group made certain amendments to their
recommendations set in the first memorandum. See Unidroit, 1995, Study EXXH-Doc. 19 Add. 4, 1995,

-A drafting group ("drafting group") met in Oxford on 18-19 December 1995 to amend the revised second drafi of the

proposed convention 1o reflect the decisions taken at the October meeting. The product of that session ("revised third
draft”} represents the current version of the proposed convention - as applies lo non-aircraft equipment - and the current
thinking of Unidroit thereon, See Unidroit, 1996, Study LLXXII - Doc. 22, 1996.

The aviation working group has taken a number of steps since the October meeting to continue in consultative,
information disteibuting and gathering, and other further industry consensus-butlding efforts. Prominent amongst these
activities were preliminary consultation meetings with airline representative groups, inclueding the International Alr
Transport Association, the objective of which was io establisi: 4 framework to facilitate ongoing coaperation and '
consensus building in connection with the proposed convention. Such consultations are ongoing. In addition, the
aviation working group has been, and wilt be, in contact with various governmental organisations regarding the proposed
canvention, the aviation working group's recommendations thereon, and aviation-specific issues arising in connection
with the international register system.

The aviation working group has also solicited legal commentary on this second memorandum and the aviation text from a
group of leading aviation finance legal experts and, where practicable, have attempted to include in this second
memorandum and the aviation text views expressed in such commentary to the extent the same were consistent with the
commercial views of the aviation working group. The group whose views were solicited consisted of over a dozen
aviation iegaf experts from Edrope, the United States and Asia,

Beyond these efforts, the aviation working group is of the view that fuller industry consultations are appropriate in the
context of a drafl text (the aviation text} after Unidroit has considered the same on a preliminary basis at the April 1996
meeting. See generally concluding comments section of this second memorandurs.

A table cross-referencing the recommendations made in the first merorandurn, as amended, and in parts | and [I of this
second memorandum to the relevant articles of the draft aviation text reflecting such recommendations is attached as

Annex 3.

While foliowing the approach, for Hlustrative purposes, of applying our recommendations generally to all categories of
fgh value, specifically identifiable equipment, certain substantive points are only suitable to aircraft equipmenl financing
and leasing (e.g., points relating {0 the "de-registration” of aircraft, to the transfer. financing and leasing of aircraft
engines and to the retationship between the proposed convention to certain aviation-specific conventions). Such poinis
have been set forth in Article 23 of the aviation text as suppiementary rules.

LN T-OURH AT T 6. 004 -2



by the aviation working group "might be found to have more general application and
might to this extent assist other industry groups in their analysis of the desired scope and
content of the proposed convention". See clause 38 of the summary report. In the event
that Unidroit, in consultation with such other industry groups, concludes that the
additional rules set forth in the aviation text ought to properly be limited to aviation
equipment, the next draft of the proposed convention can include these rules as
supplementary in the strict sense®. '

This second memorandum will not iterate the commercial and legal points made in the
first memorandum, which should be consulted by the readers hereof for background
purposes, except to say that in preparing the aviation text reference was continuously
made to the operating premise of the aviation working group. That premise, derived from
the magnitude of the credit required to finance anticipated aircraft deliveries over the
coming years?, is that the value of the proposed convention is directly related to the extent
to which its terms, by properly addressing security/leasing issues and/or international
legal issues, as needed, result in an increase in the availability of credit, and/or a reduction
in the cost of such credit, to owners/operators of aircraft equipment1°,

This second memorandum is divided into three parts. In Part1 specific recommendations
will be given in respect of the issues reserved upon by the aviation working group in the
first memorandum as well as the rationale for such recommendations. Part IT will then set
forth recommendations and/or coramentary in respect of certain issues arising at the
October meeting. Part IIT will provide certain explanatory comments on the aviation text
for use in Unidroit's review of the same. Finally, certain concluding comments will be

made.

8 The foitowing are the principal Articles of the aviation text that could be re-classified as suppiementary aircraft
provisiens: 1(3)(d} - (f); 4(3)(a); T(a); 10; 12(2); 13; 14; 15; 16; 17¢b) {and related provisions in Articles 17 and i8);
24¢1)(d}; 25; 26 and 31. The foltowing are the principal associated definitional paragraphs to be found in the annexure:
(2) - (6); (8) - (17); (19); (22) - (23); (25) = (27); (30); (32) - (33); (38) - (40); (42) - (48); (47) - (48); and parts of (£1).

9 H is estimated by the major airframe manufacturers that the aggregate acquisition cost of aircraft and engine deliveries
over the next twenty years may be in the range of US3900-1000 Billion. See Airbus’ Press Release dated 28 March 1995;
Airbus' Global Market Forecast, March 1995 ; Boeing's Current Market Qutfook, 1995; and McDonnell Douglas
Corporation’s 1994-2013 Outlook for Commercial Aircraft, £995.

10 See pp. 3-6 of the first memorandum. These pages summarise the views expressed by the aviation working group that, in
order fo facilitate the extension of asset-based credit, the rules contained in the proposed convention must, in addition to
providing certainty, ensure that the basic commercially oriented, and conteactually agreed, rights of asset-based financiers
and lessor are protected, We are, at the same time, mindful of both the wide range of differences among and between
legat systems on these points, and the potentiat political/savercignty concerns that may arise in conneetion with
significan! amendments to domestic law: as a rejoinder 1w both of these types of concerns we have praposed the concept
of asset-finance-facilitating "optiona™ provisions {cantractual choice of law/remedies; international inselvency; and
mandatory imetable for remedies) that countries can agree to or not when ratifying the proposed convention.
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It is the consensus view of the aviation working group'! that the recommendations set
forth in this second memorandum, together with the aviation text, should be considered
by Umidroit as a means of facilitating and reducing the cost of aircraft-based leasing and
financing.

Part 1 Speciﬁc Recommendations on [ssues Reserved Upon by the Aviation

Working Group in the First Memorandum and the Rationale
Therefor

Appropriate Relationship/Interface Between the Proposed Convention and
the Convention of 1948 on the International Recognition of Rights in Aircraft
(""Geneva Convention'')

Recommendations

1.1

1.2

The proposed convention shall not prejudice the application of the basic conflict
of laws element of the Geneva Convention. This requires signatories to the
Geneva Convention to recognize rights in aircraft constituted in accordance with
the "law" of the country in which the aircraft was registered (at the time such
rights were created) if such rights are recorded in a bona fide public record.

. Rather, in this regard the two conventions should be coordinated, to the extent

possible, by ensuring that (a) the reference to the "law" of the country of aircraft
registration is to the law of such country after implementation of the proposed
convention and (b)the country of aircraft registration will not prohibit the
recordation of an international interest created under the proposed convention.

The non-conflict of laws provisions of the Geneva Convention, except those
necessary to effectuate the recommendation in Section 1.1 above or (with
amendment) necessary to ensure definitional consistency between the two
conventions, shall be superseded by the proposed convention.

Draft text reflecting the recommendations in this Section are contained in Article 23(4)(a)
and (b) and Article 23(5)(a) of the aviation text.

11

The aviation working group was provided with detailed background materials, including the revised second draft and the
summary report, as well as legal analysis. The aviation working group had numerous preliminary internal
communications and correspondence before its substantive meeting in London on 15 December 1995, Foflowing this
meeting, drafts of this second memorandum and the aviation text, reflecting the decisions taken by the aviation working
group, were circulated, commented upon and revised.

Each member of the aviation wotking group has confirmed its agreement that the recommendations set forth in this
second memorandum and the aviation iext should be submitted 1o Unidreit {on behaif of the aviation working group) as a
means of facilitating and reducing the cost of aireraft-based leasing and financing.
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Rationale

In view of the important subject matter of this issue -- a long-standing international
agreement'? covering a commercially important area in a complex yet in many ways
unsatisfactory'? and outdated manner -- much attention has been given by the aviation
working group to the alternatives available in addressing the relationship between the
Geneva Convention and the proposed convention.

Before exploring these legal alternatives, we would summarise the contours of the
Geneva Convention as follows.

The Geneva Convention is principally, but not exclusively, a conflict of laws convention,
that is, it calls upon contracting states to: "recognise” rights validly constituted in
accordance with, and recorded in a public registry in, the country of aircraft registration.
In respect of these conflict of laws rules ("conflicts provisions"), reference is made, in
general, to the (i) substantive security/leasing law of the couniry of aircraft registration
("country of registration law") and (ii) private international law rules, that is,
recognition rules, of countries other than that of registration ("non-country of
registration law"). '

In addition, a number of provisions in the Geneva Convention set forth substantive rules
("substantive provisions"), particularly ArticlesIl and HI (matters relating to the
registry), IV and VII(4) and (5) (and possibly XII) (priority rules), V (limitations on
receiving security in respect of more than three vears of previously accrued interest), VI-
IX (certain substantive and procedural requirements in connection with sale proceedings),
and X (spare parts/engine rules). Some of these provisions are outdated, non-commercial
and/or controversial.

While every provision applies in respect of foreign-registered aircraft, that is, all such
provisions form part of the non-country of registration law of each signatory country,

12 In excess of fifty countries have ratified the-Geneva Convention, an international agreement that has been in efiect for
forty-eight years. A number of countries with developed or transforming economies that are important in the aviation
finance industry, however, have not ratified the Geneva Convention, including Canada, China, India, Indonesia, Japan,
Russia and the United Kingdom.

13 The principal shoricoming of the Geneva Convention, as a vehicle for the facilitation of asset-based finance, is the fact
that it is principally a conflict of laws convention; it refers to the law of the country of registration on questions relating to
the creation, perfection and priority of a security and leasing. If such national laws are weak, do not exist, or do not
recognise a foreign form of security, the Geneva Convention is of Tittle assistance. The country of registration can also
prohibit the recording of any rights not recognised under its national law.

In addition, the Geneva Convention (i) only applies if the relevant countrics have ratified the same, and, as mentioned in
footnote 12 above, many important countries have not, (i) has no effect if the country of registration does not have a
proper system for "regularly recording™ security or leasing rights, as the case may be, (iii) does not adequately cover
security rights in respect of aircraft engines, (iv) does not clearly provide for security rights relating to 1ease assignments.
and (v) does not affect the basic provisions of national insolvency law that may fimit the ability of repossession or permit
the restructuring of financial obligations.
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only certain provisions apply to form part of the substantive law where such signatory
country is the country of registry (Articles 11, IIl, IV {to 2 degree) and IX). See generally
Article XI of the Geneva Convention.

Broadly speaking, there are three candidates for the appropriate legal relationship between
the proposed convention and the Geneva Convention. First, the proposed convention can
completely defer to the Geneva Convention, where and to the extent the latter applies,
without reference to the impact of the proposed convention on the substantive country of
registration law. This would result in the least disruption to the existing interrational
legal order but would also constitute the smallest improvement thereto.

This alternative would significantly lessen the value of the proposed convention and thus
cannot be supported by the aviation working group.

Second, the proposed convention can completely supersede/override the Geneva
Convention, to the extent the former applies. This would result in the greatest disruption
to the existing international legal order but would also constitute the greatest
improvement thereto. This alternative may render the proposed convention less atiractive
to the numerous signatories to the Geneva Convention and may complicate the process of
fegal reform currently under way in a number of countries presently considering adopting
the Geneva Convention.

The third type of approach ("coordinative approach") would attempt to coordinate the
two conventions, where appropriate, and, where not, would -- on a global or issue-by-
issue basis -- either defer to the Geneva Convention or override the Geneva Convention.
Under the coordinative approach, the country of registration law would be defined as
the law of the country of aircraft registration after giving effect to the amendments
thereto as a result of the implementation of the proposed convention (including, if
applicable, the optional provisions)'¥ In many (but not all) countries this would be

14 The coordinative approach will undoubtedly require, as between contracting states to the proposed convention that arc
also signatories 1o the Geneva Convention, certain amendments to the latter . The rules of public international law
applicable to the modification to existing multilateral agreements among some but not all of the parties thereto are
neither entirely clear mor universally accepted, and thus will require careful consideration. The starting point in this
analysis would likely be the Vienna Convention on the Law of Treaties, 196% ("Vienna Treaty Convention"), which has
been ratified, or acceded or succeeded to by = few parties to the Geneva Conventien (e.g., Chile, Germany, the
Nethierlands, and Switzeriand), but not most (¢.g., Brazil, France, Greece, Sweden and the United States). Itis
nonetheless a useful source of general principles in this area. Under the Vienna Treaty Convention, there are tvo routes
to the modification of existing multilatcral treaties. First, two or more partics to a mueltilateral treaty may modify the
treaty as between themselves if, inter alia, the modification does not eliminate rightsfobligations and is not "incompatible
with the effective execution of the object and purpose of the treaty as a whole". See § 41 of the Vienna Treaty
Convention, Second, assuming certain procedural requirements invelving alt parties 10 a multilateral agreement have
been satisfied, broader modifications are possible among those who ultimately agree to such modifications, See § 40 of
the Vienna Trealy Convention.

Certain additional amendments wii) also be required to ensure consistency in respect of, inter alia. definitions/scope.

Most important in this regard is the fact that the Geneva Convention covers rights in "aircraft” (which fncludes engines,
even where temporarily removed (although such engines may then become "spare pants” -- ta which different (and
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