G

UNIDROIT 1996
Study LXXII - Doc. 24
(Original: English/French)

Unidroit

INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW

STUDY GROUP FOR THE PREPARATION OF
UNIFORM RULES ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

FIRST SET OF DRAFT ARTICLES OF A FUTURE UNIDROIT CONVENTION
ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

(established by the Drafting Group of the Sub-committee on 19 December 1995 as
revised by the same on 4 March 1996)

Rome, March 1996






INTRODUCTION

L. - As indicated in the introduction to the Jirst set of draft articles of 4 future Unidyoir
Convention on International Interests in Mobile Eguipment established by the Drafting
Group of the Sub-committee on 19 December 1995, it proved impossible in the time
available to the Drafting Group at its third session "to realise its aim of producing a French
text that was both fully comprehensible to French speakers read on its own and fully
consistent with the English text" (cf. Study LXXII - Doc. 22, § 4).

2. ~ Via correspondence with the French-speaking members of the Drafting Group,
Mr K.F. Kreuzer (Professor of Law in the University of Wiirzburg) and Mr H. Synvet
{Professor of Law in the University of Paris II - Panthéon-Assas) and at a meeting held in
Paris on 4 March 1996 with Mr Synvet, the Unidroit Secretariat considered proposals for
the revision of the French text of the aforementioned first set of draft articles. It having
been found desirable to make some consequential amendments to the English text as a
result of the amendments made to the French text, following consultation with the
Chairman of the Drafting Group, Mr RM. Goode (Professor of English Law in the
University of Oxford and a member of the Unidroit Governing Council), the text of the
first set of draft articles established by the Drafting Group on 19 December 1995 was
revised in the form set out hereunder.

3. - It should be noted that amendments involving only a change in the terminology
employed in the first set of draft articles are denoted by the use of italics, those mvolving
the deletion of language or punctuation are denoted by the use of suspension points and
those involving changes of punctuation other than deletion are denoted by the use of
underlining. In addition it should be noted that what was Article 12(2) in the text
established by the Drafting Group on 19 December 1995 has been moved up to a new
Article 9(2), with the result that the remaining paragraphs of Article 9 have all moved
down one. The reason behind this move was to give effect to the Drafting Group's
intention, at its third session, that the terms of the declaration provided for in this
paragraph should only extend to a case of defauls by the chargor under a security
agreement,







: FIRST SET OF DRAFT ARTICLES OF A
FUTURE UNIDROIT CONVENTION ON INTERNATIONAL INTERESTS
IN MOBILE EQUIPMENT

(established by the Drafting Group on 19 December 1995
as revised by the same on 4 March 1996) (1)

CHAPTER1I

SPHERE OF APPLICATION AND GENERAL PROVISIONS

Article 1

.- This Convention provides for the creation and effects of an international
interest in mobile equipment. The international interest shall be of an autonomous
character and shall have effect throughout the territories of Contracting States.

2.- For the purposes of this Convention an international interest in mobile
equipment is an interest in an object of a kind listed in Article 2:

(@  granted by a chargor under a security agreement;
(b)  retained by a seller under a title reservation agreement; or

(¢}  retained by a lessor under a leasing agreement.

Article 2

1.~ This Convention applies in relation to objects of any of the following kinds:

(@)  aircraft;
(b)  aircraft engines;
() [ registered ships J;
(d) ol rigs not intended to be permanently immobilised;

-{e)  containers [ with a cubic capacity of not less than x J;
()  railway rolling stock;
(g) satellites;
() [ other?].

(1) The use of an asterisk (*) against a particular provision indicates that the provision in question is
envisaged as part of the Final Clauses of the future Convention.
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*  2.- [ Add provision for amendment from time to time of list set out in Article 2 (1)
by designated procedure pursuant to Article X ]

Avrticle 3

[ Add provision on connection to a Contracting State]

Article 4

In this Convention:
(@) "international interest” means an interest to which Article 1 applies;

(b) "prospective international interest” means an interest that will come into
existence as an international interest upon the chargor, seller or lessor acquiring rights in
the object to which the agreement providing for the interest relates;

(c)  "object" means an object of a kind listed in Article 2 (1);

(d) "agreement" means a security agreement, a title reservation agreement or a
leasing agreement;

(€) "security agreement" means an agreement by which one person ("the
chargor") grants to another person ("the chargee") an interest ("security interest") in or over
an object to secure the performance of an existing or future obligation;

()  "title reservation agreement" means an agreement by which one person
("the seller”) agrees to sell an object to another person ("the buyer") on terms that
ownership does not pass until performance of the buyer's obligations;

(@ "leasing agreement" means an agreement by which one person (“the
lessor™) leases an object (with or without an option to purchase) to another person ("the
1 obj P P p
lessee™) for a period of not less than [ three ] years;

(h) "Rules” means rules laid down by the body referred to in Article 5 (2);

()  "registered” means registered in the international register against the
object or objects to which the agreement providing for an international interest relates [or,
for the purpose only of Article 19 (4), registered either against such object or objects or
against the name of the chargor, buyer or lessee];

() "unregistered” means not registered as stated in the preceding sub-

paragraph;
. : fih - nal Resistrv:

(k) “registrar" means the registrar of the International Registry;

()  "registration notice" means the notice in writing referred to in Article 14
()

(m) ‘“registration amendment notice” means the notice in writing referred to
in Article 15 (1);
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(n) ‘“registration discharge notice” means the notice in writing referred to in
Article 15 (3);

(0) “writing" means an authenticated record of information (including
information sent by teletransmission) which is in tangible form.

CHAPTER I

THE INTERNATIONAL REGISTER

Article 5

1.- An mternational register shall be established for the purpose of registering
international interests in conformity with this Convention.

2. - The international register shall be located in such place or places and managed
by the registrar under the direction of such body as shall be determined from time to time
by the Governing Council of the International Institute for the Unification of Private Law
(Unidroit) and shall be operated in accordance with the Rules.

3.~ The international register shall be arranged so as to accommodate:

[ (2) ] registration by reference to the serial number or other identification mark
of the object to which the international interest relates [; and

(b) for the purpose only of Article 19 (4), registration by reference to the
name of the chargor, buyer or lessee of the object ].

4. - [ Other provisions to be inserted ].

CHAPTER III

CONDITIONS FOR THE APPLICAT TON OF CHAPTERS IV - VII

Article 6

Subject to the provisions of Article 17, Chapters IV to VII of this Convention
apply in relation to an international interest only where the agreement providing for the
interest:

(a) Isin writing;
(b) relates to an object in which the chargor, seller or lessor has rights;
(¢} describes the object in a manner sufficient to enable it to be identified;

(d)} in the case of a security agreement, states the obligations secured.
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Article 13

Except as provided by the .... provisions of this Chapter the rights of the parties
to an agreement shall be governed by the applicable law.

CHAPTER V

REGISTRATION OF AN INTERNATIONAL INTEREST

Article 14

1. - An international interest may be registered in the international register where:
(a) the agreement relating to it conforms to the provisions of Article 6; and

(b) in the case of a security agreement, the chargor has consented in writing
to the registration.

2.- A party to an agreement wishing to register an international interest shall
transmit or deliver to the registrar in conformity with the Rules:

(a)  anotice in writing ("registration notice"); and

(b)  in the case of a security agreement, a copy of the chargor's written consent
to the registration.

3.- Registration of an international interest shall take effect when a registration
notice has been received by the registrar and the international registration system has
allotted a registration number and recorded the date and time of registration.

4.~ Registration of an international interest shall remain effective up to the date or
until expiry of the period specified in the registration notice.

5.- A registration is valid despite an irregularity in the registration notice unless the
irregularity is seriously misleading. The irregularity may be seriously misleading whether
or not anyone is actually misled by it.

Article 15

1.- A chargee, seller or lessor wishing to have its registration of an international
interest amended shall transmit or deliver to the registrar in conformity with the Rules:

(2)  anotice in writing ("registration amendment notice"); and

(b) in the case of a security agreement, a copy of the chargor's written consent
to the amendment, except where the amendment is covered by a prior written consent of
which a copy has been transmitted or delivered to the registrar in conformity with the
provisions of this or the preceding article.
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2. - An amended registration shall take effect when recorded by the international
registration system and remain effective up to the date or until expiry of the period
specified in the registration amendment notice.

- 3.~ The registration of an international interest shall be discharged on the
transmission or delivery to the registrar, in conformity with the Rules, of a notice in
writing ("registration discharge notice") signed by or on behalf of the chargee, seller or
lessor.

Article 16

A certificate of registration which records on its face that it was issued by the
registrar shall be prima facie evidence of the [ fact and time ][ fact, time and order 1 of
registration without the need to prove the authenticity of the certificate.

Article 17

Articles 14 to 16 apply mutatis mutandis to a prospective international interest
as they apply to an international interest.

[ Article 18

Liability of International Registry ]

CHAPTER VI

EFFECTS OF AN INTERNATIONAL INTEREST AS AGAINST THIRD PARTIES

Avrticle 19

1.— A registered international interest has priority over a subsequently registered
international interest except to the extent of any [ value added ][ advances made ] by the
holder of the previously registered interest without a pre-existing obligation to do so and at
a time when it had actual knowledge of the subsequently registered interest.

2.~ A registered international interest has priority over an unregistered
international interest, even if the holder of the registered interest acquired it after the
creation of the unregistered interest and with actual knowledge of it.

3.~ A registered international interest has priority over any other interest acquired
from the chargor, buyer or lessee at a time when the international interest was registered.
However, a registered international interest is subordinate to an interest which is not an
international interest if the latter was acquired at a time when the international interest was
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unregistered, whether or not the person by whom it was acquired had actual knowledge of
the international interest.

4.~ (a) An international interest is valid against the trustee in bankruptcy and
creditors of the chargor, buyer or lessee, including creditors who have obtained an
attachment or execution, if prior to the bankruptcy, artachment or execution (as the case
may be) the international interest has been registered in conformity with this Convention.

(b) For the purposes of this paragraph "trustee in bankruptcy” includes a
liquidator, administrator or other person appointed to administer the estate of the chargor,
buyer or lessee for the benefit of the general body of creditors.

5. For the purposes of this article, .... a registered prospective international interest
which becomes an international interest .... shall be treated as registered from the time of
registration of the prospective international interest.

6. - Nothing in this article shall affect any special rules of insolvency law applicable
to the insolvency of the chargor, buyer or lessee.

[ CHAPTER VI

TRANSFER OF AN INTERNATIONAL INTEREST]

[ CHAPTER VIII

SPECIAL PROVISIONS FOR AIRCRAFT AND AIRCRAFT ENGINES ]



