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INTRODUCTORY REMARKS
{prepared by the Unidroit Secretariat)

L INTRODUCTION

1. - The Drafting Group of the Unidroit Study Group for the preparation of uniform
rules on international interests in mobile equipment held its second session at St John'’s
College, Oxford on 23 and 24 October 1996, The session was opened at noon on the 23 by Mr
R.M. Goode, Professor of English Law in the University of Oxford and member of the
Unidroit Governing Council, who chaired the session in his capacity of Chairman of the Study
Group.

2.~ The session was also attended by the following other members of the Study Group:
Mr K.F. Kreuzer Professor of Law at the University of Wiirzburg

Mr H. Synvet Professor of Law in the University of Paris II
(Panthéon-Assas)

3.~ The main business of the Drafting Group at the session was its completion of the

process of revision of the first set of draft articles established by the Sub-committee % which it

had already initiated at its first session, held on 13 and 15 April 1996. @ This revision was

designed to take account of the provisional conclusions reached by the Study Group at its

second session , held in Rome from 12 to 16 April 1996, in the course of its first reading of the
first set of draft articles in conjunction with the recommendations of the Aviation Working

Group, ® in particular the draft aviation text. ¥ The basic working document of the session

was a revised version of the first set of draft articles prepared by the Chairman of the Drafting

Group. Shortage of time not permitting the Drafting Group to complete its work in Oxford,

this work was completed subsequently by correspondence,

4.~ An important policy consideration ever in the Drafting Group’s mind was to
ensure that the concepts embodied in the revised draft articles would prove workable in both
language versions, language in the area under consideration being recognised as a vehicle of
especial importance for the determination of the extent to which particular concepts were
capable of expression in the terminology of a particular family of legal systems.

5. = The text of the revised draft articles as proposed by the Drafting Group hereunder
includes not only amendments to the first set of draft articles, both in the form in which they
were established by the Sub-committee and as revised at the Drafting Group’s first session, but
also major extensions thereto. These changes are summarised hereunder under three sections:
rearrangements; major new provisions; other changes. This summary also includes, where

o Cf. Study LXXII - Doc, 24.

@ - Cf. Study LXXII - Doc. 27, Appendix IV.
e Cf. Study LXXTI - Doc. 23.

) Cf. idem, Anpex 1.




appropriate, mention of provisions which the Drafting Group did not see fit to include in the
revised draft articles and also explanatory remarks made in relation to particular provisions.

II. REARRANGEMENTS
A.  Provisions dealing with the international register and registration

6. - The Drafting Group decided to rearrange the provisions contained in Chapters II
and V of the first set of draft articles dealing with the international register and registration of
international interests respectively, in line with a proposal from Professor R.C.C. Cuming,
Chairman of the Working Group to consider the legal and technical issues raised by the
establishment of an international register (heremafter referred to as the Working Group) and
himself also a member of the Drafting Group, in such a way that these Chapters come directly
one after the other. These Chapters have therefore been renumbered Chapters V and VI

B.  Default remedies

7.~ Articles 8(1) and 12 of the text agreed in April 1996 were relocated in a new Article
13, the remaining limb of the former Article 8, that is Article 8(2), being also relocated in a new
Article 14. :

C. Definitions

8.~ The draft definitions set out in Appendices I to III have been reordered, first, in the
sense that a decision has been taken to list the definitions in alphabetical order in both language
versions ¥ and, secondly, those definitions exclusive to aircraft property have been relocated to
Part II (Definitions exclusive to aircraft property) and those exclusive to other types of
property to Part IT (Other definitions). In this connection it should be noted that Mr H. Rosen,
expert consultant to the Study Group on international rail finance matters, has furnished the
Secretariat with a draft definition of “railway rolling stock” which is reproduced in Appendix
I0 to this paper. The comments on the first set of draft articles’ application to mobile
equipment placed in space submitted by Mr Peter D. Nesgos and Ms Shiva Falsafi after the
second session of the Study Group also contain valuable proposals regarding the definition of
“satellite” and these comments are accordingly reproduced in Appendix II to this paper. © It
will in due course be necessary to consider the advisability of centralising the location of the
various definitions contained in the revised draft articles: at present only some are located in
the Appendix, others being included in the text of the revised draft articles.

® However, it should be noted that one potentially awkward result of this decision will be that references

to the definitions will differ according to whether one is referring to the English text or the French text.
© Cf. infra, Appendix II, sub Article 2(1)(g).



111, MAJOR NEW PROVISIONS
A.  Provisions dealing with the international register and registration

9.- It will be noted that the revised draft articles include in Chapters V and VI (dealing
with the international register and registration of international interests and prospective
international interests respectively) provisions which considerably amend and develop the
provisions contained in Chapters I and V of the first set of draft articles, These provisions are
derived from a draft submitted by Professor R.C.C. Cuming, on the basis of the discussions
that took place at the first session of the Working Group, which was held in Rome from 16 to
18 April 1996. While the Drafting Group decided to include these provisions in the revised
draft articles for presentational purposes, in particular for the sake of completeness, they now
await review by the Chairman of the Working Group and the Working Group itself at its next
session, scheduled for May 1997. They will not therefore be the subject of discussion at the
third session of the Study Group.

B.  Default remedies
(i) Definition of the term “default” for the purposes of Articles 8-10

10. - The Drafting Group has proposed a new Article 11(1), indicating that the term
“default” as employed in the context of Articles 8 to 10 means a “substantial or persistent
default”, © while making it clear in Article 11(2) that the parties are free to provide otherwise
in their agreement.

(i)  New provision on expeditious provisional or interim judicial relief

11. - The Drafting Group has proposed a new Article 15, designed to implement the
Study Group’s decision to introduce a provision permitting the obligee to obtain expeditious
provisional or interim judicial relief, ® It was noted that this new provision was not to be
considered as being on an equal footing with the other essentially private law provisions of the
future Convention, encroaching as it did on the domain of procedural law and raising public
policy considerations. It would accordingly probably be necessary for it to be relocated in due
course to another chapter of the future Convention.

C.  Assignments and charges of international interests
(i)  Drafting of a new Chapter on assignments of international interests

12, - The Drafting Group agreed on a new Chapter VIII dealing with assignments of
international interests, whether absolute or by way of security, in line with the proposal made

@ Cf. Study LXXII - Doc. 27, § 56
® Cf. Study LXXII - Doc.. 27, §§ 96 - 99.




by the Drafting Group of the Sub-committee at its third session, held in Oxford in December
1995. ®

(11} Charges of international interests

13. - The Drafting Group took the view that it would not be advisable to attempt in the
proposed Convention to deal with charges of international interests. It will be recalled that at
its second session the Study Group had considered a proposal to deal with both assignments
and charges of international interests in a new chapter. 9 It was noted, however, that the
concept of a charge encumbering an interest in property, as opposed to a pledge or a transfer of
ownership by way of security, was unknown to Civil law systems. The new Chapter VIIl as a
result deals only with assignments of international interests.

D.  Registrable national interests

14. - The Drafting Group has proposed a new Chapter IX dealing with registrable
national interests. It will be noted that these last mentioned provisions, as well as references
elsewhere in the revised draft articles to registrable national interests, are placed inside square
brackets. This is designed to reflect the provisional nature of the Study Group’s agreement on
the inclusion of this concept, advocated by the Aviation Working Group, in the future
Convention. "

IV. OTHER CHANGES
A.  Lessor’s interest under a leasing agreement

15. - With a view to seeking to respond to the concerns voiced by the European
Federation of Equipment Leasing Company Associations (Leaseurope), 1 Article 1(2){c) was
amended so as to indicate that the lessor’s interest which was relevant for the purposes of the
proposed Convention was that interest which he held as lessor under a leasing agreement.

B.  Extension of the sphere of application provisions to outright transfers

16. — It was agreed that it would not be appropriate, for the time being at least, to include
any reference in the sphere of application provisions to outright transfers under a contract of
sale, as recommended by the Aviation Working Group, 9 since such an extension raised
special considerations not applicable to the other forms of transfer covered in the sphere of
application provisions, i.e. a security interest, the interest retained by the seller under a title
reservation agreement and that held by a person as a lessor under a leasing agreement. It was

® Cf. Study LXXM - Doc. 22, § 14.
9 Cf. Study LXXI - Doc. 27, § 100,
oy Cf. Study LXII - Doc. 27, §§ 79 - 83

03 Cf. infra, Appendix I.
) Cf. Study LXXII - Doc. 23, p. 22; idem, Annex 1, sub Article 1(3){e).



moreover recalled that there had been a general feeling at the second session of the Study
Group that a general extension of the sphere of application of the future Convention along
these lines could only be justified at such time as other relevant interest groups had manifested
support for such a general extension. “ Pending such time it was decided that the best solution
was to reinstate the solution agreed at the Drafting Group’s previous session, % namely to
allow for such a provision in Chapter X {Special provisions for aircraft property}. 04 @)

C.  Choice of the applicable law by the parties

17. - At its second session the Study Group had agreed to the Aviation Working Group’s
proposal for the inclusion in the proposed Convention of a rule allowing the parties to choose
the law to govern their contractual rights and duties. ® In seeking to implement this decision,
by adding a second paragraph to Article 5, the Drafting Group however encountered 4 number
of problems, which will need to be addressed by the Study Group. These essentially consisted
in, first, the need to consider whether such a clause should only deal with the parties’ right to
choose the law to govern their contractual rights and duties or whether it should also inclade a
reference to the parties’ right to choose general principles of law, as opposed to a particular
national legal system, to govern their relations, secondly, the need to consider what should
happen where the parties failed to choose the law or general principles to govern their relations
and in this context to bear in mind the provisions of Article 4(1) of the Rome Convention on
the Law Applicable to Contractual Obligations, thirdly, the need fully to consider the
relationship between such a provision and that part of Article 5 which was intended to indicate
which provisions of the future Convention were to be mandatory % and, fourthly, the need to
consider those rules of private international law which would tend to restrict the freedom of
the parties to choose the law to govern their relations, for instance in cases where their choice
was motivated by a desire to circumvent the application of mandatory rules of law. In
connection with the idea that such a clause should also refer to the parties’ right to choose
general principles to govern their relations, it was pointed out that such a formulation would
enable arbitrators to select the rules appropriate to the case where the parties had not
themselves chosen the law to govern their contractual relations.

4 Cf, Study LXXII - Doc. 27, § 16.

15 Cf. Study LXXII - Doc. 27, Appendix IV,

9 Cf. idem, Appendix IV, p. vi, sub Chapter VIIL. _

o It was pointed out that, in the event that it should in due course be found desirable to include outright
transfers in the sphere of application provisions, it would be necessary to deal with the problem of double
registration that might otherwise arise under Article 17(1) in respect of assets, title to which had been registered as
an international interest created by virtue of an outright transfer, supplied under a contract to sell on reservation
of title or on lease so as to make it clear that it would not in such a case be necessary to register separately under

Article 1(2}(b) and (c).
a8 Cf. Study LXXII - Doc. 27, § 48 in fine; cf. also infra, Appendix IV, § 2.
9) The relevant part of Article 4(1) provides:

“To the extent that the law applicable to the contract has not been chosen in accordance with Article 3,
the contract shall be governed by the law of the country with which it is most closely connected”.
@0 As an example of the kind of provision in Chapter III that might be considered to merit mandatory
application, the Drafting Group mentiored the requirement for the chargee to exercise the remedies given under
Article 8(1)(a), (b) or () in a commercially reasonable manner (cf. Article 8(2)).




D.  Default remedies

18. - Articles 9 and 10 of the text agreed in April 1996 were further revised in the light of
the deliberations of the Study Group at its second session, resulting, in particular, in a new
Article 8(3), the relocation of Article 10(6) to a new Article 8(5) and an amended Article 9(1)
(involving the disappearance of the former Article 10(3)). It was felt that there was no need for
the future Convention to contain a positive rule in Article 8(6) safeguarding the interests of a
surety under a guarantee given in respect of the secured obligation as an “interested person”,
when a surety would not have a legitimate interest requiring protection under the relevant
provisions, and that it would be sufficient in this connection for the Convention to make a
reference to the rights and defences of such a surety under the applicable law, as has therefore
been done in the new Article 9(5). By way of clarification of the terms “having rights in the
object” and “notified” as employed in Article 8(6){c), it was pointed out that the question of
whether a person had rights in the object under this provision was a matter to be determined
by the applicable law and that in determining whether these rights had been notified to the
chargee for the purposes of this provision regard would likewise have to be made to the
notification procedures of the applicable national law.

19. - The rule set out in Article 12(4) was reinstated in square brackets to allow for the
decision taken by the Study Group at its second session. &/

E.  Priority riles
(i)  Registrable national interests ¥
ﬁz} Priority of registered international interests over other interests
20. - It should be noted that the use of square brackets around the language contained in
the second sentence of Article 25(4) was intended to signal to the Study Group the Drafting

Group’s uncertainty as to the need for the language in square brackets in addition to that
already contained in the first sentence of that paragraph. ¢

(i1i) Subordination agreements

21. - Article 25(5) deals with subordination agreements and introduces the concept of the
filing of subordination notices advocated by the Aviation Working Group. %

(2 Cf. Study LXXII - Doc. 27, § 67.

@ Cf. supra, §14. = -

@) However, cf. Article 19(3) of the first set of draft articles.

@4 Cf. Study LXXII - Doc. 23, Annex 1, sub Article 22(1){c){i) and (d)(ii).



