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The Aircraft Protocol Group, whose core members are representatives of the International Civil
Aviation Organization, the International Air Transport Association and the Aviation Working
Group organised by Airbus Industrie and The Boeing Company, submits the following joint
comments on the revised draft articles of a future Convention on International Interests in
Mobile Equipment (Unidroit 1997 Study LXXI-Doc. 35) (Convention) for consideration by the
Unidroit Study Group (Study Group).

These comments have been prepared in light of the Aircraft Protocol Group's work on the draft
Aircraft Equipment Protocot to the future Convention. The current version of the draft Aircraft
Equipment Protocol reflecting the decisions taken at the 25-27 Aungust 1997 meeting of the
Alreraft Protocol Group (APG 1997 Doc. 7) is attached for information as Annex 1. The
Atreraft Protocol Group will be meeting 19-21 November 1997 to consider that document in
view of, inter alia, the results of the upcoming meeting of the Study Group. -

The first part below sets out comments on the relationship between the future Convention and
the Aircraft Equipment Protocol and are thus fundamental in nature. The second part contains
other comments on the future Convention.

Relationship between the future Convention and the Aircraft Equipment Protocol:
Article 2(3) and related provisions of the future Convention

1. We highly recommend the deletion of Article 2(3)*/ of the future Convention. That
provision, which limits the ability of the Aircraft Equipment Protocol to "derogate from or vary"
select provisions of the future Convention, raises two fundamental problems. First, the Article,
as amplified by Introductory Remark 18, is inconsistent with numerous provisions of the
Aircraft Equipment Protocol. See the summary contained in Annex 2. Secondly, the Article is
inconsistent with the notion of the Aircraft Equipment Protocol as the controlling instrument
relative to aircraft objects. Not only was that the basis on which the Aircraft Protocol Group
was formed and undertook ifs work, but its displacement also raises potential problems in the
context of governmental consensus-building. It is thought that governments should be able to
reach agreement in the aviation context, and have that agreement reflected in the proposed legal
instruments. Governmental experts would ensure the rechnical compaiibility of the future
Convention and Aircraft Equipment Protocol. Any retention by the Study Group of the
protocol-limiting concept contained in Article 2(3) of the future Convention should in our view
be extremely narrow and in all cases consistent with the contents of the Aircraft Equipment
Protocol.

2. Inline with the notion of the Aircraft Equipment Protocol as the controlling instrument
relative to aircraft objects, it is the act of ratifying, accepting, approving or acceding to the
Aircraft Equipment Protocol that establishes the definitive international legal relation among
parties to it. Similarly, the Aircraft Equipment Protocol, rather than the future Convention,

! All Articles referred to in Arabic numerals are those in the future Convention, Al Avrticles referred to in Roman
numerals ate to those in the draft Aircraft Equipment Protocol.
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should contain procedures relating to subsequent amendments affecting aircraft objects. No
other amendments to the future Convention should be binding on parties to the Aircraft
Equipment Protocol in that capacity. See, e.g., Articles XXXII-XXXIII and XL, respectively, in
the Final Provisions Addendum to the Aircraft Equipment Protocol.

Comments on the Future Convention

3. Paragraph 4 of Article 1, permitting the application, through a Protocol, of Chapters V and
VI of the future Convention to transfers, is too narrow. The Aircraft Equipment Protocol, by
way of example, also addresses the lex sifus issue in the context of transfers. This has been done
in a manner analogous to Article 7 of the future Convention. See Chapter I1 of the Aircraft
Equipment Protocol.

4, To the extent that Article 3 is deemed necessary, it should be drafted to permit the broadest
application of the future Convention consistent with accepted principles of international law. In
view of the nature of mobile equipment, and the basic objective of resolving priority disputes,
Article 3 should invoke the future Convention if the object or obligor is located in a Contracting
State.

5. The provisions referred to in Introductory Comment 21 for inclusion in Article 5 appear to
be appropriate. Article 5, however, should be amended to make clear that it does not imply that
a Protocol may not derogate from or vary the effect of the referred provisions. See, e.g.,
paragraph 2 of Article VII of the Aircraft Equipment Protocol (amending paragraph 2 of
Article 8).

6. For the reasons stated in Introductory Remark 22, we support Alternative B for inclusion as
Article 6.

7.  We believe that the second sentence of paragraph 2 of Article 8 should be deleted to more
readily permit supplementation in the relevant Protocol.

8. Consideration should be given as to whether the remedies in favor of a seller or lessor
specified in Article 10 are sufficient. At a minimum, the ability to apply for a court order
authorising or directing the Article 10 remedies should be included.

9. We believe that more precision is required as to when declarations are permitted through
(i) the future Convention or (ii) the applicable Protocol, and the effect of each mechanism. The
issue first arises under paragraphs 2 and 4 of Article 12, and recurs in paragraph 5 of Article 14
and paragraphs 1 and 2 of Article 35.

10. Since the ability to re-lease an object is a basic remedy under the future Convention, and
that remedy is intended to supersede otherwise applicable national law, paragraph 3 of
Article 12 would appear to be unnecessary.

11. In our view, the designation of a "court" in paragraph 4 of Article 12 should be mandatory,
not permissive.

12. We believe that the ability of parties to confer jurisdiction by agreement should be qualified
by the concept that no fundamental public policy is violated thereby. This point applies to both
paragraph 4 of Article 14 and the futare drafting of Chapter 1X.
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13. Article 16 sets out the general framework applicable to the international registry system.
That Article requires amendment to ensure compatibility with Article XVIII of the Aircrafi
Equipment Protocol.. Two points are particularly noteworthy. First, Article XVIII of the
Alrcraft Equipment Protocol contains two alternatives. Alternative A contemplates a unitary
registry structure, that is, a structure in which an intergovernmental entity both operates and
regulates the registry. That intergovernmental entity would be accountable to the Contracting
States to the Aircraft Equipment Protocol. Alternative B contemplates a binary registry
structure in which the operational and regulatory functions are separated. The operator would
be controlled by and accountable to the intergovernmental regulator that, in turn, would be
accountable to the Contracting States to the Ajrcraft Equipment Protocol. The current drafi of
Article 16 is consistent with Alternative B, but not Alternative A, and should be revised to
ensure compatibility with both.,

Secondly, the reference to an "adjudicator empowered to review acts and omission” should be .
replaced by a reference to the [International Registry Authority] [International Regulator]. In
the context of aircraft objects, and subject to questions of jurisdiction matters generally,
administrative relief should be granted by the appointed regulatory body rather than a newly
created entity.

14, Query whether the privileges and immunities implications of the first conjunct of
paragraph 4 of Article 16 are appropriate, and whether that concept will be acceptable to the
Contracting States.

15. We firmly believe that the international registry system should embody the transparency
principle. The principle holds that a party searching the registry will be put on notice of all
actual or potential interests which might have priority over its interests.**/ It seeks to eliminate
concealed interests. The fuilure 1o embody the transparency privciple would reduce the
economic value of the future Convention.***! We, therefore, suggest that:-

(i) the words "over an unregistered interest” at the end of paragraph 1 of Article 26
be deleted and replaced by the following: ", subject to paragraph (2) of Article 35,
over any other right or interest of any kind that is not registered or registerable”;

(ii) analogous amendments be made to sub-paragraph (a) of paragraph 3 to
Article 26; and

(1ii) sub-paragraph (a) of paragraph 4 of Article 26 be deleted.

16. We support Alternative A for insertion as paragraph 2 of Article 26 and, accordingly, the
deletion of sub-paragraph (b) of paragraph 4 of that Article and the relevant parenthetical phrase
in Article 33,

7. We are concerned about the breadth of paragraph 4 of Article 27, and believe that additional
efforts should be made to preserve the general "validity” of international interests in the context

**/ The one exception to this rule--in the case of categories of equipment for which transfers are not registerable--
would be the interest of a buyer. This is addressed in paragraph 3 of Article 26.

" "/ See pp. 8 and 17-18 of the draft economic impact assessment study document being prepared for the Aircraft
Protocol Group under the auspices of INSEAD and the New York University Salomon Center (APG 1997 Doc. 8).
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of insolvency: This is the clear intent of paragraph 1 of that Article, and may impact the
important precatory insolvency provision confained in Article XIV of the Aircraft Equipment
Protocol.” At the very least, amendments are required to ensure (i) the recognition of their
proprietary nature and (ii) the superiority of that proprietary interest in the object to any right or
claim of unisecured creditors or the administrative representatives. The Study Group should
identify and expressly address preferential or undervalued transactions since these would appear
to be the problematic issues. Analogous considerations apply to paragraph 2 of Article 34.

18. With a view toward facilitating the assignments of international interest, paragraph 2 of
Article 28 sets forth the substantial requirements for a valid assignment. This important
provision is the functional equivalent of Article 7 as relates to the validity of international
interests. These two provisions underpin the sui generis nature of international interests and
their assignments. The most recent amendments to sub-paragraph (b) of paragraph 1 of

Article 29, and to Article 31, significantly reduce the value of Article 28 by deferring to
"applicable law" on the question of assignability. We recommend the reinsertion of the previous
text and the elimination of this deference to applicable law.

19. in order to ensure clear rules on which transaction parties canrrely, we suggest the deletion
of paragraph (c) of Article 31 and its subjective knowledge standard.

20. Under the current wording of Article 35, a tax lien cannot be a registrable non-consensual
interest, and a materialman's lien cannot be a preferred non-consensual interest. Query whether
any non-consensual interests should be eligible, at the declaration of the relevant Contracting
State, for either category. ' -

Representatives of the Aircraft Protocol Group will be in attendance at the upcoming meeting of
the Study Group to elaborate on the foregoing and to provide additional comments of a drafting
or technical nature.
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ANNEX 1

APG 1997
Doc. 7
(Original: English)

AIRCRAFT PROTOCOL GROUP .

PROPOSED CONVENTION ON INTERNATIONAL INTERESTS
IN MOBILE EQUIPMENT

AIRCRAFT EQUIPMENT PROTOCOL

(second draft of Aircraft Equipment Protocol and introductory remarks prepared by
Chairman of the Aircraft Protocol Group to reflect the decisions taken at the 25-27
August 1997 meeting of the Aircraft Protocol Group)

N.B.: This document is not intended as a statement of the positions or views of any group
or entity, but rather as a working document of the Aircraft Protocol Group. The Aircraft
Protocol Group will be meeting 19-21 November 1997 to discuss this decument.

September 1997
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I.-

INTRODUCTORY REMARKS

The Aircraft Protocol Group held its first session at the offices of the

International Civil Aviation Organization in Montreal from 25 to 27 August 1997, The
session was opened at 1:00 p.m. on the 25th by its host, Dr. L. Weber, and was chaired by
Mr. J.A. Wool, in his capacity as Chairman of the Aircraft Protocol Group.

2 -

The session was attended by the following members of the Aircraft Protocol

Group, Liaison observers to the Aireraft Protocol Group and special guests:

Aireraft Protocol Group Members:

Mr. L.S. Clark General Counsel and Corporate Secretary

International Air Transport Association

Dr. L. Weber Director, Legal Bureau

International Civil Aviation Organization

Mr. JLA. Wool Partner, Perkins Coie, London

Coordinator, Aviation Working Group
Consultant to the Unidroit Study Group

Aircraft Protocol Group Support:

Mr. D. Clancy Assistant General Counsel
- .. . - TheBoeing Company
Ms. G. Deyhimy Legal Counsel

International Air Transport Association

Mr. 8. Espinola Principal Legal Officer

International Civil Aviation Organization

Liaison Observers:

Mr. M. Comber Relationship Director, ICAQ Affairs
- {Representing the International Tnternational Air Transport Association
Association of Latin American '
Air Transport as Latin American
Liaison Observer)

Ms. C. Duffy Partner, A & L Goodbody, Dublin
{(European Liaison Observer) S

M M, Fangiu Depaﬁmcnt of Rest-rucuuing'
(China Liaison Observer) Regulations and Enterprise Supervision of

Civil Aviation of China
Mr. J. Fengchun | o Department of Restructuring k
(China Liaison Observer) Regulations and Enterprise Supervision of
o Civil Aviation of China '

Mz, C.W. Mooney, Jr. Professor of Law, University of Pennsylvania

(United States Liaison Observer)
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Special Guests:

Mr. P. Bustos Alternate on ICAQ Council
Mational Delegation-Bolivia

Mr. A. Djojonergoro General Affairs Directorate
Indonesian Aircraft Industry Ltd.

Mr. N. Kasirer Director, Quebec Research Centre of Private
 and Comparative Law
MeGill University

Mr. G.H. Lauzon General Counsel, Constitutional &
‘International Law, Ministry of Justice
Canada

Dr. M. Milde Director, Institute and Centre of Air and Space Law
McGill University

Honorable AM Trahan Cour Supérieure
Palais de Justice, Canada
Member, Unidroit Governing Council

3.-  Mr. P.V. Kapur, representative of the Indian International Law Foundation,
the Indian institution Haising with the Aircraft Protocol Group, was unable to attend the
session and sent written comments for consideration by the Aircraft Protocol Group. Those
comments were duly noted at the outset of the session.

4. -  The business of the Aircraft Protocol Group at the session was to: (i) discuss
preliminary matters relating to the organisation, working methods and tasks of the Aircraft
Protocol Group; (ii) discuss the basic principles on which the draft Aircraft Equipment
Protocol will be developed; (iii) discuss the relationship between the future Convention on
International Interests in Mobile Equipment (future Convention) and the draft Aircraft
Fquipment Protocol; and (iv) consider the initial draft of the Aircraft Equipment Protocol in
light of the documents listed in paragraph 5 infra.

5.-  The basic working documents of the session were:

(1)  Basic outline of Aircraft Equipment Protocol and select explanatory notes,
draft provisions and cross-references (prepared by the Chairman of the Aircraft Protocol
Group to reflect the initial terms of reference as set forth in the foundational correspondence)
(APG 1997, Doc.1, May 1997); ‘

(2) Comments from the International Civil Aviation Organization and the
Asociacidn Internacional de Transporte Aéreo Latinoamericano on the basic outline of the
Aircraft Equipment Protocol and related materials (prepared by the Director, Legal Bureau of
the International Civil Aviation Organization and the Executive Director of the Asociacién
Internacional de Transporte Aéreo Latinoamericano, respectively} (APG 1997, Doc. 1.1, June
1997);

(3)  Annotated outline relating to the economic impact assessment study (prepared
under the auspices of INSEAD and the New York University Salomon Center by Professors
A. Saunders and I. Walter) (APG 1997, Doc. 2, June 1997);
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