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INTRODUCTORY REMARKS

by the UNIDROIT Secretariat

1.— The Dréfting Group of the Joint UNIDROIT / OTIF Committee of Governmental
Experts for the preparation of adraft Protocol to the Convention on International Interests in Mobile
Equipment on Matters specific to Rallway Rolling Stock held its first sesson at the Headquarters of
Unidroit in Rome from 4 to 6 February 2002. The session was opened by Prof. Herbert Kronke,
Secretary Generd of UNIDROIT, a 10 am. on the 4™. Prof. Karl Kreuzer was then dected
Chairman of the Drafting Group.

2.— The sesson was dso attended by the following representatives:

Mr G. Mutz First Legal Adviser and Deputy Director-General of OTIF
Mr H. Rosen Co-ordinator of the Rail Working Group

Sir Roy Goode Rapporteur

Mr M. Deschamps  Canada
Mr W. GoyartsUnited Kingdom
Mr H. Kjdlin Sweden
Mr V. Rusca Switzerland

3.— Thebusness of the Drafting Group at the sesson was to review the draft articles of
the draft Protocol on Matters specific to Railway Rolling Stock (hereafter referred to as the draft
Rail Protocol) for submission to the Joint UNIDROIT / OTIF Committee of Governmental Experts
Study Group at its second session, to be held in Rome from 17 to 19 June 2002. This revison was
designed to reflect the discussions of the firgt sesson of the Joint Committee which met in Berne on
15-16 March 2001, and the changes needed after the adoption in Cape Town on 16™ November
2001 of the Convention on International Interests in Mobile Equipment (hereafter referred to as the
Convention) and the Protocol thereto on Matters specific to Aircraft Equipment (hereefter referred
to asthe Aircraft Protocal).

4.—  Thebasc working documents of the sesson were:

@ Preiminary draft Protocol on Matters specific to Railway Rolling Stock (prepared
by Mr Howard Rosen, Co-ordinator of the Rail Working Group on the basis of the discussions of
the Steering and Revisons Committee which met in Rome on 16-17 March 2000 and reflecting
changes agreed in the draft UNIDROIT Convention in August 2000) (OTIF/JJGR/2  UNIDROIT 2000
— Study LXXIIH — Doc. 4, January 2001);

2 Joint UNIDROIT / OTIF Committee of Governmental Experts for the preparation of a
draft Protocol to the draft UNIDROIT Convention on Internationa Interests in Mobile Equipment on
Matters specific to Railway Rolling Stock: Report of the firgt Joint sesson held in Berne on 15-16
March 2001 (OTIF/JJGR/3  UNIDROIT 2001 — Study LXXIIH —Doc. 5, May 2001);

(©)] Convention on Internationd Interests in Mobile Equipment, adopted in Cape Town
on 16" November 2001;



4 Protocol to the Convention on Internationa Interests in Mobile Equipment on
Matters specific to Aircraft Equipment, adopted in Cape Town on 16" November 2001;

(5) Dreft Protocol on Matters specific to Ralway Rolling Stock: working draft
established by Mr H. Rosen, Co-ordinator of the Raill Working Group, reflecting discussons of
Government Expertsin Berne, 15/16 March 2001 and changes made on the adoption of the
Convention on 16™ November 2001 (OTIF/JGR/DG/Misc. 1 UNIDROIT 2001 — Study LXXIIH —
D.G. Misc. 1, January 2002).

5.— Asthe Joint Committee of Governmental Experts did in March 2001, the Drafting
Group only had time to review Articles | to XV of the draft Rail Protocol. These articles have dso
been aligned, where gppropriate, with the wording used in the Convention and Aircraft Protocol.
The Chairman closed the session on 6" February at 1 p.m.

6.—  After the meding, the INIDROIT Secretariat reviewed those articles, as wdl as
Articles XV1 to XXX, s0 as to follow, where gppropriate, the wording of the fina versons of the
Convention and Aircraft Protocol, as verified by the Joint Secretariat UNIDROIT / ICAO as specified
inthe Find Act of the Diplomatic Conference, which were not yet available when the Drafting Group
met in Rome. The text of the revised draft articles is set out in a marked up verson (as agangt
document OTIF/JGR/2 UNIDROIT 2000 — Study LXXIIH — Doc. 4, January 2001) in
APPENDIX | (pp. 1—28) infraand in aclean verson in APPENDIX Il (pp. 29 —52) infra.



APPENDIX |

TEXT OF THE PRELHVHNARY-DRAFT PROTOCOL TO THE BRAF-CONVENTION |
ON INTERNATIONAL INTERESTSIN MOBILE EQUIPMENT ON MATTERS
SPECIFIC TO RAILWAY ROLLING STOCK

(as established by a Drafting Group of the Joint UNIDROIT/OTIF Committee of governmental
experts which met in Rome from 4 to 6 February 2002, on the basis of adraft submitted by Mr H. |
Rosen, expert consultant on internationd rail finance matters to UNIDROIT and co-ordinator of the
Rall Working Group, reflecting discussions of the Committee of governmental expertsin Berne,
15/16 March 2001 and changes needed after the adoption of the Convention on International
Interests in Mobile Equipment on 16™ November 2001 in Cape Town)

PREAMBLE

CHAPTER| GENERAL PROVISIONS

Articdlel Defined Fterms

Articlell Application of Convention as regards railway rolling sock

Articlelll Sphere-of-gpplicationDerogation
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ArticeV Representative-eapacitiesDescription of rallway rolling stock

Artice VI Choice of Law

CHAPTERI DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS

Article V1| Modification of default remedies provisons
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PRELHVHINARY DRAFT PROTOCOL TO THE BRAF- |
CONVENTION ON INTERNATIONAL INTERESTSIN MOBILE
EQUIPMENT ON MATTERS SPECIFIC TO RAILWAY ROLLING
STOCK

(as established by a Drafting Group of the Joint UNIDROIT/OTIF Committee of governmenta
experts which met in Rome from 4 to 6 February 2002, on the basis of a draft submitted by Mr H. |
Rosen, expert consultant on internationa rail finance matters to UNIDROIT and co-ordinator of the
Rall Working Group, reflecting discussions of the Committee of governmenta expertsin Berne,
15/16 March 2001 and changes needed after the adoption of the Convention on International
Interests in Mobile Equipment on 16™ November 2001 in Cape Town)

THE STATES PARTIES TO THIS PROTOCOL

CONSIDERING it necessary to implement the Convention on Internationa Interests in Mobile
Equipment_(hereinafter referred to as the Convention) as it rdates to ralway ralling stock, in the |
light of the purposes sat out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of ralway
rolling stock and their finance,

HAVE AGREED upon the following provisons rdating to railway rolling stock:

CHAPTER |

GENERAL PROVISIONS

Article|
Defined terms

1. In this Protocol, except where the context otherwise requires, terms used in it have the
meanings set out in the Convention.

2. InthisProtocol the following terms are employed with the meanings set out below: ¢ |

! It isto be expected that the official commentary to Article 7(b) of the Convention will make clear that the

rpower to dispose” includes the power to permit the use of any object. It is open whether a definition or similar
provision should be added in this Protocol to confirm this position.



(@ [*autonomous transnationd registry” authority’ means a transnationa registry authority |
which has been desgnated as an autonomous transnationd registry authority pursuant to Article X1V
herein];

[ (b) “insolvency-related event” in relation to a debtor means.

()  the commencement of the insolvency proceedings; or

(i) the dedlared intention to suspend or actud suspension of payments by the
debtor where the creditor’s right to indtitute insolvency proceedings agang the
debtor or to exercise remedies under the Convention is prevented or suspended
by law or State action; | °

(ch) [ “locd persond property regiser” means a regisry in a Contracting State,
whether nationa or loca in ajurisdiction forming part of a date, in which an interest in railway rolling
stock governed by the Convention may be registered; | *

(de) [ “primary insolvency jurisdiction” means the Contracting State in which the centre of
the debtor's main interests is Stuated, which for this purpose shdl be deemed to be the place of the
debtor’ s gatutory seat er-domicite or, if there is none, the place where the debtor is incorporated or
formed, unless proved otherwise; | °

(e [ “public service authority” means a department of a Contracting State or an_authority
or agency or other body designated by it,® appointed under statute or acting under public law to
oversee the public interest in respect of public sarvice rolling stock;

(f) “public_service ralling stock” means ralway rolling stock habitudly used for
trangporting the public on scheduled services or otherwise utilised by a Contracting State directly
(and not provided, other than incidentdly, to be used by third parties) in each case together with
locomotives and andillary railway ralling stock habitudly used to provide traction therefor; ] *

éd) “.. e . -

The use and wording of this definition is dependent on the policy decision (Article X1V) as to what |
ecial provisions, if any, should be taken for regional registration systems within a continent.

Wording of sub-paragraph (b) taken from Article 1(2)(m) of the Aircraft Protocol.

See footnote 2.

Added wording taken from Article 1(2)(n) of the Aircraft Protocol. See also Article 1X(1) of the Rail

Protocol.
6
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3
4
5

It would seem inappropriate to grant this intervention right to agencies of States which are not
Contracting States.

r The definitions (e) and (f) have been submitted in Rome by the Rail Working Group but the Drafting |
Group has not addressed their drafting. It is waiting for the Joint Committee of governmental experts to have the
opportunity to discuss and decide the issue.



(od) [“ralway vehide ” means a vehidle movegble on or confined to movement on or
directly above a fixed railway track or guideway, or fixed superstructures or racks installed or
desgned to be inddled on such vehides, including dl traction sysems, engines, brakes, axles,
bogies, and pantographs, and in each case including accessories and other components, equipment
and partsinstaled or incorporated therein or attached thereto; ®

(h) “ralway rolling stock” means railway vehicles and al operating and technica deta
manuals, notebooks and other records identifiable in relation to a specific rallway vehide]

(ie) [ “transnationd registry authority” ° means the authority, or authorities acting
collectively, maintaining a locd persond property register (or a number of such registers acting
collectively) designated pursuant to Article 18%(54) of the Convention and as provided for in
Article[g Xl (2) [and X1V] herein;-]

(i) [ “transnationd rail network” ¥ means a geographica area out of which it is not
possible for any railway rolling stock to move on, or directly above, rals; | *

(kg) *“uniqueidentification criterid’ means any of the following namely:

()  the manufacturer's serid number or works number and #s-the manufacturer’s
mode designation;

() [ a description of rallway rolling stock that includes reporting marks, road
numbers or Smilar identification conforming to the description of railway rolling
gtock in the transnationd rail network in which the rlevant railway rolling stock is
located, approved or accepted by atransnationd registry authority as sufficient to
enable rallway rolling stock to be uniquely identified; ] * or

@) such other unique identification criteria as the Supervisory Authority may
prescn ibe or approve fromtimeto t| me |n regul ations whrdcp@equﬂea@wmad@n

Articlell
Application of Convention as regards railway rolling stock

1.  The Convention shdl apply in relaion to railway rolling stock as provided by the terms of this
Protocol.

2. The Convention and this Protocol shall be resd—3 :
Hgrument-and-shall-be known as the Convention on Interndti ond Interests in M b|Ie EqU| pment a
applied to rallway rolling stock.

Consider ade minimisweight or value criterion.
Alternative suggestion: “continental registry authority”.

o See footnote 2.
n Alternative suggestion: “continental rail network”.
v See footnote 2.

B See footnote 2.




Articlelll
Sphere of applicationDerogation |

In their relations with each other, the parties may by agreement in writing, derogate from or
vary any of the provisons of this Protocol except Articles[1V and VI —VIII]. * |

Article IV |
Representative capacities

A person may entering into an agreement a : inte eres
stedeeFeated—elere\A{aleel—ter—by—theagFeemeqt inan agency, trust or other repr&entaﬂve caoacny

may effect a remstratlon |n its own name.

Article }V |
Description of railway rolling stock

1. A destription of railway rolling stock that includes the unique identification criteriais necessary
and aufficient to identify the object for purposes of Articles 6 7 (¢) and-320-(12 (b} of the |
Convention.

2. Any change to the sueh description referred to in the preceding paragraph shdl be notified by
debtor [or creditor] to the Registrar on or before such change takes place but any claim of a creditor
in relation to railway rolling stock where its description has been changed, shdl be subject to any
prior right registered in favour of a creditor in relation to the previous description or descriptions. In
the event that railway rolling stock moves out of a transnationd rail network *°, such relocation shall
be notified by debtor [or creditor] to the Regisrar immediately after such change takes place,
specifying the unique identification criteria gppropriate to the new location. ¥

“ This Article needs further consideration in order to decide which provisions should be mandatory and

where derogations should be allowed.

= The Committee of governmental experts wished to reconsider theissue. The Drafting Group considered
that this Article should be moved to Chapter I11.

» See footnote 2.

v If this paragraph is necessary, should there be a duty with no sanction? An open issue is whether a
creditor loses priority if notified of the change (actual or constructive knowledge would no be sufficient) and fails
to register within a given period. If the registry provides a genealogy for an asset, the second creditor should be
ableto verify its position.



3. Any refurbishment mediication-renead-or dteration of te rallway ralling stock shal not affect
the rights of creditors. *®

Article VIt
Choice of law

1. Thepartiesto an agreement_or a related guarantee contract or subordination agreement may,

@ytlm  agree on the law WhICh isto govern their contractud rlghts and obllgatlons, wholly or in

2. Unless otherwise agreed, the reference in the preceding paragraph to the law chosen by the
partiesis to the domestic rules of law of the designated State or, where that State comprises severd
territoria units, to the domegtic law of the designated territorid unit.

CHAPTERII
DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS

Article VII
Modification of default remedies provisions

1. Inaddition to the remedies specified in Chapter 111 of the Convention H-paragraph-L-of-Article
FaneHn-Article 9-and-12 (1) —of the Convention, the creditor may obtain an order from the court in
the jurisdiction in which the railway rolling stock is physicaly located, directing immediate ddlivery of
the rallway rolling stock to a location within or outsde of such jurisdiction where theresfter the
creditor can move the railway rolling stock irte-the-relevanttransnationa—+ail-hetwork-where-the

railwayrolling-stock-is-then-tocated-without the need of traction to be provided by the defaulting
debtor or any party related to or acting in concert with it.

2. Thecreditor may shal not exercise the remedies specified in the preceding paragraph without
the prior consent in writing of the holder of any registered interest ranking in priority to that of the
creditor.

3. [ Article 8(3) of the Convention shal not apply to rallway ralling stock. Any remedy given by
the Convention in relation to railway rolling sock shal be exercised in a commercidly reasonable
manner. A remedy shal be deemed to be exercised in a commercialy reasonable manner where it is

@ If this paragraph is necessary, it should be placed in a specific Article.
19

= The second sentence has not been considered to be necessary following the standard in private
international conventions. It is self evident that internationally mandatory rules of the forum will be applicable.




exercised in conformity with a provison of the agreement except where such a provison is manifestly
unreasonable. ] ®

4. [ A chargee giving fourteen or more calendar days prior written notice of a proposed sae or

lease to interested persons shall be deemed to satisfy the requirement of providing “reasonable prior
notice’ specified in Article 8(4) of the Convention. The foregoing shal not prevent a chargee and a
chargor from agreging to alonger period of prior notice. |

[ ArtideVIlbis

Public servicerolling stock

1. A creditor shal not exercise in reation to public service ralling sock any of the remedies
specified in Chapter 111 of the Convention (as modified by this Protocol) or Articde IX of this
Protocol unlessit hes;

(a notified the rdevant public service authority in writing, giving it not less than seven
caendar days to respond or otherwise act; and

(b) received the prior consent of the court, which consent shal be denied if it recelves a
public service application within seven calendar days of the said noatification and makes the directions
requested therein (which it shdl make unless they are manifestly unressonable, unlawful or

impracticd).

2. The public sarvice application shdl be an application by a public sarvice authority in the
Contracting State in which the public service rolling stock concerned reqularly operates, shal be
made to a court in that State and shdl include:

(@) acetificae that the railway rolling stock, the subject matter of an gpplication, quaifies
as public service ralling stock;

(b) alegaly enforcegble undertaking from the public service authority to compensate the
creditor, within a reasongble period of time, for amounts

0] outstanding at the date of the application from the debtor and

» Wording taken from Article 1X(3) of the Aircraft Protocol.
- Wording taken from Article 1 X (4) of the Aircraft Protocol with adjustments.




(i) due in the future from the debtor to the creditor from the date of the
application in each case assuming no default but including usua (but not default)
interest at not less than the rate stated or implicit in the agreement; and

(c) aproposa for directions for further dealing with such public service ralling stock.] %

Article VIII
\ iudicial ralict

Modification of provisions regarding relief pending final determination

1. lotwithstandingthe provisonso clel: Cony Rdief under Article 13(1)
of the Convention shall not be dependent upon the agreement of the debtor.

2.  Rdief giveaunder Article 132(1)(a) of the Convention may specificaly include directions asto |
norma maintenance and other necessary repair or modification of the object.

[ Alternetive A |

3. For the purposes of Article 13(1) of the Convention, “speedy” in the context of obtaining relief
means within such number of [working] [calendar] days from the date of filing of the application for
reief asis gpecified in a declaration made by the Contracting State in which the application is made.

23

Alternative B

3. For the purposes of Article 13(1) of the Convention, " speedy” in the context of obtaining relief
means within Sxty [working] [calendar] days from the date of filing of the applicetion for relief. | *

4. [ Article 13(1) of the Convention applies with the following being alded immediately after
sub-paragraph (d):

“(e) if a any time the debtor and the creditor specificaly agree, sde of the object and
application of proceeds therefrom”,

and Article 43(2) applies with the insartion after the words “ Article 13(1)(d)” of the words “and (g)”.
]iS

[5.  Ownership or any other interest of the debtor passing on a sale under the preceding paragraph
is free from any other interest over which the creditor’s internationd interest has priority under the
providons of Article 29 of the Convention. *

z This Article has been submitted in Rome by the Rail Working Group but the Drafting Group has not |

addressed its drafting. It is waiting for the Joint Committee of governmental experts to have the opportunity to
discuss and decide the issue.

= Wording taken from Article X(2) of the Aircraft Protocol.

- Alternative solution proposed by the Rail Working Group.

» Wording taken from Article X (3) of the Aircraft Protocol with adjustments.
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6] 3. [Subject to Article 30(3)(b) of the Convention,] * [J][[udicid relief under Article 132(1) of
the Convention may be granted in a Contracting State notwithstanding the commencement of
insolvency proceedings in another [Contracting] State unless its gpplication would contravene an
internationd ingrument binding on ether-the firsd mentioned Contracting State. ‘

Article IX
Remedies on insolvency

[1. This Article applies only in a Contracting Stete which is the State of the primary insolvency
jurisdiction.] **

23.  Within a period not exceeding sixty days * from the date of the insolvency-related event date
[occurring in the primary insolvency jurisdiction] *(the “cure period”), the debtor or the an insolvency
adminigretor, shdl:

(@ cure dl defaults other than a default condituted by the opening of insolvency
proceedings and agree to perform dl future obligations, under the agreement and related transaction
documents; or

(b) gvethe credltor the opportunlty to take poss&sson of the railway rolling stock te
A thenaise-in accordance with;
the applicable law.

® Wording taken from Article X(4) of the Aircraft Protocol.
“ This policy issue should be considered by the Joint Committee of governmental experts.
The adoption of this paragraph should be considered.
The official commentary should stress that this period of sixty days cannot be modified by the applicable

28
29

law.
% The wording in brackets has been proposed after the meeting by the Rail Working Group.
3 Changes to Article IX(1)(a) and (b) have been done to align the provisions with Article X1(2)(a) and (b) |

of Alternative B in the Aircraft Protocol.
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3. 32

4, Unlessand until the creditor is given the opportunity to take possession under paragraph 23:

(@ the insolvency adminigtrator or the debtor, as applicable, shdl preserve the
rallway rolling stock and maintain it and its vaue in accordance with the agreement; and

(b) the creditor shdl be entitled to gpply for any other forms of interim rdief available
under the gpplicable law.

5. Sub-paragraph (a) of the preceding paragraph shal not preclude the use of the railway ralling
stock under arrangements designed to preserve and maintain it and its vaue.

6. Theinsolvency administrator or the debtor, as gpplicable, may retain possession of the railway
rolling stock where, during the cure period, it has cured al defaults other than a default condituted by
the opening of insolvercy proceedings and has agreed to perform al future obligations under the
agreement. A second cure period shal not apply in respect of a default in the performance of such
future obligations.

7.  No exercise of remedies permitted by the Convention may be prevented or delayed after the
cure period. *

8.  No obligations of the debtor under the agreement and related transactions may be modified in
the insolvency proceedings without the consent of the creditor. *

9.  Nothing in te preceding paragraph shdl be congrued to affect the authority, if any, of the
insolvency administrator under the gpplicable law fto terminate the agreement}. |

10. No rights or interests, except for preferred non-consensua rights or interests of a category

covered by a declaration pursuant to Hsted-ir-anr-strument-deposited-unde—Article 38(1) of the
Conventlon dhdl have prlorlty in the msolvency Qroceedlngs over registered interests{and-neo

11. Nothing inthis Article shal operate to modify Article 3029(3) of the Convention to which this |
Article shdl be subject.

12. Article VIl of this Protocol and Article 87 of the Convention as modified by Article VI of this |
Protocol shdl apply to the exercise of any remedies under this Article.

# The Rail Working Group will provide a proposal to be incorporated in this Article which will give the |

debtor or the insolvency administrator the ability to apply to the court for an order permitting the debtor or the
insolvency administrator to retain possession on terms which continue to protect the interests of the creditor. In
thelight of such aprovision, it might be necessary to reconsider paragraphs 7 and 8 of this Article.

® Has to be conformed to paragraph 3 of this Article.

Has to be conformed to paragraph 3 of this Article.

® Wording taken from Alternative A of Article XI(12) of the Aircraft Protocol.

34



Article X
Insolvency assistance

The courts of a Contracting State in which railway rolling stock is Stuated shal, in accordance
with the law of the Contracting State, co-operate to the maximum extent possible with foreign courts
and foreign insolvency adminigtrators in carrying out the provisions of Artide IX.

Article XMH bis®
Modification of assignment provisions

1. [Article 332(1) of the Convention applies as if the following were added immediately after
sub-paragraph (b):

“and (c) the debtor has not been given prior notice in writing of an assgnment in favour of

another person” applieswiththe omission-of sub-paragraph¢) 7.

[ Artide X ter ®
Debtor provisions

1. Inthe absence of adefault within the meaning of Article 11 of the Convention, the debtor shall
be entitled to the quiet possession and use of the object in accordance with the agreement as againg:

(a) its creditor and the holder of any interest from which the debtor takes free pursuant to
Article 29(4)(b) of the Convention unless and to the extent that the debtor has otherwise agreed; and

(b) the holder of any interest to which the debtor’s right or interest is subject pursuant to
Artide 29(4)(a) of the Convention, but only to the extent, if any, that such holder has agreed.

2. 2

3. Nothing in the Convention or this Protocol affects the liability of a creditor for any breach of
the agreement under the applicable law in 30 far as that agreement relates to rallway rolling stock. |

% This Article has been moved from Chapter I11.

Notethisis at variance with the course taken by the Aircraft Protocol in Article XV thereof.

*® Wording of paragraphs (1) and (3) taken from Article XV of the Aircraft Protocol.

* The Rail Working Group will propose a provision protecting the quiet possession of a short-term lessee
and the priority of a short-term lessor. In case of adoption of such a provision, the Joint Committee of
governmental expertswill determine whereit should go in the Protocol.

37
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CHAPTER 111
RAILWAY ROLLING STOCK REGISTRY PROVISIONS

Article XI
The Supervisory Authority and the Registrar

1.  Thenitid Supervisory Authority shdl be [the Intergovernmenta Organisation for Internationa
Carlage by Ral or such SUCCESSOr organlsatlon or other body as it may appoint]. [Subjectto

[2.  The Supervisory Authority and its officers and employees shdl enjoy such immunity from

legd and adminigtrative process as is provided under the rules applicable to them as an internationd

entity or otherwise, but in any event shdl enjoy functiond immunity from legd or adminidrative
rocess. | ©

[3. The Supervisory Authority may establish a commisson of experts, from among persons
nominated by Signatory and Contracting States and having the necessary qudifications and
experience, and entrust it with the task of asssting the Supervisory Authority in the discharge of its

functions. |

fThe gppointment of the firg
Reqlstrar by the Superwsory Authonty shdl be subject to regulations made by the Supervisory

Authority from time to time [and to an operaions agreement entered into with the Supervisory
Authority setting out the basis on which the registry should function.]*

“© This paragraph is necessitated by a change in the draft Convention and the current wording is drawn on

the Aircraft Protocol (Article XVI1(3)) up to “otherwise”.

“ Wording taken from the Aircraft Protocol (Article XV11(4)).

“ Although an operations agreement will be required, this could possibly be left to the Supervisory
Authority to stipulate and would not require specific mention in the Protocol.
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5. The fird mmd Reglstr shdl be appol inted for a perlod not exceedl ng ten years epeltate—the

Thereafter the Reglstrar shal be pomted or reapp0| nted for successve sudq perlods that—the

w-event not exceeding ten years).

6.  Notwithstanding the foregoing, the Supervisory Authority shdl:

€) as soon asis reasonably possible, gppoint a replacement Regigtrar in the event that the
Registrar

0) shdl resgn;
(i shall become insolvent or generally be unable to pay its debts;
(iii) shdl be disolved; and

(b) be entitled to gppoint a replacement Registrar in the event that the Registrar does not
[materidly] comply with its obligations herein, [ under the operations agreement or] “ under
regulations set out by the Supervisory Authority. #

7. The Regigrar shdl be entitled to contract out its duties to a third party “service provider”
subject to the identity of the service provider [and to the conditions under which the service provider
carries out duties on behdf of the Registrar] being accepted by the Supervisory Authority by a
declaration in writing prior to such contracting out. Contracting out of its duties shal not relieve the
Regigtrar of its obligations hereunder or under the regulations but the service provider shall become
an additiona party to the operations agreement entered into between the Supervisory Authority and
the Regidtrar. * |

Article XII
First Regulations

Theinig-fird regulations shal be made issued by the Supervisory Authority no later than the
date-that-is [three months] prior to the entry into force of this Protocol and shal be made so0 as to
take effect upon the entry into force of this Protocol. *° Prior to issuing regulations, the Supervisory

= See footnote 42. |
“ Compare with Art 17 (2) (b) of the Convention.

“® The functional immunity of the Registrar has been deleted in the Convention and not provided for in the
Aircraft Protocol. It remains formally open as to whether the Protocol should ascribe any functional immunity to
either the Registrar or the service provider.

“ The new text has been added to be consistent with the Aircraft Protocol . |
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Authority shal publish draft regulations in good time for review and comment and theresfter consult
with representatives of manufacturers, operators and financiers thereon.

Article XI11 |
Access to Registry

1.  The centraised functions of the International Registry shall be operated and administered by
the Registrar on a twenty-four hour basis.

2. All sStatesin the area covered by atransnationa rail network “, provided that they act jointly |
and are al Contracting States, may designate one or more (acting jointly) local persond property
registers as a transnationd registry authority for the entire rlevant transnationd rail network subject
to the terms of this Protocol. Any designation, to be effective, shdl be subject to written notice, given
to the Supervisory Authority by the rdevant Contracting States advising it thereof; and [unless a
designation is made pursuant to Article XIV,] a written undertaking, given to the Supervisory
Authority from the transnationd registry authority, agreeing to comply with the obligations of a
transnationd regigtry authority as set out herein. The registration facilities provided by a transnationd
registry authority shal be operated and administered during working hoursin its territory.

3.  [Except where it has been desgnated as an autonomous transnationd registry authority
pursuant to Article X1V below,] any transnationd registry authority designated pursuant to this

paragraph 2 shall

(@ bethe exdusve access (for the purposes of regidtration of an internationa interest) to
the International Regidtry in relation to the transnationd rail network covered by it; and

(b) ensure that regidration through it shal automaticaly result in delivery of information to
the Internationd Registry as the Regidrar shdl reasonably require. If it comprises more than one
regigtry fadility, the transnationd registry authority shal provide equa access and full co-ordination
between the respective facilities but, subject to paragraph 5 below, shall otherwise conduct its affairs
and shdl be free to set such requirements as to form and nature of filings made through it as it
considers appropriate. *

4.  For the purposes of Article 1V (2)-heren, notification shal [dso] be given to any rdevant |
transnationd registry authority which is effectively designated hereunder where the railway rolling
stock is located in the transnationd rail network. *

47

Not yet considered.
“ See footnote 2.
9 See footnote 2.

% See footnote 2.
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5. The Supervisory Authority shdl by regulaions accept the unique identification criteria
proposed by the transnationd registry authority [where they comply with the rules of a uniform and
unique system of identification of raillway rolling stock in the relevant transnationd rail network, apply
exclusvey within such network and are sufficient to comply with the basic informationa requirements
of the Regidtrar in operating the International Registry].™

51

The Rail Working Group suggeststhat if Article X1V is accepted, the words in square brackets should be
removed. But thisis not an automatic corollary and this modification would effectively not just grant autonomy to
a transnational registry in operational issues but also remove the oversight obligation of the Supervisory
Authority. See also footnote 2.
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[Artide XV £ |
Autonomous Transnational Registries®

1.  Notwithganding Article Xlll-abeve, al dates in the area covered by a transnationd rall |
network, provided that they act jointly and are all Contracting States, may declare that a designated
transnationd registry authority shal be autonomous from the International Registry and accordingly
shdl not be subject to the jurisdiction, rules and regulations of the Supervisory Authority or the
Registrar provided that such declaration is included in the written notice required under Article

X111(2)-paragraph-2. |

2. Intheevent atransnaiond registry authority is designated pursuant to paragraph 1 above, the
undertaking to the Supervisory Authority set out in Article X111 paragraph 2 shdl not be required and
in respect of railway rolling stock located in the transnationd rail network relating thereto, registration
of an internationd interest shal only be a such authority.

3. At the request of the Supervisory Authority, regidration information a an autonomous
transnationd regigtry authority may be obtained by the Internationd Registry. In such ingtance, the
Supervisory Authority shdl have the obligation of ensuring that such regidration information & an
autonomous transnationd registry authority shal be received by and be avalable for search a the
International Registry either directly or through an internet or other Smilar eectronic link. Said
obligation shal include, but not be limited to, ensuring that, if and where appropriate, the Registrar
edablish and fund dl systems necessary to tranamit regidration information by the autonomous
transnationd regigtry authority and to receive, a the Internationad Regidry, regidration information
transmitted from such an autonomous transnationa registry authority in the form required by the
Regidrar. The autonomous transnationa registry authority shall be required to finance its operation
[as required by this Protocol] but shal not be required to incur any investment or operating costs or
expenses relaing to the transmission of regidration information to the International Registry |

% Not yet considered.

This Article X1V is proposed by the North American members of the RWG and relates to an aternative
approach in relation to the operation of the protocol in practice. The RWG's starting point has been to create a
system which permits all locally created security interests to be registered in one centralised international registry,
using any local industry specific registry as a portal into the International Registry. The Aviation Working
Group has adopted this approach in relation to Aircraft Equipment although it should be noted that aircraft can
move virtually anywhere whereas rolling stock is unlikely to move outside of a transnational rail network.
However Article XIV contemplates creating an autonomous local registry system when and where it exists in
relation to a closed area transnational rail network) and merely to provide a[n internet] link between the
International Registry and such registry system operated by the relevant transnational registry authority,
effectively delegating the registration function to such authority and making the International Registry a portal
into the local registry operated by the transnational registry authority. This has the consequence of effectively
permitting the local existing rail registration procedures to remain in place undisturbed provided that they are
accepted by all states within the network concerned but with the result of possibly losing the unified approach
and also control of the application of the Protocol’ s provisions by the Supervisory Authority.

53
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Article XV
Additional modifications to Registry provisions

1. In the event that railway ralling stock has different unique identification criteria depending on
which transnationd rail network it is located in, the Registrar [shdl] [may], at its expense, maintain a
lexicon showing the equivaent descriptions, which shal be open to inspection.

2.  For the purposes of Article 19(6) of the Convention, the search criteria a the Internationa
Registry shal be established by the Supervisory Authority.

3.  For the purposes of Article 254 (2) of the Convention, and in the circumstances there
described, the holder of a registered prospective international interest or a registered prospective
assignment of an internationd interest shdl take such steps as are within its power to procure the
discharge of the regigtration no later than ten caendar days after the receipt of the demand described

in such paragraph.

4.  For the purposes of Article 210 of the Convention, regigration of an internationa interest shall,
unless discharged or unless otherwise agreed, remain effective for an indefinite period of time. *

5. Where a subordination has been registered and the obligations of the debtor to the beneficiary

of the subordination have been discharged, the beneficiary shdl procure the discharge of the
registration no later than ten caendar days after written demand by the subordinated party delivered
to or recaived at the beneficiary’ s address stated in the registration.

No longer required as covered in Article 23 of the Convention.
> Could be deleted and left to the Convention (Article 21).
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64.  Notwithstanding Article 287 (1) of the Convention, [there shdl be no liability of the Registrar |
for consequentid loss] * and in respect of any loss aisng from an error or omisson by a
transnationd rail registry, the transnationd registry authority shal assume the ligbility of the Registrar
thereunder. > |

78. [ The amount of the insurance or financid guarantee referred to in Article 28(4) of the
Convention shdl, in respect of each event, not be less than the maximum vaue of an item of rallway
rolling stock as determined by the Supervisory Authority. ] *°

8. [ Nothing in the Convention shdl preclude the Registrar from procuring insurance or a
financid guarantee covering events for which the Regisrar is not liable under Article 28 of the

Convention. | ©

Article XVI
International Registry fee

1. Byway of modification of Article 176 (2)(h) of the Convention, the Registrar shdl, subject to |
the gpprova of the Supervisory Authority, set and may from time to time amend:

@ the fees to be paid on filing of an internationd interest with the International Registry
directly [or through a transnationd registry authority];
(b) the fee schedule to be paid by the users of the Internationa Registry; and

[(c) the anua fees to be pad as compensation for the operation and
adminigration of the Internationa Regidiry and the regidration facilities)

% The Drafting Group proposes the deletion of this paragraph because felt unnecessary due to changesin

the Convention.

¥ This should remain open for discussion although it may be difficult to insure for loss if consequential
lossisincluded; it may be necessary to define or discuss the concept of consequential |oss.

s See footnote 2.

* Wording taken from Article XX (5) of the Aircraft Protocol.

® Wording taken from Article XX(6) of the Aircraft Protocol.



2.  The fee schedule referred to in sub-paragraph () of the preceding paragraph shall be
determined so as to recover the costs of establishing and implementing (amortised over ten years),
operating [and regulaing] the International Registry as wdl as the reasonable costs of the
Supervisory Authority associated with the performance of the functions, exercise of the powers, and
discharge of the duties contemplated by Article 176(2) of the Convention provided that nothing |
herein shal preclude the service provider operating for profit. ** [Except where it is an autonomous
transnationd regidry authority] if filings are made through a transnationa registry authority, such
authority shall collect such fees and shall account to the Registrar therefor]. *

3.  Thefees and amounts referred to in paragraph 1 ef-thisAxticleXA may be amended by the |
Regigrar taking into account changed economic conditions provided that any increase of the fees
and amounts by more than [ten] per cent shall require the gpprova of the Supervisory Authority.
Amounts payable reating to the Supervisory Authority’s costs shdl be amended on the same basis
when required by the Supervisory Authority. Amounts collected relating to the Supervisory
Authority’s cogts shal be remitted by the Registrar to the Supervisory Authority after collection
thereof as agreed between them.

ot If the duties are outsourced, it is unrealistic to stipulate that the service is provided without profit. The

charges will however be monitored by the Supervisory Authority and we leave it open for Contracting States to
decide as a policy issue as to whether the Registrar should be permitted to offer its services at a profit. If the
Registrar isagovernment agency, it isassumed that it will not be operating at a profit.

6 This will not be appropriate if Article X1V applies since in that case the transnational registry authority
will only need to recover its own costs [but quare if the Supervisory Authority’s costs need to be recovered by
them].
o Notethisis at variance with the course taken by the Aircraft Protocol in Article XV thereof.

& This Article has been moved in Chapter 11 asnew Article X bis.
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CHAPTER IV
JURISDICTION

Article XVII+
Waivers of sovereign immunity

1.  Subject to paragraph 2, a waiver of sovereign immunity from juridiction of the courts
specified in Articles 41-42 or Article 43 44 of the Convention or relaing to enforcement of rights
and interests rlating to ralway rolling sock under the Convention shdl be binding and, if the other
conditions to such jurisdiction or enforcement have been sisfied, shdl be effective to confer
jurisdiction and permit enforcement, as the case may be.

2. A wave under the preceding paragraph must be in gn authenticated] written form that
contains a description of the railway rolling stock in the terms as specified in Article +V of this
Protocol. ®

CHAPTER YV
RELATIONSHIP WITH OTHER CONVENTIONS

Article XEXVIII
Relationship with other Conventions

The Convention shdl, for Contracting States which are partiesto it, in the event of any conflict,
take precedence over

@ the Rome Convention on the Law Applicable to Contractua Obligations 1980;

(b) the Brussals Convention on Jurisdiction and the Enforcement of Judgements in Civil
and Commercia Matters 1968 (as amended from time to time);

(© the Lugano Convention on Jurisdiction and the Enforcement of Judgementsin Civil and
Commercial Matters 1988;

(d) the Inter-American Convention on the Law Applicable to Internationd Contracts
1994;

(e the Convention Concerning Internationa Carriage by Rail 1980 as modified by the
Protocol of modification of 3 June 1999; [and}

() the UNIDROIT Conventions on International Factoring and Internationd Financid
Leasing of 1988; [;and

(Q) [ the UNCITRAL Convention on Assgnment of Recelvables in Internationd Trade
2001; and

65

The wording of paragraph 2 departs from that of the Aircraft Protocol.




{g)(h) the Hague Convention on Jurisdiction and the Enforcement of Judgements in Civil and
Commercia Matters 2002]

[aswdll as European Union Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency
proceedings and the European Union Council regulation (EC) No 44/2001 of 22 December 2000
on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercid
Matters,] asthey relate to railway rolling stock, to the extent that convention or regulation is in force
among them and that convention’s or regulation’s terms are inconsstent with the provisons of the
Convention.®

CHAPTER VI
[OTHER] FINAL PROVISIONS

Article XIX *
Adoption-of Protocol

Sgnature, ratification, acceptance, approval or accession

1. This Protocol shall be open for Sgnaturein on by States participating

in the Diplomatic Conference to Adopt a Protocol to the Convention on Internationd Interests in
M obile Equipment on Matters Specific to Rallway Ralling Stock held at from

to . After , this Protocol shall be open to dl States for Sgnature at the
Headquarters of the Internationd Ingtitute for the Unification of Private Law (UNIDROIT) in Rome
until it enters into force in accordance with Article XXII.

2. This Protocol shall be subject to ratification, acceptance or approval by States which have
sgnediit.

3. Any Stae which does not sign this Protocol may accedeto it at any time.

42. Rdification, acceptance, approva or accesson is effected by the depost of a forma
indrument to that effect with the Ddepositary.

5. A State may not become a Party to this Protocol unless it is or becomes adso a Party to the
Convention.

6 Generally subject to review by the UNIDROIT Secretariat. Each convention will be reviewed to ensure
that under their respective terms, Contracting States which are parties or subject thereto may agreeto this Article.
Possible conflicts with EU Regulations should also be reviewed.

o Wording taken from Article XXV of the Aircraft Protocol.
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Article XX
Regional Economic Integration Organisations

1. A Regiond Economic Integration Organisation which is condtituted by sovereign States and
has competence over certain matters governed by this Protocol may similarly sign, accept, approve
or accede to this Protocol. The Regiona Economic Integration Organisation shdl in that case have
the rights and obligations of a Contracting State, to the extent that that Organisation has competence
over matters governed by this Protocol. Where the number of Contracting States is relevant in this
Protocol, the Regiond Economic Integration Organisation shdl not count as a Contracting State in
addition to its Member States which are Contracting States.

2. The Regiona Economic Integration Organisation shdl, at the time of Signature, acceptance,
approva or accession, make a declaration to the Depositary specifying the matters governed by this
Protocol in respect of which competence has been transferred to that Organisation by its Member
Saes. The Regiond Economic Integration Organisation shdl promptly notify the Depositary of any
changes to the digribution of competence, including new trandfers of competence, specified in the
declaration under this paragraph.

3. Any reference to a “Contracting State” or “ Contracting States’ or “ State Party” or “ States
Paties’ in this Protocol applies equally to a Regiona Economic Integration Organisation where the
context so requires.

Article XXI ®
Entry into force

1.  ThisProtocol entersinto force on thefirg day of the month following the expiration of sx-three
months after the date of the deposit of the third instrument of ratification, acceptance, approva or
accession, between the States which have deposited such instruments.

the expiration of three months after the date of the depodt of its instrument of ratification,
acceptance, approval or accession.

% Wording taken from Article 48 of the Convention and Article XXV 1 of the Aircraft Protocol.

® Wording taken from Article XX V111 of the Aircraft Protocol.
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Article XXII ™
Territorial units

1.  If aContracting State has twe-erere-taritorid units in which different sysems of law are |
goplicable in relaion to the matters dedt with in this Protocol, it may, at the time of ratification,
acceptance, gpprova or accession, declare that this Protocol isto extend to dl its territoria units or
only to one or more of them, and may modify sdbstiute its declaration by submitting another |
declaration at any time.

2. Fhese-Any such declarations are to be notified to the Ddepositary and aretedhdl state
expresdy the territorial unitsto which this Protocol extendsapplies.

3.  If aContracting State makesehas not made any declaration under paragraph 1, this
Protocol iste-edenddhdl aoply to dl territoria units of thet Centracting-State.

4.  Where a Contracting State extends this Protocol to one or more of its territorid units,
declarations permitted under this Protocol may be made in respect of each such territorid unit, and
the declarations made in respect of one territorial unit may be different from those made in respect of
another territorid unit.

5.  If by virtue of adeclaration under paragraph 1, this Protocol extends to one or more territoria
units of a Contracting State:

(a) the debtor is considered to be situated in a Contracting State only if it is incorporated
or formed under alaw in force in aterritorid unit to which the Convention and Protocol apply or if it
has its registered office or datutory seat, centre of administration, place of business or habitua
resdencein ateritoria unit to which the Convention and this Protocol apply;

(b) any reference to the location of the object in a Contracting State refers to the location
of the object in aterritoria unit to which the Convention and this Protocol apply; and

(c) any reference to the adminidrative authorities in that Contracting State shal be
congtrued as referring to the adminigtrative authorities having jurisdiction in a territorid unit to which
the Convention and this Protocol apply and any reference to the locd persond property register [or
to the autonomous transnationa registry authority] in that Contracting State shal be construed as
referring to the register applicable to[, or to the autonomous transnationd registry authority having
juridiction in,] the territorid unit or units to which the Convention and this Protocol apply.

Article XXI11
TFermporal-appheationTrangtional Provisions

Notwithstanding Article 60 of the Convention, [ten] years after the date this Protocol is
in force between certain States in accordance with Article XXI1 (1), this Protocol will apply to pre-
exiging rights or interests arisng under an agreement made a a time when the debtor was Stuated in
a Contracting State in accordance with Article 60 (2)(b).

0 Wording taken from Article XXIX of the Aircraft Protocol.
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Article XXIV ™
Declarations-and-Rreservations and declarations

1.  No reservations may be made to this Protocol but declarations authorised by Articles XXIl,

XXV, XXVI and XXVII may be made in accordance with these provisons.

2. Any declaration or subsequent declaration or any withdrawa of a declaration made under this
Protocol shdl be natified in writing to the Depositary.

Article XXV
Declarations modifying the ConventionPreteest or certain provisions thereof

1. Notwithstanding the provisons of Article 54 of the Convention, no declarations shal be
permitted under this Protocol in relation to Articles 8, 13 and 55. Dedarations made under the
Convention, including those made under Articles 39, 40, 50, 52, 53, 54, 57, 58 and 60, shal be
deemed to have aso been made under this Protocol unless stated otherwise.

2. {b} A Contracting State may, at the time of rtification, acceptance, approval of, or accession to
this Protocol, may declare that it will impose other conditions on the gpplication of Articles VI and
VIl teb¢-as gecified inits declaration. £

naqqelwn relatlon to ralway rolling stock atransa:tlon of atypeliged in Article 2(2)(a) to (c) of the

Convention where the relevant object -ssHong-ast-is only cgpable, in its norma course of use, of
being operated on a single railway system within that Contracting State because of track gauge_or;

other elements of the design of such rallway rolling stock—ertack-ef-connection-to-other—ralway

" Wording taken from Article XX XI1 of the Aircraft Protocol.

& The paragraph is to be reviewed to consider whether the provisions are necessary for each Article
referred to and, if so, wording will need to be reviewed to ensure that “conditions” do not create a mechanism for
Contracting States effectively to opt out of the Articles concerned but merely assist with implementation of the
Articlesinto local law.
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sysams.”™
Article XXVI ™
Subsequent declarations

1. A Centraeting-State Party may make a subsequent declaration,_other than a declaration made
in accordance with Article XXV under Article 60 of the Convention, a any time after the date on

WhICh this the-Protocol has entered into force for it, by notlfyl nq the Depostary to that effectenter—s

2. Any such subsequent declaration shall take effect on the first day of the month following the
expl ration of {sx} months after the date of recelpt of the notlflcatl on by the Depositarydepesit-of-the

stary. Where a longer period for that
declaratlon to take a‘fect |sspe(:|f|ed in themstpumeqt—mwmeh—saeheeeleraren%madenonflcalon it
shdll take effect upon the expiraion of such longer period after receipt of the notification by the
Denositan o )

3. Notwithstanding the previous paragraphs, this Protocol shal continue to gpply, as if no such
subsequent declarations had been made, in respect of dl rights and interests arising prior to the
effective date of that-any such subsequent declaration.

[4. Decdaraions made pursuant to Articles 38-39 and 40 of the Convention shdl be subject to this
ArtideXo0] ™

Article XXVII
Withdrawal of declarations and-reservations

& Due to the changes made in Cape Town, the definition of “internal transaction” is now restrictive and is

dependent on alocal asset registration system (which does not exist for the rail sector). However, the RWG notes
that some States may wish to exclude certain types of “domestic transactions’. It would discourage this but if this
exclusion is required, it suggests it should be by reference to the object and not its mission. So a standard
locomotive which happens to be operating in a closed domestic loop but which could be moved into an open
network could not be excluded but trams and underground trains which are not able to operate outside of a
domestic system potentially could be excluded by declaration subject to the general provisions of Article 50(2).
Note also that a radical approach to solving the problem in Article X1V above, would be to modify the “internal
transaction” definition in the Convention to include debtor related registries, thereby giving the North American
statesto possibility of making an Article 50(1) declaration in this context.

“ Wording, except paragraph 4, taken from Article XXXII1 of the Aircraft Protocol.

& Needed?

" Wording taken from Article XXXI1V of the Aircraft Protocal.
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1. Any Sate Paty having made a declaration under this Protocol, other than a declaration made
in accordance with Article XXV under Article 60 of the Convention, may withdraw it at any time by
notifying the Depositary. Such withdrawd is to take effect on the firs day of the month following the
expiration of sx months after the date of receipt of the notification by the Depositary.

2.  Notwithstanding the previous paragraphs, this Protocol shdl continue to apply, as if no such
withdrawa had been made, in respect of dl rights and interests arising prior to the effective date of
any such withdrawal.

Article XXVIII 7
Denunciations

1. State Paty may denounce thls Protocol by notlflcatlon in wr|t| ng to the Depostary Ihs

2. Any such denunciation shdl take effect on the first day of the month following the expiration of
[twelve} months after the date of depesl—recel pt of the notlflcatlon bv the Depostary mstrumeqt-gf

3. Notwithstanding the previous paragraphs, this Protocol shal continue to gpply, as if no such
denunciation had been made, in respect of al rights and interests arising prior to the effective date of
that-any such denunciation., |

" Wording taken from Article XXXV of the Aircraft Protocol.
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Article XXIX ™
Review Conferences, amendments and related matters

1. TheDepostary, in consultation with the Supervisory Authority, shdl prepare reports yearly, or
a such other time as the circumstances may require, for the States Parties as to the manner in which
the internationd regime egtablished in the Convention as amended by the Protocol has operated in
practice. In preparing such reports, the Depoditary shdl take into account the reports of the
Supervisory Authority concerning the functioning of the internationa registration system.

2. At therequest of not less than twenty-five per cent of the States Parties, Review Conferences
of the States Parties shdl be convened from time to time by the Depositary, in consultation with the
Supervisory Authority, to consider:

(a the practical operation of the Convention as amended by this Protocol and its
effectivenessin facilitating the asset-based financing and leasing of the objects covered by its terms;

(b)  the judicid interpretation given to, and the application made of the terms of this
Protocol and the regulations;

(c) the functioning of the internationa regidration system, the performance of the Registrar
and its oversght by the Supervisory Authority, taking into account the reports of the Supervisory

Authority; and

(d)  whether any modifications to this Protocol or the arangements relaing to the
Internationa Registry are desirable.

3.  Any amendment to this Protocol shdl be approved by at least a two-thirds mgority of States
Parties participating in the Conference referred to in the preceding paragraph and shall then enter into
force in respect of States which have ratified, accepted or approved such amendment when it has
been ratified, accepted or approved by three States in accordance with the provisons of Artice XXI
relaing to its entry into force.

® Wording taken from Article XXXV of the Aircraft Protocol.




Article XXX 7
Depositary arrangementsand its functions

1. Instruments of ratification, acceptance, approva or accesson shal be deposited with the
Internationa |ngtitute for the Unification of Private Law (UNIDROIT), which is hereby designated the

2. The Depositary shdl: Ihe{SapqusggLAuthenM—[UHekekt]—shaﬂ-

(@ inform dl Contracting States whi
of:

() each new dgnature or depost of an instrument of ratification, acceptance,
gpproval or accession, together with the date thereof;

(iiv) _the date of entry into force of this Protocol;

(i) each declaration made in accordance with this Protocol, together with the date
thereof;

(ivit) thewithdrawd or amendment of any declaration,_together with the date thereof;
ad

W) thed . : - and
(v) the natification of any depest-of-an-Hstrument-ef—denunciation of this Protocol

together with the date thereof ef-Hs-depesit-and the date on which it takes effect;
(b) trmsrnlt certified true coples of this Protocol to al sgnaGIO,LContractl ng Stat&srte—eﬂ

(c) provide the Supervisory Authority and the Regisrar with a copy of each
insrument of ratification, acceptance, approval or accesson, together with the date of depost
thereof, of each declaration or withdrawa or amendment of a declaration and of each natification of
denunciation, together with the date of natification thereof, so that the information contained therein is
eadly and fully avaladle; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned pPlenipotentiaries, having been beirg duly authorised,
have sgned this Protocal.

" Wording taken from Article XXXVII of the Aircraft Protocol.




APPENDIX 11

TEXT OF THE DRAFT PROTOCOL TO THE CONVENTION ON INTERNATIONAL
INTERESTSIN MOBILE EQUIPMENT ON MATTERS SPECIFIC TO RAILWAY

ROLLING STOCK

(as established by a Drafting Group of the Joint UNIDROIT/OTIF Committee of governmental
experts which met in Rome from 4 to 6 February 2002, on the basis of a draft submitted by Mr H.
Rosen, expert consultant on internationd rail finance matters to UNIDROIT and co-ordinator of the
Rail Working Group, reflecting discussons of the Committee of governmenta expertsin Berne,
15/16 March 2001 and changes needed after the adoption of the Convention on International

Interests in Mobile Equipment on 16™ November 2001 in Cape Town)

PREAMBLE

CHAPTER| GENERAL PROVISIONS

Articlel Defined terms

Articlell Application of Convention as regards railway rolling stock
Articlelll Derogation

Article IV Representative capacities

ArticleV Description of railway rolling stock

Article VI Choice of Law

CHAPTERII DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS
Article VII Modification of default remedies provisons

[Artice Vllbis Public service rolling stock]

Article VIII Modification of provisdons regarding relief pending fina determination
Artide X Remedies on insolvency

Article X Insolvency assstance

Article X bis M odification of assgnment provisons

Artice X ter Debtor provisons

CHAPTER 11 RAILWAY ROLLING STOCK REGISTRY PROVISIONS
Article X1 The Supervisory Authority and the Registrar

Article XII Firs Regulations

Article XIII Accessto Registry

[Artide X1V Autonomous Transnationa Regidtries]

Artide XV Additiond modificationsto Regidtry provisons
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DRAFT PROTOCOL TO THE CONVENTION ON INTERNATIONAL
INTERESTSIN MOBILE EQUIPMENT ON MATTERS SPECIFICTO
RAILWAY ROLLING STOCK

(as established by a Drafting Group of the Joint UNIDROIT/OTIF Committee of governmental
experts which met in Rome from 4 to 6 February 2002, on the basis of a draft submitted by Mr H.
Rosen, expert consultant on internationa rail finance matters to UNIDROIT and co-ordinator of the
Rail Working Group, reflecting discussons of the Committee of governmenta expertsin Berne,
15/16 March 2001 and changes needed after the adoption of the Convention on International
Interests in Mobile Equipment on 16™ November 2001 in Cape Town)

THE STATESPARTIES TO THIS PROTOCOL

CONSIDERING it necessary to implement the Convention on Internationa Interests in Mobile
Equipment (hereinafter referred to as the Convention) as it rdates to ralway ralling stock, in the
light of the purposes set out in the preamble to the Convention,

MINDFUL of the need to adapt the Convention to meet the particular requirements of ralway
rolling stock and their finance,

HAVE AGREED upon the following provisons rdating to railway rolling stock:

CHAPTERII

GENERAL PROVISIONS

Article|
Defined terms

1. In this Protocol, except where the context otherwise requires, terms used in it have the
meanings set out in the Convention.

2. InthisProtocol the following terms are employed with the meanings set out below:*

(@ [“autonomous transnationd registry authority” means a transnationd registry authority
which has been designated as an autonomous transnationd registry authority pursuant to Article X1V
herein];

! It isto be expected that the official commentary to Article 7(b) of the Convention will make clear that the

“power to dispose” includes the power to permit the use of any object. It is open whether a definition or similar
provision should be added in this Protocol to confirm this position.



[(b) “insolvency-related event” in relation to a debtor means.
()  the commencement of the insolvency proceedings, or

(i) the declared intention to suspend or actua suspension of payments by the
debtor where the creditor’s right to ingtitute insolvency proceedings againg the
debtor or to exercise remedies under the Convention is prevented or suspended
by law or State action; | °

(©) [ “locd persond property register” means a registry in a Contracting Stete,
whether nationd or local in ajurisdiction forming part of a gate, in which an interest in railway rolling
stock governed by the Convention may be registered; ] *

(d) [ “primary insolvency jurisdiction” means the Contracting State in which the centre of
the debtor's main interests is Situated, which for this purpose shal be deemed to be the place of the
debtor’s statutory seat or, if there is none, the place where the debtor is incorporated or formed,
unless proved otherwisg; | °

(e [ “public service authority” means a department of a Contracting State or an authority
or agency or other body designated by it,° appointed under statute or acting under public law to
oversee the public interest in respect of public service rolling stock;

() “public service ralling stock” means ralway rolling stock habitudly used for
trangporting the public on scheduled services or otherwise utilised by a Contracting State directly
(and not provided, other than incidentaly, to be used by third parties) in each case together with
locomotives and ancillary railway rolling stock habitualy used to provide traction therefor; |

(0) [“ralway vehicdle ” means a vehicle movegble on or confined to movement on or
directly above a fixed railway track or guideway, or fixed superstructures or racks instaled or
designed to be ingdled on such vehicles, including dl traction systems, engines, brakes, axles,
bogies, and pantographs, and in each case including accessories and other components, equipment
and parts ingtalled or incorporated therein or attached thereto; ®

(h “ralway rolling stock” means railway vehicles and al operating and technicd data
manuas, notebooks and other records identifiable in relation to a specific railway vehicle]]

2 The use and wording of this definition is dependent on the policy decision (Article X1V) as to what

special provisions, if any, should be taken for regional registration systems within a continent.
3 Wording of sub-paragraph (b) taken from Article 1(2)(m) of the Aircraft Protocol.

¢ See footnote 2.
° Added wording taken from Article 1(2)(n) of the Aircraft Protocol. See aso Article 1X(1) of the Rail
Protocol.

° It would seem inappropriate to grant this intervention right to agencies of States which are not

Contracting States.

! The definitions (e) and (f) have been submitted in Rome by the Rail Working Group but the Drafting
Group has not addressed their drafting. It is waiting for the Joint Committee of governmental experts to have the
opportunity to discuss and decide the issue.

8 Consider ade minimisweight or value criterion.



() [ “transnationd regigry authority” ° means the authority, or authorities acting
collectively, maintaining a locad persond property register (or a number of such registers acting
collectively) designated pursuant to Article 18(5) of the Convention and as provided for in Article[s]
X1 (2) [and XIV] herein;] *°

() [ “transnationd ral network” ** means a geographica area out of which it is not
possible for any railway rolling stock to move on, or directly above, rails; ] *

(k)  “uniqueidentification criterid’ means any of the following namdly:
()  themanufacturer's serid number or works number and the manufacturer’s model
designation;
@) [ a description of rallway rolling stock that includes reporting marks, road
numbers or Smilar identification conforming to the description of ralway rolling
stock in the transnationd rail network in which the rdevant raillway rolling sock is

located, approved or accepted by atransnationd registry authority as sufficient to
endble railway rolling stock to be uniquely identified; ] ** or

(i) such other unique identification criteria as the Supervisory Authority may
prescribe or gpprove from time to time in regulations.

Articlell
Application of Convention as regards railway rolling stock

1.  The Convention shdl apply in relation to railway rolling stock as provided by the terms of this
Protocol.

2. The Convention and this Protocol shdl be known as the Convention on Internationa Interests
in Mobile Equipment as applied to railway rolling stock.
Articlelll

Derogation

In their relaions with each other, the parties may by agreement in writing, derogete from or
vary any of the provisons of this Protocol except Articles[IV and VI —VIII]. *

° Alternative suggestion: “continental registry authority”.

10 See footnote 2.
n Alternative suggestion: “continental rail network” .
. See footnote 2.
1 See footnote 2.

“ This Article needs further consideration in order to decide which provisions should be mandatory and

where derogations should be allowed.



Article IV
Representative capacities

A person entering into an agreement in an agency, trust or other representative capacity may
effect aregidration in its own name. *

ArticleV
Description of railway rolling stock

1. A desription of railway rolling stock that includes the unique identification criteriais necessary
and sufficient to identify the object for purposes of Article 7 () of the Convention.

2. Any change to the description referred to in the preceding paragraph shdl be notified by
debtor [or creditor] to the Registrar on or before such change takes place but any claim of a creditor
in relaion to rallway rolling stock where its description has been changed, shdl be subject to any
prior right registered in favour of a creditor in relation to the previous description or descriptions. In
the event that railway rolling stock moves out of a transnationd rall network *°, such relocation shdl
be notified by debtor [or creditor] to the Registrar immediately after such change takes place,
specifying the unique identification criteria gppropriate to the new location. *

3. Any refurbishment or dteration of raillway rolling sock shal not affect the rights of creditors. *®

Article VI
Choice of law

1. The partiesto an agreement or arelated guarantee contract or subordination agreement may,
a any time, agree on the law which is to govern their contractud rights and obligations, wholly or in
part. *

2. Unless otherwise agreed, the reference in the preceding paragraph to the law chosen by the
partiesis to the domestic rules of law of the designated State or, where that State comprises severa
territoria units, to the domegtic law of the designated territorid unit.

* The Committee of governmental experts wished to reconsider the issue. The Drafting Group considered

that this Article should be moved to Chapter I11. |
10 See footnote 2.

v If this paragraph is necessary, should there be a duty with no sanction? An open issue is whether a
creditor loses priority if notified of the change (actual or constructive knowledge would no be sufficient) and fails
to register within a given period. If the registry provides a genealogy for an asset, the second creditor should be
ableto verify its position.

18 If this paragraph is necessary, it should be placed in a specific Article.

The second sentence has not been considered to be necessary following the standard in private
international conventions. It is self evident that internationally mandatory rules of the forum will be applicable.

19



CHAPTER 11
DEFAULT REMEDIES, PRIORITIESAND ASSIGNMENTS

Article V1I
Modification of default remedies provisions

1.  Inaddition to the remedies specified in Chapter I11 of the Convention, the creditor may obtain
an order from the court in the jurisdiction in which the raillway rolling stock is physicaly located,
directing immediate delivery of the railway rolling sock to a location within or outsde of such
jurisdiction where theregfter the creditor can move the rallway rolling stock without the need of
traction to be provided by the defaulting debtor or any party related to or acting in concert withit.

2. The creditor shdl not exercise the remedies pecified in the preceding paragraph without the
prior consent in writing of the holder of any registered interest ranking in priority to that of the
creditor.

3. [ Article 8(3) of the Convention shdl not gpply to railway rolling stock. Any remedy given by
the Convention in relation to railway rolling stock shal be exercised in a commercidly reasonable
manner. A remedy shdl be deemed to be exercised in a commercidly reasonable manner whereit is
exercised in conformity with a provison of the agreement except where such aprovison is manifestly
unreasonable. | #

4. [ A chargee giving fourteen or more cdendar days prior written notice of a proposed sde or
lease to interested persons shdl be deemed to satisfy the requirement of providing “reasonable prior
notice’ specified in Article 8(4) of the Convention. The foregoing shdl not prevent a chargee and a
chargor from agreeing to alonger period of prior notice. |

[ Article VIlbis
Public servicerolling stock

1. A creditor shdl not exercise in relation to public service rolling sock any of the remedies
specified in Chapter 111 of the Convention (as modified by this Protocol) or Article IX of this
Protocol unlessit has.

@ natified the rdevant public service authority in writing, giving it not less than saven
calendar days to respond or otherwise act; and

(b) received the prior consent of the court, which consent shal be denied if it recaives a
public service gpplication within seven calendar days of the said natification and makes the directions
requested therein (which it shadl make unless they ae manifedly unreasonable, unlawful or
impracticd).

2 Wording taken from Article 1X(3) of the Aircraft Protocol.
2 Wording taken from Article I X (4) of the Aircraft Protocol with adjustments.
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2. The public service gpplication shal be an application by a public service authority in the
Contracting State in which the public service rolling stock concerned regularly operates, shal be
made to acourt in that State and shdll include;

(@  acetificae that the railway rolling stock, the subject matter of an application, quaifies
as public service rolling stock;

(b) alegdly enforcesble undertaking from the public service authority to compensate the
creditor, within areasonable period of time, for amounts

() outstanding at the date of the application from the debtor and

(i) due in the future from the debtor to the creditor from the date of the
goplication in each case assuming no default but including usud (but not default)
interest at not less than the rate stated or implicit in the agreement; and

(¢ aproposd for directions for further dedling with such public service rolling stock.] #

Article VIII
Modification of provisionsregarding relief pending final determination

1. Rdief under Article 13(1) of the Convention shdl not be dependent upon the agreement of the
debtor.

2.  Rdief under Article 13(2)(a) of the Convention may specificaly include directions as to norma
mai ntenance and other necessary repair or modification of the object.

[ Alternative A

3.  Forthe purposes of Article 13(1) of the Convention, “speedy” in the context of obtaining relief
means within such number of [working] [calendar] days from the date of filing of the gpplication for
relief asis specified in a declaration made by the Contracting State in which the application is made.

23

Alternative B

3. Forthe purposes of Article 13(1) of the Convention, “speedy” in the context of obtaining relief
means within sixty [working] [calendar] days from the date of filing of the application for relief. ] *

2 This Article has been submitted in Rome by the Rail Working Group but the Drafting Group has not

addressed its drafting. It is waiting for the Joint Committee of governmental experts to have the opportunity to
discuss and decide the issue.

= Wording taken from Article X(2) of the Aircraft Protocol.

24 Alternative solution proposed by the Rail Working Group.



4. [ Artide 13(1) of the Convention applies with the following being added immediately after
sub-paragraph (d):

“(e) if a any time the debtor and the creditor specificaly agree, sde of the object and
goplication of proceeds therefrom”,

and Article 43(2) applies with the insertion after the words “Article 13(1)(d)” of the words“and (e)”.
]25

[5. Ownership or any other interest of the debtor passing on a sale under the preceding paragraph
is free from any other interest over which the creditor’s internationd interest has priority under the
provisons of Article 29 of the Convention.

6] . [Subject to Article 30(3)(b) of the Convention,] # [J][j]udicid relief under Article 13(1) of the
Convention may be granted in a Contracting State notwithstanding the commencement of insolvency
proceedings in another [Contracting] State unless its gpplication would contravene an internationa
ingrument binding on the first mentioned Contracting State.

Article IX
Remedies on insolvency

[1. This Article gpplies only in a Contracting State which is the State of the primary insolvency
juridiction.] %

2. Within a period not exceeding sixty days * from the date of the insolvency-relaied event
[occurring in the primary insolvency jurisdiction] * (the “cure period”), the debtor or the insolvency
adminigretor, shdl:

(@ cure dl defaults other than a default condtituted by the opening of insolvency
proceedings and agree to perform al future obligations, under the agreement and related transaction
documents; or

(b) give the creditor the opportunity to take possession of the railway rolling stock in
accordance with the applicable law. *

3. 32

» Wording taken from Article X (3) of the Aircraft Protocol with adjustments.

% Wording taken from Article X (4) of the Aircraft Protocol.

z This policy issue should be considered by the Joint Committee of governmental experts.

The adoption of this paragraph should be considered.

The official commentary should stressthat this period of sixty days cannot be modified by the applicable

28
29

law.
% The wording in brackets has been proposed after the meeting by the Rail Working Group.

Changes to Article 1X(1)(a) and (b) have been done to align the provisions with Article X1(2)(a) and (b)
of Alternative B in the Aircraft Protocol.

& The Rail Working Group will provide a proposal to be incorporated in this Article which will give the
debtor or the insolvency administrator the ability to apply to the court for an order permitting the debtor or the

31
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4.  Unlessand until the creditor is given the opportunity to take possession under paragraph 2:

(@ the insolvency adminigtrator or the debtor, as applicable, shdl preserve the
rallway rolling sock and maintain it and its value in accordance with the agreement; and

(b) the creditor shal be entitled to gpply for any other forms of interim rdief available
under the applicable law.

5. Sub-paragraph (a) of the preceding paragraph shal not preclude the use of the railway ralling
stock under arrangements designed to preserve and maintain it and its vaue.

6. Theinsolvency administrator or the debtor, as gpplicable, may retain possession of the railway
rolling stock where, during the cure period, it has cured al defaults other than a default congtituted by
the opening of insolvency proceedings and has agreed to perform dl future obligations under the
agreement. A second cure period shal not apply in respect of a default in the performance of such
future obligations.

7.  No exercise of remedies permitted by the Convention may be prevented or delayed after the
cure period. *

8.  No obligations of the debtor under the agreement and related transactions may be modified in
the insolvency proceedings without the consent of the creditor. *

9.  Nothing in the preceding paragraph ddl be congrued to affect the authority, if any, of the
insolvency administrator under the applicable law to terminate the agreement.

10. Norightsor interests, except for non-consensud rights or interests of a category covered by a
declaration pursuant to Article 39(1) of the Convention, shdl have priority in the insolvency
proceedings over registered interests. *

11. Nothing in this Article shal operate to modify Article 30(3) of the Convention to which this
Article shall be subject.

12. Artide VII of this Protocol and Article 8 of the Convention as modified by Article VI of this
Protocol shdl gpply to the exercise of any remedies under this Article.

Article X
Insolvency assistance

insolvency administrator to retain possession on terms which continue to protect the interests of the creditor. In
thelight of such aprovision, it might be necessary to reconsider paragraphs 7 and 8 of this Article.

® Has to be conformed to paragraph 3 of this Article.

Has to be conformed to paragraph 3 of this Article.

® Wording taken from Alternative A of Article XI(12) of the Aircraft Protocol.

34



The courts of a Contracting State in which railway rolling stock is Stuated shall, in accordance
with the law of the Contracting State, co-operate to the maximum extent possible with foreign courts
and foreign insolvency adminigtratorsin carrying out the provisons of Article IX.

Artide X bis®
Modification of assignment provisions

1. [Article 33(1) of the Convention applies asif the following were added immediately after sub-
paragraph (b):
“and (c)  the debtor has not been given prior natice in writing of an assgnment in favour of
another person” ] .
[ Artide X ter *®

Debtor provisions

1.  Intheabsence of adefault within the meaning of Article 11 of the Convention, the debtor shdll
be entitled to the quiet possession and use of the object in accordance with the agreement as againgt:

@ its creditor and the holder of any interest from which the debtor takes free pursuant to
Article 29(4)(b) of the Convention unless and to the extent that the debtor has otherwise agreed; and

(b)  the holder of any interest to which the debtor’s right or interest is subject pursuant to
Artide 29(4)(a) of the Convention, but only to the extent, if any, that such holder has agreed.

2. 39

3. Nothing in the Convention or this Protocol affects the liability of a creditor for any breach of
the agreement under the applicable law in so far as that agreement relatesto railway rolling stock. |

CHAPTER 111
RAILWAY ROLLING STOCK REGISTRY PROVISIONS

Article XI
The Supervisory Authority and the Registrar

% This Article has been moved from Chapter 111.

Notethisis at variance with the course taken by the Aircraft Protocol in Article XV thereof.

Wording of paragraphs (1) and (3) taken from Article XV of the Aircraft Protocol.

The Rail Working Group will propose a provision protecting the quiet possession of a short-term lessee
and the priority of a short-term lessor. In case of adoption of such a provision, the Joint Committee of
governmental expertswill determine where it should go in the Protocol.

37
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1. The Supervisory Authority shdl be [the Intergovernmentd Organisation for Internationa
Carriage by Rail or such successor organisation or other body as it may appoint].

[2.  The Supervisory Authority and its officers and employees shdl enjoy such immunity from
legd and administrative process as is provided under the rules gpplicable to them as an internationa
entity or otherwise, but in any event shdl enjoy functiond immunity from legd or adminigretive
process. | ©

[3.  The Supervisory Authority may establish a commisson of experts, from among persons
nominated by Signatory and Contracting States and having the necessary qudifications and
experience, and entrugt it with the task of assisting the Supervisory Authority in the discharge of its
functions. ] #

4.  The gppointment of the fird Regisrar by the Supervisory Authority shdl be subject to
regulations made by the Supervisory Authority from time to time [and to an operations agreement
entered into with the Supervisory Authority setting out the basis on which the registry should
function.]”

5. Thefirg Registrar shal be appointed for a period not exceeding ten years. Theregfter, the
Registrar shall be gppointed or re-appointed for successive periods not exceeding ten years.

6.  Notwithstanding the foregoing, the Supervisory Authority shdl:
@ as soon asis reasonably possible, gppoint a replacement Regidtrar in the event that the
Registrar
() dhdl resgn;
@i shall become insolvent or generally be unable to pay its debts;
(iii) shdl be dissolved; and

(b) be entitled to gppoint a replacement Regidtrar in the event that the Regidtrar does not
[materidly] comply with its obligations herein, [ under the operations agreement or] *© under
regulations set out by the Supervisory Authority. *

7.  The Regigrar shdl be entitled to contract out its duties to a third party “service provider”
subject to the identity of the service provider [and to the conditions under which the service provider
carries out duties on behdf of the Registrar] being accepted by the Supervisory Authority by a
declaration in writing prior to such contracting out. Contracting out of its duties shdl not rdieve the
Regidrar of its obligations hereunder or under the regulations but the service provider shdl become

“0 This paragraph is necessitated by a change in the draft Convention and the current wording is drawn on

the Aircraft Protocol (Article XVI1(3)) up to “otherwise”.

“ Wording taken from the Aircraft Protocol (Article XV11(4)).

“ Although an operations agreement will be required, this could possibly be left to the Supervisory
Authority to stipulate and would not require specific mention in the Protocol.

® See footnote 42.

“ Compare with Art 17 (2) (b) of the Convention.
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an additiona party to the operations agreement entered into between the Supervisory Authority and
the Regidrar. ©

Article XII
First Regulations

The firg regulations shal be made by the Supervisory Authority no later than [three months]
prior to the entry into force of this Protocol and shall be made so as to take effect upon the entry into
force of this Protocol. * Prior to issuing regulations, the Supervisory Authority shal publish draft
regulations in good time for review and comment and theresfter consult with representatives of
manufacturers, operators and financiers thereon.

Article XII1 #
Access to Registry

1.  The centralised functions of the International Regisiry shall be operated and administered by
the Registrar on a twenty-four hour basis.

2.  All Statesin the area covered by a transnationa rail network “, provided that they act jointly
and are dl Contracting States, may designate one or more (acting jointly) local persona property
registers as a transnationd registry authority for the entire rdlevant transnationd rail network subject
to the terms of this Protocol. Any designation, to be effective, shdl be subject to written notice, given
to the Supervisory Authority by the rdevant Contracting States advising it thereof; and [unless a
designdtion is made pursuant to Article XIV,] a written undertaking, given to the Supervisory
Authority from the transnationd registry authority, agreeing to comply with the obligations of a
transnationd registry authority as set out herein. The registration facilities provided by a transnationd
registry authority shal be operated and administered during working hours in its territory.

3. [Except where it has been desgnated as an autonomous transnationd registry authority
pursuant to Article X1V below,] any transnationd registry authority designated pursuant to this

paragraph 2 shall

@ be the exclusive access (for the purposes of registration of an internationa interest) to
the International Regidtry in relation to the transnationd rail network covered by it; and

(b)  ensurethat regigration through it shall autometicaly result in delivery of informetion to
the Internationd Regidtry as the Regigtrar shdl reasonably require. If it comprises more than one
regigtry fadlity, the transnationd registry authority shdl provide equa access and full co-ordination
between the respective facilities but, subject to paragraph 5 below, shall otherwise conduct its affairs

“® The functional immunity of the Registrar has been deleted in the Convention and not provided for in the

Aircraft Protocol. It remains formally open as to whether the Protocol should ascribe any functional immunity to
either the Registrar or the service provider.

“° The new text has been added to be consistent with the Aircraft Protocol.

Not yet considered.

*® See footnote 2.
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and shdl be free to st such requirements as to form and nature of filings made through it as it
considers appropriate. *

4.  Forthe purposes of Article V (2), natification shal [aso] be given to any relevant transnationd
registry authority which is effectively desgnated hereunder where the railway rolling stock is located
in the transnationd rail network. *

5. The Supervisory Authority shdl by regulaions accept the unique identification criteria
proposed by the transnationd registry authority [where they comply with the rules of a uniform and
unique system of identification of raillway rolling stock in the rlevant transnationd rail network, apply
exclusvey within such network and are sufficient to comply with the basic informationa requirements
of the Regigrar in operating the Internationa Registry].™

[Article XIV *
Autonomous Transnational Registries®

1.  Notwithganding Article XIlI, al states in the area covered by a transnationd rail network,
provided that they act jointly and are dl Contracting States, may declare that a designated
transnationd registry authority shal be autonomous from the International Registry and accordingly
shal not be subject to the jurisdiction, rules and regulaions of the Supervisory Authority or the
Regigrar provided that such declaraion is included in the written notice required under Article
XI1(2).

2. Intheevent atransnaiond registry authority is designated pursuant to paragraph 1 above, the
undertaking to the Supervisory Authority set out in Article X111 paragraph 2 shdl not be required and

9 See footnote 2.

% See footnote 2.

3 The Rail Working Group suggests that if Article X1V is accepted, the words in square brackets should be
removed. But thisis not an automatic corollary and this modification would effectively not just grant autonomy to
a transnational registry in operational issues but also remove the oversight obligation of the Supervisory
Authority. See also footnote 2.

% Not yet considered.

This Article X1V is proposed by the North American members of the RWG and relates to an aternative
approach in relation to the operation of the protocol in practice. The RWG's starting point has been to create a
system which permits all locally created security interests to be registered in one centralised international registry,
using any local industry specific registry as a portal into the International Registry. The Aviation Working
Group has adopted this approach in relation to Aircraft Equipment although it should be noted that aircraft can
move virtually anywhere whereas rolling stock is unlikely to move outside of a transnational rail network.
However Article XIV contemplates creating an autonomous local registry system when and where it exists in
relation to a closed area transnational rail network) and merely to provide a[n internet] link between the
International Registry and such registry system operated by the relevant transnational registry authority,
effectively delegating the registration function to such authority and making the International Registry a portal
into the local registry operated by the transnational registry authority. This has the consequence of effectively
permitting the local existing rail registration procedures to remain in place undisturbed provided that they are
accepted by all states within the network concerned but with the result of possibly losing the unified approach
and also control of the application of the Protocol’ s provisions by the Supervisory Authority.

53



in respect of railway rolling stock located in the transnationd rail network relating thereto, registration
of an internationd interest shal only be at such authority.

3. At the request of the Supervisory Authority, regidration information a an autonomous
transnationd regigtry authority may be obtained by the Internationa Regidtry. In such ingtance, the
Supervisory Authority shdl have the obligation of ensuring that such regidration information a an
autonomous transnationd registry authority shal be received by and be avalable for search a the
International Regidtry ether directly or through an internet or other smilar eectronic link. Said
obligation shall include, but not be limited to, ensuring that, if and where appropriate, the Registrar
edablish and fund dl systems necessary to tranamit regidration information by the autonomous
transnationd regigtry authority and to recelve, a the Internationad Regidtry, regidtration information
trangmitted from such an autonomous transnationa registry authority in the form required by the
Regisgtrar. The autonomous transnationa registry authority shall be required to finance its operation
[as required by this Protocol] but shal not be required to incur any investment or operating costs or
expenses relating to the transmission of regidration information to the International Registry |

Article XV
Additional modifications to Registry provisions

1. Inthe event that railway rolling stock has different unique identification criteria depending on
which transnationd rail network it is located in, the Registrar [shall] [may], at its expense, maintain a
lexicon showing the equivaent descriptions, which shal be open to ingpection.

2. For the purposes of Article 19(6) of the Convention, the search criteria at the International
Regigtry shdl be established by the Supervisory Authority.

3.  For the purposes of Article 25 (2) of the Convention, and in the circumstances there
described, the holder of a registered prospective international interest or a registered prospective
assignment of an internationd interest shdl take such steps as are within its power to procure the
discharge of the registration no later than ten caendar days after the receipt of the demand described

in such paragraph.

4.  For the purposes of Article 21 of the Convention, registration of an internationa interest shdll,
unless discharged or unless otherwise agreed, remain effective for an indefinite period of time. *

5. Where a subordination has been registered and the obligations of the debtor to the beneficiary
of the subordination have been discharged, the beneficiary shdl procure the discharge of the
registration no later than ten calendar days after written demand by the subordinated party delivered
to or received at the beneficiary’ s address stated in the registration.

4 Could be deleted and left to the Convention (Article 21).



6.  Notwithgtanding Article 28 (1) of the Convention, [there shdl be no ligbility of the Regigtrar
for consequentid loss] * and in respect of any loss aidng from an error or omisson by a
transnaiond rall regidry, the transnationd regidry authority shal assume the ligbility of the Registrar
thereunder. *

7. [ The amount of the insurance or financid guarantee referred to in Article 28(4) of the
Convention shdl, in repect of each event, not be less than the maximum vaue of an item of railway
rolling stock as determined by the Supervisory Authority. | *

8. [ Nothing in the Convention shdl preclude the Regidrar from procuring insurance or a
financia guarantee covering events for which the Regidrar is not lisble under Article 28 of the
Convention. ] *

Article XVI
International Registry fee

1. By way of modification of Article 17 (2)(h) of the Convention, the Regigtrar shall, subject to
the gpprova of the Supervisory Authority, set and may from time to time amend:

@ the fees to be pad on filing of an internationd interest with the International Registry
directly [or through atransnationd registry authority];

(b) the fee schedule to be paid by the users of the Internationa Registry; and

[(© the annua fees to be paid as compensation for the operation and
adminigtration of the Internationa Regigiry and the regidration facilities)

2. The fee schedule referred to in sub-paragraph (8) of the preceding paragraph shall be
determined so as to recover the costs of establishing and implementing (amortised over ten years),
operating [and regulaing] the International Registry as wdl as the reasonable cogts of the
Supervisory Authority associated with the performance of the functions, exercise of the powers, and
discharge of the duties contemplated by Article 17(2) of the Convention provided that nothing herein
shal preclude the service provider operating for profit. > [Except where it is an autonomous

» This should remain open for discussion although it may be difficult to insure for loss if consequential

lossisincluded; it may be necessary to define or discuss the concept of consequential 10ss.

% See footnote 2.

¥ Wording taken from Article XX (5) of the Aircraft Protocol.

% Wording taken from Article XX(6) of the Aircraft Protocol.

% If the duties are outsourced, it is unrealistic to stipulate that the service is provided without profit. The
charges will however be monitored by the Supervisory Authority and we leave it open for Contracting States to
decide as a policy issue as to whether the Registrar should be permitted to offer its services at a profit. If the
Registrar isagovernment agency, it isassumed that it will not be operating at a profit.



transnationd regidry authority] if filings are made through a transnationa registry authority, such
authority shal collect such fees and shal account to the Registrar therefor]. ©

3.  Thefeesand amounts referred to in paragraph 1 may be amended by the Regidtrar teking into
account changed economic conditions provided that any increase of the fees and amounts by more
than [ten] per cent shdl require the gpprova of the Supervisory Authority. Amounts payable relating
to the Supervisory Authority’s costs shal be amended on the same basis when required by the
Supervisory Authority. Amounts collected relating to the Supervisory Authority’s costs shal be
remitted by the Regigtrar to the Supervisory Authority after collection thereof as agreed between
them.

CHAPTER IV
JURISDICTION

Article XVII
Waivers of sovereign immunity

1. Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the courts
gpecified in Article 42 or Article 43 of the Convention or relating to enforcement of rights and
interests relaing to ralway rolling stock under the Convention shdl be binding and, if the other
conditions to such jurisdiction or enforcement have been sisfied, shdl be effective to confer
jurigdiction and permit enforcement, as the case may be.

2. A waver under the preceding paragraph must be in gn authenticated] written form that
contains a decription of the rallway rolling stock in the terms as specified in Artide V of this
Protocol. *

CHAPTER YV
RELATIONSHIPWITH OTHER CONVENTIONS

Article XVIII
Relationship with other Conventions

The Convention shall, for Contracting States which are parties to it, in the event of any conflict,
take precedence over

% This will not be appropriate if Article XIV applies since in that case the transnational registry authority

will only need to recover its own costs [but quare if the Supervisory Authority’s costs need to be recovered by
them].
61
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@ the Rome Convention on the Law Applicable to Contractua Obligations 1980;

(b) the Brussals Convention on Jurisdiction and the Enforcement of Judgements in Civil
and Commercid Matters 1968 (as amended from time to time);

(© the Lugano Convention on Jurisdiction and the Enforcement of Judgementsin Civil and
Commercial Matters 1988,

(d) the Inter-American Convention on the Law Applicable to Internationd Contracts
1994;

(e the Convention Concerning International Carriage by Rail 1980 as modified by the
Protocol of modification of 3 June 1999,

() the UNIDROIT Conventions on Internationd Factoring and Internationd Financid
Leasing 1988;

(0) [ the UNCITRAL Convention on Assgnment of Recelvables in Internationd Trade
2001; and

(h) the Hague Convention on Jurisdiction and the Enforcement of Judgements in Civil and
Commercial Matters 2002]

[as well as European Union Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency
proceedings and the European Union Council regulation (EC) No 44/2001 of 22 December 2000
on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercid
Matters] as they relae to railway rolling stock, to the extent that convention or regulation isin force
among them and that convention’s or regulation’s terms are incongstent with the provisons of the
Convention. *

CHAPTER VI
[OTHER] FINAL PROVISIONS

Article XIX ®
Sgnature, ratification, acceptance, approval or accession

1.  ThisProtocol shdl be open for Sgnature in on by States participating
in the Diplomatic Conference to Adopt a Protocol to the Convention on Internationa Interests in
Mobile Equipment on Matters Specific to Rallway Ralling Stock held at from

to . After , this Protocol shdl be open to dl States for signature at the
Headquarters of the Internationd Inditute for the Unification of Private Law (UNIDROIT) in Rome
until it entersinto force in accordance with Article XXI1.

62 Generally subject to review by the UNIDROIT Secretariat. Each convention will be reviewed to ensure

that under their respective terms, Contracting States which are parties or subject thereto may agreeto this Article.
Possible conflicts with EU Regulations should also be reviewed.
o Wording taken from Article XXV1 of the Aircraft Protocol.



2. This Rotocol shall be subject to ratification, acceptance or gpprova by States which have
sgnedit.

3. Any State which does not sign this Protocol may accedeto it at any time.

4.  Raification, acceptance, gpproval or accesson is effected by the deposit of a formd
indrument to that effect with the Depositary.

5. A State may not become a Party to this Protocol unless it is or becomes adso a Party to the
Convention.

Article XX
Regional Economic Integration Organisations

1. A Regiond Economic Integration Organisation which is condtituted by sovereign States and
has competence over certain matters governed by this Protocol may smilarly sign, accept, approve
or accede to this Protocol. The Regional Economic Integration Organisation shdl in that case have
the rights and obligations of a Contracting State, to the extent that that Organisation has competence
over matters governed by this Protocol. Where the number of Contracting States is reevant in this
Protocol, the Regiond Economic Integration Organisation shal not count as a Contracting State in
addition to its Member States which are Contracting States.

2. The Regiona Economic Integration Organisation shdl, at the time of sgnature, acceptance,
gpprova or accession, make a declaration to the Depostary specifying the matters governed by this
Protocol in respect of which competence has been transferred to that Organisation by its Member
States. The Regiond Economic Integration Organisation shal promptly notify the Depositary of any
changes to the digtribution of competence, including new transfers of competence, specified in the
declaration under this paragraph.

3.  Any reference to a “Contracting State” or “Contracting States’ or “ State Party” or “ States
Parties’ in this Protocol applies equdly to a Regiond Economic Integration Organisation where the
context so requires.

Article XXI ®
Entry into force

1.  This Protocol enters into force on the first day of the month following the expiration of three
months after the date of the depodt of the third instrument of ratification, acceptance, gpprova or
access on, between the States which have deposited such instruments.

2. For other States this Protocol enters into force on the first day of the month following the
expiration of three months after the date of the deposit of its instrument of ratification, acceptance,

& Wording taken from Article 48 of the Convention and Article XXVI1 of the Aircraft Protocol.
% Wording taken from Article XX V111 of the Aircraft Protocol.
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gpproval or accession.

Article XXI| ¢
Territorial units

1. If aContracting State has territorid units in which different sysems of law are gpplicable in
relation to the matters dedt with in this Protocoal, it may, a the time of ratification, acceptance,
goprova or accession, declare that this Protocol is to extend to dl its territorid units or only to one
or more of them, and may modify its declaration by submitting another declaration at any time.

2. Any such dedarations are to be notified to the Depostary and shal date expresdy the
territoria units to which this Protocol applies.

3. If a Contracting State has not made any declaration under paragraph 1, this Protocol shdl
goply to dl territorid units of that State.

4.  Where a Contracting State extends this Protocol to one or more of its territoria units,
declarations permitted under this Protocol may be made in respect of each such territoria unit, and
the declarations made in respect of one territorid unit may be different from those made in respect of
another territorid unit.

5. If by virtue of adeclaration under paragraph 1, this Protocol extends to one or more territoria
units of a Contracting State:

@ the debtor is considered to be situated in a Contracting State only if it is incorporated
or formed under alaw in forcein aterritoria unit to which the Convention and Protocol apply or if it
has its registered office or dtatutory seet, centre of administration, place of busness or habitua
resdence in aterritorid unit to which the Convention and this Protocol apply;

(b) any reference to the location of the object in a Contracting State refers to the location
of the object in aterritorid unit to which the Convention and this Protocol gpply; and

(© any reference to the adminigtrative authorities in that Contracting State shdl be
congtrued as referring to the adminidrative authorities having jurisdiction in a territoria unit to which
the Convention and this Protocol apply and any reference to the local personal property register [or
to the autonomous transnationa registry authority] in that Contracting State shal be construed as
referring to the register gpplicable to[, or to the autonomous transnationd registry authority having
jurisdiction in,] the territorid unit or units to which the Convention and this Pratocol gpply.

Article XXI11
Transitional Provisions

% Wording taken from Article XX1X of the Aircraft Protocol.



Notwithstanding Article 60 of the Convention, [ten] years after the date this Protocol is
in force between certain States in accordance with Article XXII (1), this Protocol will apply to pre-
exiding rights or interests arising under an agreement made a a time when the debtor was Stuated in
a Contracting State in accordance with Article 60(2)(b).

Article XXIV ¢
Reservations and declarations

1.  No resarvaions may be made to this Protocol but declarations authorised by Articles XXII,
XXV, XXVI and XXVII may be made in accordance with these provisons.

2. Any declaration or subsequent declaration or any withdrawa of a declaration made under this
Protocol shdl be natified in writing to the Depositary.

Article XXV
Declarations modifying the Convention or certain provisions thereof

1. Notwithstanding the provisions of Article 54 of the Convention, no declarations shdl be
permitted under this Protocol in relation to Articles 8, 13 and 55. Declarations made under the
Convention, including those made under Articles 39, 40, 50, 52, 53, 54, 57, 58 and 60, shdl be
deemed to have aso been made under this Protocol unless stated otherwise.

2. A Contracting State may, at the time of ratification, acceptance, approvd of, or accesson to
this Protocol, declare that it will impose other conditions on the application of Articles VI and VIl as
gpecified in its declaretion.

3.  For the purposes of Article 50(1) of the Convention an “internd transaction” shal aso mean,
in relation to rallway rolling sock, a transaction of a type lised in Article 2(2)(a) to (c) of the
Convention where the relevant object is only capable, in its normal course of use, of being operated
on asingle railway system within that Contracting State because of track gauge or other eements of
the design of such railway rolling stock. ®

o Wording taken from Article XX X1 of the Aircraft Protocol.

% The paragraph is to be reviewed to consider whether the provisions are necessary for each Article
referred to and, if so, wording will need to be reviewed to ensure that “conditions” do not create a mechanism for
Contracting States effectively to opt out of the Articles concerned but merely assist with implementation of the
Articlesinto local law.

® Due to the changes made in Cape Town, the definition of “internal transaction” is now restrictive and is
dependent on alocal asset registration system (which does not exist for the rail sector). However, the RWG notes
that some States may wish to exclude certain types of “domestic transactions’. It would discourage this but if this
exclusion is required, we suggest it should be by reference to the object and not its mission. So a standard
locomotive which happens to be operating in a closed domestic loop but which could be moved into an open
network could not be excluded but trams and underground trains which are not able to operate outside of a
domestic system potentially could be excluded by declaration subject to the general provisions of Article 50(2).
Note also that a radical approach to solving the problem in Article X1V above, would be to modify the “internal
transaction” definition in the Convention to include debtor related registries, thereby giving the North American
statesto possibility of making an Article 50(1) declaration in this context.
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Article XXVI
Subsequent declarations

1. A State Party may make a subsequent declaration, other than a declaration made in
accordance with Article XXV under Article 60 of the Convention, a any time after the date on
which this Protocol has entered into force for it, by notifying the Depositary to that effect.

2. Any such subsequent declaration shdl take effect on the first day of the month following the
expiration of Sx months after the date of receipt of the natification by the Depositary. Where alonger
period for that declaration to take effect is specified in the notification, it shdl take effect upon the
expiration of such longer period after receipt of the notification by the Depositary.

3. Notwithgtanding the previous paragraphs, this Protocol shdl continue to apply, as if no such
subsequent declarations had been made, in respect of dl rights and interests arising prior to the
effective date of any such subsequent declaretion.

[4. Declarations made pursuant to Articles 39 and 40 of the Convention shal be subject to this
Artice] ™

Article XXVII
Withdrawal of declarations

1.  Any State Party having made a declaration under this Protocol, other than a declaration made
in accordance with Article XXV under Article 60 of the Convention, may withdraw it a any time by
notifying the Depositary. Such withdrawal is to take effect on the first day of the month following the
expiraion of 9x months after the date of receipt of the notification by the Depositary.

2. Notwithstanding the previous paragraphs, this Protocol shall continue to apply, as if no such

withdrawa had been made, in respect of dl rights and interests arising prior to the effective date of
any such withdrawdl.

Article XXVIII 7
Denunciations
1.  Any State Party may denounce this Protocol by notification in writing to the Depositary.
2. Any such denunciation shdl take effect on the first day of the month following the expiration of

twelve months after the date of receipt of the natification by the Depositary.

3. Notwithstanding the previous paragraphs, this Protocol shdl continue to gpply, as if no such

70

Wording, except paragraph 4, taken from Article XXXII1 of the Aircraft Protocol.
" Needed?

" Wording taken from Article XXXIV of the Aircraft Protocol.

& Wording taken from Article XXXV of the Aircraft Protocol.
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denunciation had been made, in respect of al rights and interests arising prior to the effective date of
any such denunciation.

Article XXIX ™
Review Conferences, amendments and related matters

1.  TheDepostary, in consultation with the Supervisory Authority, shall prepare reports yearly, or
at such other time as the circumstances may require, for the States Parties as to the manner in which
the internationa regime established in the Convention as amended by the Protocol has operated in
practice. In preparing such reports, the Depodstary shdl take into account the reports of the
Supervisory Authority concerning the functioning of the internationd registration system.

2. Attherequest of not less than twenty-five per cent of the States Parties, Review Conferences
of the States Parties shdl be convened from time to time by the Depositary, in consultation with the
Supervisory Authority, to consder:

@ the practica operation of the Convention as amended by this Protocol and its
effectiveness in facilitating the asset-based financing and leasing of the objects covered by itsterms;

(b)  the judicid interpretetion given to, and the gpplication made of the terms of this
Protocol and the regulations;

(© the functioning of the internationa regidration system, the performance of the Registrar
and its oversght by the Supervisory Authority, taking into account the reports of the Supervisory
Authority; and

(d  whether any modifications to this Protocol or the arangements reaing to the
Internationa Registry are desirable.

3. Any amendment to this Protocol shal be approved by at least a two-thirds mgority of States
Parties participating in the Conference referred to in the preceding paragraph and shall then enter into
force in respect of States which have ratified, accepted or approved such amendment when it has
been ratified, accepted or gpproved by three States in accordance with the provisions of Article XXI
relaing to its entry into force.

Article XXX ™
Depositary and its functions

1. Instruments of ratification, acceptance, gpprova or accesson shdl be deposited with the
Internationa Indtitute for the Unification of Private Law (UNIDROIT), which is hereby designated the

Depostary.

2. TheDepostary shdl:

“ Wording taken from Article XXXV of the Aircraft Protocol.
& Wording taken from Article XXXV |1 of the Aircraft Protocol.



@ inform dl Contracting States of:

(i) each new dgnature or depost of an insrument of ratification, acceptance,
gpprova or accession, together with the date thereof;

(i) thedate of entry into force of this Protocol;

(i) each declaration made in accordance with this Protocol, together with the date
thereof;

(iv) the withdrawa or amendment of any declaration, together with the date thereof;
and

(v) thenatification of any denunciation of this Protocol together with the date thereof
and the date on which it takes effect;

(b) tranamit certified true copies of this Protocol to dl Contracting States,

(c) provide the Supervisory Authority and the Registrar with a copy of each
insrument of ratification, acceptance, gpprova or accesson, together with the date of depost
thereof, of each declaration or withdrawa or amendment of a declaration and of each notification of
denunciation, together with the date of notification thereof, so that the information contained therein is
eedly and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly authorised, have
signed this Protocal.





