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– “writing” means any mode of communication that 
preserves a record of the information contained 
therein and is capable of being reproduced in 
tangible form. 
 

A “creditor” is a person who has a right to 
performance of an obligation, whether monetary or 
non-monetary by another person, the debtor 
I. – 1:106: Meaning of “in writing” and similar 
expressions 

(1) For the purposes of these rules, a statement is “in 
writing” if it is in textual form and in characters 
which are directly legible from paper or another 
tangible durable medium. 
(2) “Textual form” means a text which is expressed in 
alphabetical or other intelligible characters by means 
of any support which permits reading, recording of 
the information contained in the text and its 
reproduction in tangible form. 
(3) “Durable medium” means any material on which 
information is stored so that it is accessible for future 
reference for a period of time adequate to the 
purposes of the information, and which allows the 
unchanged reproduction of this information. 

 I. – 1:104: Reasonableness 

Reasonableness is to be objectively ascertained, 
having regard to the nature and purpose of what is 
being done, to the circumstances of the case and to 
any relevant usages and practices. 

Annex – Definitions 

What is “reasonable” is to be objectively ascertained, 
having regard to the nature and purpose of what is 
being done, to the circumstances of the case and to 
any relevant usages and practices.  

 I. – 1:105: “Consumer” and “business” 

(1) A “consumer” means any natural person who is 
acting primarily for purposes which are not related to 
his or her trade, business or profession. 
(2) A “business” means any natural or legal person, 
irrespective of whether publicly or privately owned, 
who is acting for purposes relating to the person’s 
self-employed trade, work or profession, even if the 
person does not intend to make a profit in the course 
of the activity. 
(3) A person who is within both of the preceding 
paragraphs is regarded as falling exclusively within 
paragraph (1) in relation to a rule which would 
provide protection for that person if that person were 
a consumer, and otherwise as falling exclusively 
within paragraph (2). 

 I. – 1:107: “Signature” and similar expressions 

(1) A reference to a person’s signature includes a 
reference to that person’s handwritten signature, 
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electronic signature or advanced electronic 
signature, and references to anything being signed 
by a person are to be construed accordingly. 
(2) A “handwritten signature” means the name of, or 
sign representing, a person written by that person’s 
own hand for the purpose of authentication. 
(3) An “electronic signature” means data in elec-
tronic form which are attached to or logically 
associated with other electronic data, and which 
serve as a method of authentication. 
(4) An “advanced electronic signature” means an 
electronic signature which is: 
(a) uniquely linked to the signatory; 
(b) capable of identifying the signatory; 
(c) created using means which can be maintained 
under the signatory’s sole control; and 
(d) linked to the data to which it relates in such a 
manner that any subsequent change of the data is 
detectable. 
(5) In this Article, “electronic” means relating to 
technology with electrical, digital, magnetic, 
wireless, optical, electromagnetic, or similar 
capabilities. 

 II. – 1:105: Imputed knowledge etc. 

If any person who with a party’s assent was involved 
in making a contract or other juridical act or in 
exercising a right or performing an obligation under 
it: 
(a) knew or foresaw a fact, or is treated as having 
knowledge or foresight of a fact; or 
(b) acted intentionally or with any other relevant 
state of mind this knowledge, foresight or state of 
mind is imputed to the party.  

Article 1.12 (Computation of time set by parties) 

(1) Official holidays or non-business days occurring 
during a period set by parties for an act to be 
performed are included in calculating the period. 
(2) However, if the last day of the period is an official 
holiday or a non-business day at the place of 
business of the party to perform the act, the period is 
extended until the first business day which follows, 
unless the circumstances indicate otherwise. 
 
 
 
 
 
 
 
 
 

I. – 1:110: Computation of time 

(1) The provisions of this Article apply in relation to 
the computation of time for any purpose under these 
rules. 
(2) Subject to the following provisions of this Article: 
(a) a period expressed in hours starts at the beginning 
of the first hour and ends with the expiry of the last 
hour of the period; 
(b) a period expressed in days starts at the beginning 
of the first hour of the first day and ends with the 
expiry of the last hour of the last day of the period; 
(c) a period expressed in weeks, months or years starts 
at the beginning of the first hour of the first day of the 
period, and ends with the expiry of the last hour of 
whichever day in the last week, month or year is the 
same day of the week, or falls on the same date, as the 
day from which the period runs; with the qualification 
that if, in a period expressed in months or in years, the 
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(3) The relevant time zone is that of the place of 
business of the party setting the time, unless the 
circumstances indicate otherwise. 

day on which the period should expire does not occur 
in the last month, it ends with the expiry  if the last 
hour of the last day of that month; 
(d) if a period includes part of a month, the month is 
considered to have thirty days for the purpose of 
calculating the length of the part. 
(3) Where a period is to be calculated from a 
specified event or action, then: 
(a) if the period is expressed in hours, the hour 
during which the event occurs or the action takes 
place is not considered to fall within the period in 
question; and 
(b) if the period is expressed in days, weeks, months 
or years, the day during which the event occurs or 
the action takes place is not considered to fall within 
the period in question. 
(4) Where a period is to be calculated from a 
specified time, then: 
(a) if the period is expressed in hours, the first hour 
of the period is considered to begin at the specified 
time; and 
(b) if the period is expressed in days, weeks, months 
or years, the day during which the specified time 
arrives is not considered to fall within the period in 
question. 
(5) The periods concerned include Saturdays, 
Sundays and public holidays, save where these are 
expressly excepted or where the periods are 
expressed in working days. 
(6) Where the last day of a period expressed 
otherwise than in hours is a Saturday, Sunday or 
public holiday at the place where a prescribed act is 
to be done, the period ends with the expiry of the 
last hour of the following working day. This 
provision does not apply to periods calculated 
retroactively from a given date or event. 
(7) Any period of two days or more is regarded as 
including at least two working days. 
(8) […] 
(9) In this Article: 
(a) “public holiday” with reference to a member state, 
or part of a member state, of the European Union 
means any day designated as such for that state or part 
in a list published in the official journal; and 
(b) “working days” means all days other than 
Saturdays, Sundays and public holidays. 
 

[…] II. – 1:107: Mixed contracts 

(1) For the purposes of this Article a mixed contract is 
a contract which contains: 
(a) parts falling within two or more of the categories 
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of contracts regulated specifically in these rules; or 
(b) a part falling within one such category and 
another part falling within the category of contracts 
governed only by the rules applicable to contracts 
generally. 
(2) Where a contract is a mixed contract then, unless 
this is contrary to the nature and purpose of the con-
tract, the rules applicable to each relevant category 
apply, with any appropriate adaptations, to the 
corresponding part of the contract and the rights and 
obligations arising from it. 
(3) Paragraph (2) does not apply where: 
(a) a rule provides that a mixed contract is to be 
regarded as falling primarily within one category; or 
(b) in a case not covered by the preceding sub-para-
graph, one part of a mixed contract is in fact so 
predominant that it would be unreasonable not to 
regard the contract as falling primarily within one 
category. 
(4) In cases covered by paragraph (3) the rules appli-
cable to the category into which the contract primarily 
falls (the primary category) apply to the contract and 
the rights and obligations arising from it. However, 
rules applicable to any elements of the contract falling 
within another category apply with any appropriate 
adaptations so far as is necessary to regulate those 
elements and provided that they do not conflict with 
the rules applicable to the primary category. 
(5) Nothing in this Article prevents the application of 
any mandatory rules. 

V. infra: Article 3.16 II. – 1:108: Partial invalidity or ineffectiveness 

Where only part of a contract or other juridical act is 
invalid or ineffective, the remaining part continues in 
effect if it can reasonably be maintained without the 
invalid or ineffective part. 

 II. – 2:101: Right not to be discriminated against 

A person has a right not to be discriminated against on 
the grounds of sex or ethnic or racial origin in relation 
to a contract or other juridical act the object of which 
is to provide access to, or supply, goods, other assets 
or services which are available to the public. 

 II. – 2:102: Meaning of discrimination 

(1) “Discrimination” means any conduct whereby, or 
situation where, on grounds such as those 
mentioned in the preceding Article: 
(a) one person is treated less favourably than another 
person is, has been or would be treated in a compar-
able situation; or 
(b) an apparently neutral provision, criterion or prac-
tice would place one group of persons at a particular 
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disadvantage when compared to a different group of 
persons. 
(2) Discrimination also includes harassment on 
grounds such as those mentioned in the preceding 
Article. “Harassment” means unwanted conduct 
(including conduct of a sexual nature) which violates a 
person’s dignity, particularly when such conduct 
creates an intimidating, hostile, degrading, humiliating 
or offensive environment, or which aims to do so. 
(3) Any instruction to discriminate also amounts to 
discrimination. 

 II. – 2:103: Exception 

Unequal treatment which is justified by a legitimate 
aim does not amount to discrimination if the means 
used to achieve that aim are appropriate and 
necessary. 

 II. – 2:104: Remedies 

(1) If a person is discriminated against contrary to II. 
– 2:101 (Right not to be discriminated against) then, 
without prejudice to any remedy which may be 
available under Book VI (Non-contractual liability for 
damage caused to another), the remedies for non-
performance of an obligation under Book III, Chapter 
3 (including damages for economic and non-
economic loss) are available. 
(2) Any remedy granted must be proportionate to the 
injury or anticipated injury; the dissuasive effect of 
remedies may be taken into account. 

 II. – 2:105: Burden of proof 

(1) If a person who considers himself or herself dis-
criminated against on one of the grounds mentioned 
in II. – 2:101 (Right not to be discriminated against) 
establishes, before a court or another competent 
authority, facts from which it may be presumed that 
there has been such discrimination, it falls on the 
other party to prove that there has been no such 
discrimination. 
(2) Paragraph (1) does not apply to proceedings in 
which it is for the court or another competent 
authority to investigate the facts of the case. 

 II. – 3:101: Duty to disclose information about 
goods, other assets and services 

(1) Before the conclusion of a contract for the supply 
of goods, other assets or services by a business to 
another person, the business has a duty to disclose to 
the other person such information concerning the 
goods or services to be supplied as the other person 
can reasonably expect, taking into account the 
standards of quality and performance which would 
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be normal under the circumstances. 
(2) In assessing what information the other party can 
reasonably expect to be disclosed, the test to be 
applied, if the other party is also a business, is 
whether the failure to provide the information would 
deviate from good commercial practice. 

 II. – 3:102: Specific duties for businesses marketing 
goods or services to consumers 

(1) Where a business is marketing goods, other assets 
or services to a consumer, the business has a duty 
not to give misleading information. 
Information is misleading if it misrepresents or omits 
material facts which the average consumer could 
expect to be given for an informed decision on 
whether to take steps towards the conclusion of a 
contract. 
In assessing what an average consumer could expect 
to be given, account is to be taken of all the circum-
stances and of the limitations of the communication 
medium employed. 
(2) Where a business uses a commercial commun-
ication which gives the impression to consumers that 
it contains all the relevant information necessary to 
make a decision about concluding a contract, the 
business has a duty to ensure that the commun-
ication in fact contains all the relevant information. 
Where it is not already apparent from the context of 
the commercial communication, the information to 
be provided comprises: 
(a) the main characteristics of the goods, other assets 
or services, the identity and address, if relevant, of 
the business, the price, and any available right of 
withdrawal; 
(b) peculiarities related to payment, delivery, 
performance and complaint handling, if they depart 
from the requirements of professional diligence; and 
(c) the language to be used for communications 
between the parties after the conclusion of the 
contract, if this differs from the language of the 
commercial communication. 
(3) A duty to provide information under this Art. is 
not fulfilled unless all the information to be provided 
is provided in the same language. 

 II. – 3:103: Duty to provide information when 
concluding contract with a consumer who is at a 
particular disadvantage 

(1) In the case of transactions that place the 
consumer at a significant informational disadvantage 
because of the technical medium used for contract-
ing, the physical distance between business and 
consumer, or the nature of the transaction, the 
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business has a duty, as appropriate in the circum-
stances, to provide clear information about the main 
characteristics of any goods, other assets or services 
to be supplied, the price, the address and identity of 
the business with which the consumer is transacting, 
the terms of the contract, the rights and obligations 
of both contracting parties, and any available right of 
withdrawal or redress procedures. This information 
must be provided a reasonable time before the con-
clusion of the contract. The information on the right 
of withdrawal must, as appropriate in the circum-
stances, also be adequate in the sense of II. – 5:104 
(Adequate information on the right to withdraw). 
(2) Where more specific information duties are 
provided for specific situations, these take prece-
dence over the general information duty under 
paragraph (1). 
(3) The business bears the burden of proof that it has 
provided the information required by this Article. 

 II. – 3:104: Information duties in direct and 
immediate distance communication 

(1) When initiating real time distance commun-
ication with a consumer, a business has a duty to 
provide at the outset explicit information on its name 
and the commercial purpose of the contact. 
(2) Real time distance communication means direct 
and immediate distance communication of such a 
type that one party can interrupt the other in the 
course of the communication. It includes telephone 
and electronic means such as voice over internet 
protocol and internet related chat, but does not 
include communication by electronic mail. 
(3) The business bears the burden of proof that the 
consumer has received the information required 
under paragraph (1). 
(4) If a business has failed to comply with the duty 
under paragraph (1) and a contract has been 
concluded as a result of the communication, the 
other party has a right to withdraw from the contract 
by giving notice to the business within the period 
specified in II. – 5:103 (Withdrawal period). 
(5) A business is liable to the consumer for any loss 
caused by a breach of the duty under paragraph (1). 

 II. – 3:105: Formation by electronic means 

(1) If a contract is to be concluded by electronic 
means and without individual communication, a 
business has a duty to provide information about the 
following matters before the other party makes or 
accepts an offer: 
(a) the technical steps to be taken in order to 
conclude the contract; 
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(b) whether or not a contract document will be filed 
by the business and whether it will be accessible; 
(c) the technical means for identifying and correcting 
input errors before the other party makes or accepts 
an offer; 
(d) the languages offered for the conclusion of the 
contract; 
(e) any contract terms used. 
(2) The business has a duty to ensure that the 
contract terms referred to in paragraph (1)(e) are 
available in textual form. 
(3) If a business has failed to comply with the duty 
under paragraph (1) and a contract has been 
concluded in the circumstances there stated, the 
other party has a right to withdraw from the contract 
by giving notice to the business within the period 
specified in II. – 5:103 (Withdrawal period). 
(4) A business is liable to the consumer for any loss 
caused by a breach of the duty under paragraph (1). 

 II. – 3:106: Clarity and form of information 

(1) A duty to provide information imposed on a 
business under this Chapter is not fulfilled unless the 
requirements of this Art. are satisfied. 
(2) The information must be clear and precise, and 
expressed in plain and intelligible language. 
(3) Where rules for specific contracts require inform-
ation to be provided on a durable medium or in 
another particular form it must be provided in that 
way. 
(4) In the case of contracts between a business and a 
consumer concluded at a distance, information 
about the main characteristics of any goods, other 
assets or services to be supplied, the price, the 
address and identity of the business with which the 
consumer is transacting, the terms of the contract, 
the rights and obligations of both contracting parties, 
and any available redress procedures, as may be 
appropriate in the particular case, must be confirmed 
in textual form on a durable medium at the time of 
conclusion of the contract. The information on the 
right of withdrawal must also be adequate in the 
sense of II. – 5:104 (Adequate information on the 
right to withdraw). 

 II. – 3:107: Information about price and additional 
charges 

Where under this Chapter a business has a duty to 
provide information about price, the duty is not 
fulfilled unless what is provided: 
(a) includes information about any deposits payable, 
delivery charges and any additional taxes and duties 
where these may be indicated separately; 
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(b) if an exact price cannot be indicated, gives such 
information on the basis for the calculation as will 
enable the consumer to verify the price; and 
(c) if the price is not payable in one sum, includes 
information about the payment schedule. 

 II. – 3:108: Information about address and identity of 
business 

(1) Where under this Chapter a business has a duty 
to provide information about its address and identity, 
the duty is not fulfilled unless the information 
includes: 
(a) the name of the business; 
(b) any trading names relevant to the contract in 
question; 
(c) the registration number in any official register, 
and the name of that register; 
(d) the geographical address of the business; 
(e) contact details; 
(f) where the business has a representative in the 
consumer’s state of residence, the address and 
identity of that representative; 
(g) where the activity of the business is subject to an 
authorisation scheme, the particulars of the relevant 
supervisory authority; and 
(h) where the business exercises an activity which is 
subject to VAT, the relevant VAT identification 
number. 
(2) For the purpose of II. – 3:103 (Duty to provide 
information when concluding a contract with a con-
sumer who is at a particular disadvantage), the address 
and identity of the business include only the inform-
ation indicated in paragraph (1)(a), (c), (d) and (e). 

 II. – 3:109: Remedies for breach of information duties 

(1) If a business has a duty under II. – 3:103 (Duty to 
provide information when concluding contract with 
a consumer who is at a particular disadvantage) to 
provide information to a consumer before the 
conclusion of a contract from which the consumer 
has the right to withdraw, the withdrawal period 
does not commence until all this information has 
been provided. Regardless of this, the right of with-
drawal lapses after one year from the time of the 
conclusion of the contract. 
(2) If a business has failed to comply with any duty 
imposed by the preceding Articles of this Section 
and a contract has been concluded, the business has 
such obligations under the contract as the other party 
has reasonably expected as a consequence of the 
absence or incorrectness of the information. 
Remedies provided under Book III, Chapter 3 apply 
to non-performance of these obligations. 



UNIDROIT Principles / Draft Common Frame of Reference – A Synoptical Table 

Rev. dr. unif. 2009 479 

(3) Whether or not a contract is concluded, a 
business which has failed to comply with any duty 
imposed by the preceding Articles of this Section is 
liable for any loss caused to the other party to the 
transaction by such failure. This paragraph does not 
apply to the extent that a remedy is available for 
non-performance of a contractual obligation under 
the preceding paragraph. 
(4) The remedies provided under this Art. are without 
prejudice to any remedy which may be available 
under II. – 7:201 (Mistake). 
(5) In relations between a business and a consumer 
the parties may not, to the detriment of the 
consumer, exclude the application of this Article or 
derogate from or vary its effects. 

 II. – 3:201: Correction of input errors 

(1) A business which intends to conclude a contract 
by making available electronic means without 
individual communication for concluding it has a 
duty to make available to the other party appro-
priate, effective and accessible technical means for 
identifying and correcting input errors before the 
other party makes or accepts an offer. 
(2) Where a person concludes a contract in error 
because of a failure by a business to comply with the 
duty under paragraph (1) the business is liable for 
any loss caused to that person by such failure. This is 
without prejudice to any remedy which may be 
available under II. – 7:201 (Mistake). 
(3) In relations between a business and a consumer 
the parties may not, to the detriment of the 
consumer, exclude the application of this Article or 
derogate from or vary its effects. 

 II. – 3:202: Acknowledgement of receipt 

(1) A business which offers the facility to conclude a 
contract by electronic means and without individual 
communication has a duty to acknowledge by elec-
tronic means the receipt of an offer or an acceptance 
by the other party. 
(2) If the other party does not receive the acknow-
ledgement without undue delay, that other party 
may revoke the offer or withdraw from the contract. 
(3) The business is liable for any loss caused to the 
other party by a breach of the duty under para 
graph (1). 
(4) In relations between a business and a consumer 
the parties may not, to the detriment of the 
consumer, exclude the application of this Article or 
derogate from or vary its effects. 
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the dominant influence of one party, an interpret-
ation of the term against that party is to be preferred. 

Article 4.7 (Linguistic discrepancies) 

Where a contract is drawn up in two or more 
language versions which are equally authoritative 
there is, in case of discrepancy between the versions, 
a preference for the interpretation according to a 
version in which the contract was originally drawn 
up. 

II. – 8:107: Linguistic discrepancies 

Where a contract document is in two or more 
language versions none of which is stated to be 
authoritative, there is, in case of discrepancy 
between the versions, a preference for the 
interpretation according to the version in which the 
contract was originally drawn up. 

[Section 2: Interpretation of other juridical acts] 

II. – 8:201: General rules 

(1) A unilateral juridical act is to be interpreted in the 
way in which it could  reasonably be expected to be 
understood by the person to whom it is  addressed. 
(2) If the person making the juridical act intended the 
act, or a term or expression used in it, to have a par-
ticular meaning, and at the time of the act the person 
to whom it was addressed was aware, or could 
reasonably be expected to have been aware, of the 
first person’s intention, the act is to be interpreted in 
the way intended by the first person. 
(3) The act is, however, to be interpreted according 
to the meaning which a reasonable person would 
give to it: 
(a) if neither paragraph (1) nor paragraph (2) applies; 
or 
(b) if the question arises with a person, not being the 
addressee or a person who by law has no better 
rights than the addressee, who has reasonably and in 
good faith relied on the contract’s apparent meaning. 

II. – 8:202: Application of other rules by analogy 

The provisions of Section 1, apart from its first 
Article, apply with appropriate adaptations to the 
interpretation of a juridical act other than a contract. 

Article 4.8 (Supplying an omitted term) 

(1) Where the parties to a contract have not agreed 
with respect to a term which is important for a 
determination of their rights and duties, a term 
which is appropriate in the circumstances shall be 
supplied. 
(2) In determining what is an appropriate term regard 
shall be had, among other factors, to 
(a) the intention of the parties; 
(b) the nature and purpose of the contract; 
(c) good faith and fair dealing; 
(d) reasonableness. 

II. – 9:101: Terms of a contract 

(1) […]. 
(2) Where it is necessary to provide for a matter 
which the parties have not foreseen or provided for, 
a court may imply an additional term, having regard 
in particular to: 
(a) the nature and purpose of the contract; 
(b) the circumstances in which the contract was 
concluded; and 
(c) the requirements of good faith and fair dealing. 
(3) Any term implied under paragraph (2) should, 
where possible, be such as to give effect to what the 
parties, had they provided for the matter, would 
probably have agreed. 
(4) […] 
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CHAPTER 5 — CONTENT AND THIRD PARTY 
RIGHTS 

Section 1: Content 

Article 5.1.1 (Express and implied obligations) 

The contractual obligations of the parties may be 
express or implied. 
______________________________ 

Article 5.1.2 (Implied obligations) 

Implied obligations stem from: 
(a) the nature and purpose of the contract; 
(b) practices established between the parties and 
usages; 
(c) good faith and fair dealing; 
(d) reasonableness. 

 
 
 
 
II. – 9:101: Terms of a contract 

(1) The terms of a contract may be derived from the 
express or tacit agreement of the parties, from rules 
of law or from practices established between the 
parties or usages. 
(2) […] 
(3) […] 
(4) […] 

Article 5.1.3 (Co-operation between the parties) 

Each party shall cooperate with the other party when 
such co-operation may reasonably be expected for 
the performance of that party’s obligations. 

III. – 1:104: Co-operation 

The debtor and creditor are obliged to co-operate 
with each other when and to the extent that this can 
reasonably be expected for the performance of the 
debtor’s obligation. 

Article 5.1.4 (Duty to achieve a specific result. Duty 
of best efforts) 

(1) To the extent that an obligation of a party 
involves a duty to achieve a specific result, that party 
is bound to achieve that result. 
(2) To the extent that an obligation of a party 
involves a duty of best efforts in the performance of 
an activity, that party is bound to make such efforts 
as would be made by a reasonable person of the 
same kind in the same circumstances. 

 

Article 5.1.5 (Determination of kind of duty involved) 

In determining the extent to which an obligation of a 
party involves a duty of best efforts in the perform-
ance of an activity or a duty to achieve a specific 
result, regard shall be had, among other factors, to 
(a) the way in which the obligation is expressed in 
the contract; 
(b) the contractual price and other terms of the 
contract; 
(c) the degree of risk normally involved in achieving 
the expected result; 
(d) the ability of the other party to influence the 
performance of the obligation. 

 

Article 5.1.6 (Determination of quality of 
performance) 

Where the quality of performance is neither fixed by, 
nor determinable from, the contract a party is bound 

II. – 9:108: Quality 

 
Where the quality of anything to be supplied or 
provided under the contract cannot be determined 
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to render a performance of a quality that is 
reasonable and not less than average in the 
circumstances. 

from the terms agreed by the parties, from any other 
applicable rule of law or from usages or practices, 
the quality required is the quality which the recipient 
could reasonably expect in the circumstances. 

Article 5.1.7 (Price determination) 

(1) Where a contract does not fix or make provision 
for determining the price, the parties are considered, 
in the absence of any indication to the contrary, to 
have made reference to the price generally charged 
at the time of the conclusion of the contract for such 
performance in comparable circumstances in the 
trade concerned or, if no such price is available, to a 
reasonable price. 
 
(2) Where the price is to be determined by one party 
and that determination is manifestly unreasonable, a 
reasonable price shall be substituted notwithstanding 
any contract term to the contrary. 
 
 
 
(3) Where the price is to be fixed by a third person, 
and that person cannot or will not do so, the price 
shall be a reasonable price. 
 
 
 
 
 
 
 
(4) Where the price is to be fixed by reference to 
factors which do not exist or have ceased to exist or 
to be accessible, the nearest equivalent factor shall 
be treated as a substitute. 

II. – 9:104: Determination of price 

Where the amount of the price payable under a 
contract cannot be determined from the terms agreed 
by the parties, from any other applicable rule of law or 
from usages or practices, the price payable is the price 
normally charged in comparable circumstances at the 
time of the conclusion of the contract or, if no such 
price is available, a reasonable price. 

II. – 9:105: Unilateral determination by a party 

Where the price or any other contractual term is to be 
determined by one party and that party’s determin-
ation is grossly unreasonable then, notwithstanding 
any provision in the contract to the contrary, a 
reasonable price or other term is substituted 

II. – 9:106: Determination by a third person 

(1) Where a third person is to determine the price or 
any other contractual term and cannot or will not do 
so, a court may, unless this is inconsistent with the 
terms of the contract, appoint another person to 
determine it. 
(2) If a price or other term determined by a third 
person is grossly unreasonable, a reasonable price or 
term is substituted. 

II. – 9:107: Reference to a non-existent factor 

Where the price or any other contractual term is to be 
determined by reference to a factor which does not 
exist or has ceased to exist or to be accessible, the 
nearest equivalent factor is substituted unless this 
would be unreasonable in the circumstances, in which 
case a reasonable price or other term is substituted. 

 II. – 9:109: Language 

Where the language to be used for communications 
relating to the contract or the rights or obligations 
arising from it cannot be determined from the terms 
agreed by the parties, from any other applicable rule 
of law or from usages or practices, the language to 
be used is that used for the conclusion of the 
contract. 

Article 5.1.8 (Contract for an indefinite period) 

A contract for an indefinite period may be ended by 
either party by giving notice a reasonable time in 
advance. 

III. – 1:109: Variation or termination by notice 

(1) A right, obligation or contractual relationship may 
be varied or terminated by notice by either party 
where this is provided for by the terms regulating it. 
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(2) Where, in a case involving continuous or 
periodic performance of a contractual obligation, the 
terms of the contract do not say when the contrac-
tual relationship is to end or say that it will never 
end, it may be terminated by either party by giving a 
reasonable period of notice. If the performance or 
counter-performance is to be made at regular inter-
vals the reasonable period of notice is not less than 
the interval between performances or, if longer, 
between counter-performances. 
(3) Where the parties do not regulate the effects of 
termination, then: 
(a) it has prospective effect only and does not affect 
any right to damages, or a stipulated payment, for 
non-performance of any obligation performance of 
which was due before termination; 
(b) it does not affect any provision for the settlement 
of disputes or any other provision which is to 
operate even after termination; and 
(c) in the case of a contractual obligation or 
relationship any restitutionary effects are regulated 
by the rules in Chapter 3, Section 5, Sub-section 4 
(Restitution) with appropriate adaptations. 

 III. – 1:111: Tacit prolongation 

Where a contract provides for continuous or 
repeated performance of obligations for a definite 
period and the obligations continue to be performed 
by both parties after that period has expired, the 
contract becomes a contract for an indefinite period, 
unless the circumstances are inconsistent with the 
tacit consent of the parties to such prolongation. 

Article 5.1.9 (Release by agreement) 

(1) An obligee may release its right by agreement 
with the obligor. 
(2) An offer to release a right gratuitously shall be 
deemed accepted if the obligor does not reject the 
offer without delay after having become aware of it. 

 

 II. – 9:102: Certain pre-contractual statements 
regarded as contract terms  

(1) A statement made by one party before a contract 
is concluded is regarded as a term of the contract if 
the other party reasonably understood it as being 
made on the basis that it would form part of the 
contract terms if a contract were concluded. In 
assessing whether the other party was reasonable in 
understanding the statement in that way account 
may be taken of: 
(a) the apparent importance of the statement to the 
other party; 
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(b) whether the party was making the statement in 
the course of business; and 
(c) the relative expertise of the parties. 
(2) If one of the parties to a contract is a business and 
before the contract is concluded makes a statement, 
either to the other party or publicly, about the 
specific characteristics of what is to be supplied by 
that business under the contract, the statement is 
regarded as a term of the contract unless: 
(a) the other party was aware when the contract was 
concluded, or could reasonably be expected to have 
been so aware, that the statement was incorrect or 
could not otherwise be relied on as such a term; or 
(b) the other party’s decision to conclude the 
contract was not influenced by the statement. 
(3) For the purposes of paragraph (2), a statement 
made by a person engaged in advertising or 
marketing on behalf of the business is treated as 
being made by the business. 
(4) Where the other party is a consumer then, for the 
purposes of paragraph (2), a public statement made 
by or on behalf of a producer or other person in 
earlier links of the business chain between the 
producer and the consumer is treated as being made 
by the business unless the business, at the time of 
conclusion of the contract, did not know and could 
not reasonably be expected to have known of it. 
(5) In the circumstances covered by paragraph (4) a 
business which at the time of conclusion of the 
contract did not know and could not reasonably be 
expected to have known that the statement was 
incorrect has a right to be indemnified by the person 
making the statement for any liability incurred as a 
result of that paragraph. 
(6) In relations between a business and a consumer 
the parties may not, to the detriment of the 
consumer, exclude the application of this Article or 
derogate from or vary its effects. 

 II. – 9:201: Effect of simulation 

(1) When the parties have concluded a contract or an 
apparent contract and have deliberately done so in 
such a way that it has an apparent effect different 
from the effect which the parties intend it to have, 
the parties’ true intention prevails. 
(2) However, the apparent effect prevails in relation 
to a person, not being a party to the contract or 
apparent contract or a person who by law has no 
better rights than such a party, who has reasonably 
and in good faith relied on the apparent effect. 
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Section 2: Third party rights 

Article 5.2.1 (Contracts in favour of third parties) 

 
 
(1) The parties (the “promisor” and the “promisee”) 
may confer by express or implied agreement a right 
on a third party (the “beneficiary”). 
(2) The existence and content of the beneficiary’s 
right against the promisor are determined by the 
agreement of the parties and are subject to any 
conditions or other limitations under the agreement. 

 

II. – 9:301: Basic rules [Chapter 9 – Contents and 
effects of contracts – Section 3 – Effect of a 
stipulation in favour of a third party] 

(1) The parties to a contract may, by the contract, 
confer a right or other benefit on a third party. […] 
(2) The nature and content of the third party’s right or 
benefit are determined by the contract and are 
subject to any conditions or other limitations under 
the contract. 
(3) […] 

Article 5.2.2 (Third party identifiable) 

 
 
The beneficiary must be identifiable with adequate 
certainty by the contract but need not be in existence 
at the time the contract is made. 

II. – 9:301: Basic rules [Chapter 9 – Contents and 
effects of contracts – Section 3 – Effect of a 
stipulation in favour of a third party] 

(1) […] The third party need not be in existence or 
identified at the time the contract is concluded. 
(2) […] 
(3) […] 

Article 5.2.3 (Exclusion and limitation clauses) 

 
 
 
 
The conferment of rights in the beneficiary includes 
the right to invoke a clause in the contract which 
excludes or limits the liability of the beneficiary. 

II. – 9:301: Basic rules [Chapter 9 – Contents and 
effects of contracts – Section 3 – Effect of a 
stipulation in favour of a third party] 

(1) […] 
(2) […] 
(3) The benefit conferred may take the form of an 
exclusion or limitation of the third party’s liability to 
one of the contracting parties. 

Article 5.2.4 (Defences) 

The promisor may assert against the beneficiary all 
defences which the promisor could assert against the 
promisee. 

II. – 9:302: Rights, remedies and defences 

Where one of the contracting parties is bound to 
render a performance to the third party under the 
contract, then, in the absence of provision to the 
contrary in the contract: 
(a) the third party has the same rights to performance 
and remedies for non-performance as if the 
contracting party was bound to render the 
performance under a binding unilateral undertaking 
in favour of the third party; and 
(b) the contracting party may assert against the third 
party all defences which the contracting party could 
assert against the other party to the contract. 

Article 5.2.5 (Revocation) 

 
The parties may modify or revoke the rights 
conferred by the contract on the beneficiary until the 
beneficiary has accepted them or reasonably acted in 
reliance on them. 
 

II. – 9:303: Rejection or revocation of benefit 

(1) […] 
(2) The contracting parties may remove or modify the 
contractual term conferring the right or benefit if this 
is done before either of them has given the third 
party notice that the right or benefit has been 
conferred. 
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The contract determines whether and by whom and 
in what circumstances the right or benefit can be 
revoked or modified after that time. 
(3) Even if the right or benefit conferred is by virtue 
of the contract revocable or subject to modification, 
the right to revoke or modify is lost if the parties 
have, or the party having the right to revoke or 
modify has, led the third party to believe that it is not 
revocable or subject to modification and if the third 
party has reasonably acted in reliance on it. 

Article 5.2.6 (Renunciation) 

The beneficiary may renounce a right conferred on 
it. 

II. – 9:303: Rejection or revocation of benefit 

(1) The third party may reject the right or benefit by 
notice to either of the contracting parties, if that is 
done without undue delay after being notified of the 
right or benefit and before it has been expressly or 
impliedly accepted. On such rejection, the right or 
benefit is treated as never having accrued to the third 
party. 
(2) […] 
(3) […] 

CHAPTER 6 — PERFORMANCE 

Section 1: Performance in general 

Article 6.1.1 (Time of performance) 

A party must perform its obligations: 
(a) if a time is fixed by or determinable from the 
contract, at that time; 
(b) if a period of time is fixed by or determinable 
from the contract, at any time within that period 
unless circumstances indicate that the other party is 
to choose a time; 
(c) in any other case, within a reasonable time after 
the conclusion of the contract. 

 

 

III. – 2:102: Time of performance 

(1) If the time at which, or a period of time within 
which, an obligation is to be performed cannot 
otherwise be determined from the terms regulating 
the obligation it must be performed within a 
reasonable time after it arises. 
(2) If a period of time within which the obligation is 
to be performed can be determined from the terms 
regulating the obligation, the obligation may be 
performed at any time within that period chosen by 
the debtor unless the circumstances of the case 
indicate that the creditor is to choose the time. 
 (4) If a business has an obligation to reimburse 
money received from a consumer for goods, other 
assets or services supplied, the reimbursement must 
be made as soon as possible and in any case no later 
than 30 days after the obligation arose. 

 III. – 2:102: Time of performance 

(1) […] 
(2) […] 
(3) Unless the parties have agreed otherwise, a 
business must perform the obligations incurred 
under a contract concluded at a distance for the 
supply of goods, other assets or services to a 
consumer no later than 30 days after the contract 
was concluded. 
(4) If a business has an obligation to reimburse 
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money received from a consumer for goods, other 
assets or services supplied, the reimbursement must 
be made as soon as possible and in any case no later 
than 30 days after the obligation arose. 

 III. – 2:114: Extinctive effect of performance 

Full performance extinguishes the obligation if it is: 
(a) in accordance with the terms regulating the 
obligation; or 
(b) of such a type as by law to afford the debtor a 
good discharge. 

Article 6.1.2 (Performance at one time or in 
instalments) 

In cases under Article 6.1.1(b) or (c), a party must 
perform its obligations at one time if that 
performance can be rendered at one time and the 
circumstances do not indicate otherwise. 

 

Article 6.1.3 (Partial performance) 

(1) The obligee may reject an offer to perform in part 
at the time performance is due, whether or not such 
offer is coupled with an assurance as to the balance 
of the performance, unless the obligee has no 
legitimate interest in so doing. 
(2) Additional expenses caused to the obligee by 
partial performance are to be borne by the obligor 
without prejudice to any other remedy. 

 

Article 6.1.4 (Order of performance) 

(1) To the extent that the performances of the parties 
can be rendered simultaneously, the parties are 
bound to render them simultaneously unless the 
circumstances indicate otherwise. 
(2) To the extent that the performance of only one 
party requires a period of time, that party is bound to 
render its performance first, unless the circumstances 
indicate otherwise. 

III. – 2:104: Order of performance 

If the order of performance of reciprocal obligations 
cannot be otherwise determined from the terms 
regulating the obligations then, to the extent that the 
obligations can be performed simultaneously, the 
parties are bound to perform simultaneously unless 
the circumstances indicate otherwise. 

Article 6.1.5 (Earlier performance) 

(1) The obligee may reject an earlier performance 
unless it has no legitimate interest in so doing. 
(2) Acceptance by a party of an earlier performance 
does not affect the time for the performance of its own 
obligations if that time has been fixed irrespective of 
the performance of the other party’s obligations. 
(3) Additional expenses caused to the obligee by 
earlier performance are to be borne by the obligor, 
without prejudice to any other remedy. 

III. – 2:103: Early performance 

(1) A creditor may reject an offer to perform before 
performance is due unless the early performance 
would not cause the creditor unreasonable prejudice. 
(2) A creditor’s acceptance of early performance 
does not affect the time fixed for the performance by 
the creditor of any reciprocal obligation. 

Article 6.1.6 (Place of performance) 

(1) If the place of performance is neither fixed by, 
nor determinable from, the contract, a party is to 

III. – 2:101: Place of performance 

(1) If the place of performance of an obligation 
cannot be otherwise determined from the terms 
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perform: 
(a) a monetary obligation, at the obligee’s place of 
business; 
(b) any other obligation, at its own place of business. 
(2) A party must bear any increase in the expenses 
incidental to performance which is caused by a 
change in its place of business subsequent to the 
conclusion of the contract. 

regulating the obligation it is: 
(a) in the case of a monetary obligation, the creditor’s 
place of business; 
(b) in the case of any other obligation, the debtor’s 
place of business. 
(2) […] 
(3) If, in a case to which paragraph (1) applies, a party 
causes any increase in the expenses incidental to per-
formance by a change in place of business or habitual 
residence subsequent to the time when the obligation 
was incurred, that party is obliged to bear the increase. 

 III. – 2:101: Place of performance 

(1) […] 
(2) For the purposes of the preceding paragraph: 
(a) if a party has more than one place of business, the 
place of business is that which has the closest 
relationship to the obligation; and 
(b) if a party does not have a place of business, or the 
obligation does not relate to a business matter, the 
habitual residence is substituted. 

Article 6.1.7 (Payment by cheque or other instrument) 

(1) Payment may be made in any form used in the 
ordinary course of business at the place for payment. 
(2) However, an obligee who accepts, either by 
virtue of paragraph (1) or voluntarily, a cheque, any 
other order to pay or a promise to pay, is presumed 
to do so only on condition that it will be honoured. 

III. – 2:108: Method of payment 

(1) Payment of money due may be made by any 
method used in the ordinary course of business. 
(2) A creditor who accepts a cheque or other order to 
pay or a promise to pay is presumed to do so only 
on condition that it will be honoured. 
The creditor may not enforce the original obligation 
to pay unless the order or promise is not honoured.  

Article 6.1.8 (Payment by funds transfer) 

(1) Unless the obligee has indicated a particular 
account, payment may be made by a transfer to any 
of the financial institutions in which the obligee has 
made it known that it has an account. 
(2) In case of payment by a transfer the obligation of 
the obligor is discharged when the transfer to the 
obligee’s financial institution becomes effective. 

 

Article 6.1.9 (Currency of payment) 

(1) If a monetary obligation is expressed in a 
currency other than that of the place for payment, it 
may be paid by the obligor in the currency of the 
place for payment unless 
(a) that currency is not freely convertible; or 
(b) the parties have agreed that payment should be 
made only in the currency in which the monetary 
obligation is expressed. 
(2) If it is impossible for the obligor to make payment 
in the currency in which the monetary obligation is 
expressed, the obligee may require payment in the 
currency of the place for payment, even in the case 
referred to in paragraph (1)(b). 

III. – 2:109: Currency of payment 

(1) The debtor and the creditor may agree that 
payment is to be made only in a specified currency. 
 
 
 
 
 
 
 
 
 
 
 



Michael Joachim Bonell / Roberta Peleggi 

514 Unif. L. Rev. 2009 

(3) Payment in the currency of the place for payment 
is to be made according to the applicable rate of 
exchange prevailing there when payment is due. 
(4) However, if the obligor has not paid at the time 
when payment is due, the obligee may require 
payment according to the applicable rate of 
exchange prevailing either when payment is due or 
at the time of actual payment. 

(2) In the absence of such agreement, a sum of money 
expressed in a currency other than that of the place 
where payment is due may be paid in the currency of 
that place according to the rate of exchange prevailing 
there at the time when payment is due. 
(3) If, in a case falling within the preceding para-
graph, the debtor has not paid at the time when 
payment is due, the creditor may require payment in 
the currency of the place where payment is due 
according to the rate of exchange prevailing there 
either at the time when payment is due or at the time 
of actual payment. 

Article 6.1.10 (Currency not expressed) 

Where a monetary obligation is not expressed in a 
particular currency, payment must be made in the 
currency of the place where payment is to be made. 

 

Article 6.1.11 (Costs of performance) 

Each party shall bear the costs of performance of its 
obligations. 

III. – 2:113: Costs and formalities of performance 

(1) The costs of performing an obligation are borne 
by the debtor. 
(2) In the case of a monetary obligation the debtor’s 
obligation to pay includes taking such steps and 
complying with such formalities as may be necessary 
to enable payment to be made. 

Article 6.1.12 (Imputation of payments) 

(1) An obligor owing several monetary obligations to 
the same obligee may specify at the time of payment 
the debt to which it intends the payment to be 
applied. However, the payment discharges first any 
expenses, then interest due and finally the principal. 
(2) If the obligor makes no such specification, the 
obligee may, within a reasonable time after 
payment, declare to the obligor the obligation to 
which it imputes the payment, provided that the 
obligation is due and undisputed. 
 
 
 
(3) In the absence of imputation under paragraphs (1) 
or (2), payment is imputed to that obligation which 
satisfies one of the following criteria in the order 
indicated: 
(a) an obligation which is due or which is the first to 
fall due; 
(b) the obligation for which the obligee has least 
security; 
(c) the obligation which is the most burdensome for 
the obligor; 
(d) the obligation which has arisen first. If none of 
the preceding criteria applies, payment is imputed to 
all the obligations proportionally. 

III. – 2:110: Imputation of performance 

(1) Where a debtor has to perform several obligations 
of the same nature and makes a performance which 
does not suffice to extinguish all of the obligations, 
then subject to paragraph (5), the debtor may at the 
time of performance notify the creditor of the 
obligation to which the performance is to be imputed. 
(2) If the debtor does not make such a notification 
the creditor may, within a reasonable time and by 
notifying the debtor, impute the performance to one 
of the obligations. 
(3) An imputation under paragraph (2) is not effective 
if it is to an obligation which is not yet due, or is 
illegal, or is disputed. 
(4) In the absence of an effective imputation by either 
party, and subject to the following paragraph, the per-
formance is imputed to that obligation which satisfies 
one of the following criteria in the sequence indicated: 
(a) the obligation which is due or is the first to fall due; 
 
(b) the obligation for which the creditor has the least 
security; 
(c) the obligation which is the most burdensome for 
the debtor; 
(d) the obligation which has arisen first. 
If none of the preceding criteria applies, the perform-
ance is imputed proportionately to all the obligations. 
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(5) In the case of a monetary obligation, a payment 
by the debtor is to be imputed, first, to expenses, 
secondly, to interest, and thirdly, to principal, unless 
the creditor makes a different imputation. 

Article 6.1.13 (Imputation of non-monetary 
obligations) 

Article 6.1.12 applies with appropriate adaptations to 
the imputation of performance of non-monetary 
obligations. 

 

 III. – 2:105: Alternative obligations or methods of 
performance 

(1) Where a debtor is bound to perform one of two 
or more obligations, or to perform an obligation in 
one of two or more ways, the choice belongs to the 
debtor, unless the terms regulating the obligations or 
obligation provide otherwise. 
(2) If the party who is to make the choice fails to 
choose by the time when performance is due, then: 
(a) if the delay amounts to a fundamental non-perform-
ance, the right to choose passes to the other party; 
(b) if the delay does not amount to a fundamental non-
performance, the other party may give a notice fixing 
an additional period of reasonable length in which the 
party to choose must do so. If the latter still fails to do 
so, the right to choose passes to the other party. 

 III. – 2:111: Property not accepted 

(1) A person who has an obligation to deliver or 
return corporeal property other than money and who 
is left in possession of the property because of the 
creditor’s failure to accept or retake the property, has 
an ancillary obligation to take reasonable steps to 
protect and preserve it. 
(2) The debtor may obtain discharge from the obli-
gation to deliver or return and from the ancillary 
obligation mentioned in the preceding paragraph: 
(a) by depositing the property on reasonable terms 
with a third person to be held to the order of the 
creditor, and notifying the creditor of this; or 
(b) by selling the property on reasonable terms after 
notice to the creditor, and paying the net proceeds to 
the creditor. 
(3) Where, however, the property is liable to rapid 
deterioration or its preservation is unreasonably 
expensive, the debtor must take reasonable steps to 
dispose of it. The debtor may obtain discharge from 
the obligation to deliver or return by paying the net 
proceeds to the creditor. 
(4) The debtor left in possession is entitled to be 
reimbursed or to retain out of the proceeds of sale 
any costs reasonably incurred. 
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 III. – 2:112: Money not accepted 

(1) Where a creditor fails to accept money properly 
tendered by the debtor, the debtor may after notice 
to the creditor obtain discharge from the obligation 
to pay by depositing the money to the order of the 
creditor in accordance with the law of the place 
where payment is due. 
(2) Paragraph (1) applies, with appropriate adapt-
ations, to money properly tendered by a third party 
in circumstances where the creditor is not entitled to 
refuse such performance. 

Article 6.1.14 (Application for public permission) 

Where the law of a State requires a public 
permission affecting the validity of the contract or its 
performance and neither that law nor the circum-
stances indicate otherwise 
(a) if only one party has its place of business in that 
State, that party shall take the measures necessary to 
obtain the permission; 
(b) in any other case the party whose performance 
requires permission shall take the necessary measures. 

 

Article 6.1.15 (Procedure in applying for permission) 

(1) The party required to take the measures necessary 
to obtain the permission shall do so without undue 
delay and shall bear any expenses incurred. 
(2) That party shall whenever appropriate give the 
other party notice of the grant or refusal of such 
permission without undue delay. 

 

Article 6.1.16 (Permission neither granted nor refused) 

(1) If, notwithstanding the fact that the party respons-
ible has taken all measures required, permission is 
neither granted nor refused within an agreed period 
or, where no period has been agreed, within a 
reasonable time from the conclusion of the contract, 
either party is entitled to terminate the contract. 
(2) Where the permission affects some terms only, 
paragraph (1) does not apply if, having regard to the 
circumstances, it is reasonable to uphold the 
remaining contract even if the permission is refused. 

 

Article 6.1.17 (Permission refused) 

(1) The refusal of a permission affecting the validity of 
the contract renders the contract void. If the refusal 
affects the validity of some terms only, only such terms 
are void if, having regard to the circumstances, it is 
reasonable to uphold the remaining contract. 
(2) Where the refusal of a permission renders the 
performance of the contract impossible in whole or 
in part, the rules on non-performance apply. 
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Section 2: Hardship 

Article 6.2.1 (Contract to be observed) 

 
Where the performance of a contract becomes more 
onerous for one of the parties, that party is 
nevertheless bound to perform its obligations subject 
to the following provisions on hardship. 
 ______________________________ 

Article 6.2.2 (Definition of hardship) 

There is hardship where the occurrence of events 
fundamentally alters the equilibrium of the contract 
either because the cost of a party’s performance has 
increased or because the value of the performance a 
party receives has diminished, and 
(a) the events occur or become known to the disad-
vantaged party after the conclusion of the contract; 
(b) the events could not reasonably have been taken 
into account by the disadvantaged party at the time 
of the conclusion of the contract; 
(c) the events are beyond the control of the 
disadvantaged party; and 
(d) the risk of the events was not assumed by the 
disadvantaged party 
_____________________________ 

Article 6.2.3 (Effects of hardship) 

(1) In case of hardship the disadvantaged party is 
entitled to request renegotiations. The request shall 
be made without undue delay and shall indicate the 
grounds on which it is based. 
(2) The request for renegotiation does not in itself 
entitle the disadvantaged party to withhold 
performance. 
(3) Upon failure to reach agreement within a 
reasonable time either party may resort to the court. 
(4) If the court finds hardship it may, if reasonable, 
(a) terminate the contract at a date and on terms to 
be fixed, or 
(b) adapt the contract with a view to restoring its 
equilibrium. 

 

III. – 1:110: Variation or termination by court on a 
change of circumstances 

(1) An obligation must be performed even if perform-
ance has become more onerous, whether because 
the cost of performance has increased or because the 
value of what is to be received in return has dimin-
ished. 
(2) If, however, performance of a contractual obli-
gation or of an obligation arising from a unilateral 
juridical act becomes so onerous because of an 
exceptional change of circumstances that it would 
be manifestly unjust to hold the debtor to the obli-
gation a court may: 
(a) vary the obligation in order to make it reasonable 
and equitable in the new circumstances; or 
(b) terminate the obligation at a date and on terms to 
be determined by the court. 
(3) Paragraph (2) applies only if: 
(a) the change of circumstances occurred after the 
time when the obligation was incurred, 
(b) the debtor did not at that time take into account, 
and could not reasonably be expected to have taken 
into account, the possibility or scale of that change 
of circumstances; 
(c) the debtor did not assume, and cannot reasonably 
be regarded as having assumed, the risk of that 
change of circumstances; and 
(d) the debtor has attempted, reasonably and in good 
faith, to achieve by negotiation a reasonable and 
equitable adjustment of the terms regulating the 
obligation. 

CHAPTER 7 — NON-PERFORMANCE 

Section 1: Non-performance in general 

Article 7.1.1 (Non-performance defined) 

Non-performance is failure by a party to perform any 
of its obligations under the contract, including 
defective performance or late performance. 

 

 

III. – 1:102: Definitions 

(1) […] 
(2) […] 
(3) Non-performance of an obligation is any failure to 
perform the obligation, whether or not excused, and 
includes delayed performance and any other 
performance which is not in accordance with the 
terms regulating the obligation. 
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(4) […] 
(5) […] 

Annex Non-performance: 

“Non-performance”, in relation to an obligation, 
means any failure to perform the obligation, whether 
or not excused. It includes delayed performance and 
defective performance. 

Article 7.1.2 (Interference by the other party) 

A party may not rely on the non-performance of the 
other party to the extent that such non-performance 
was caused by the first party’s act or omission or by 
another event as to which the first party bears the 
risk. 

III. – 3:101: Remedies available 

(1) […] 
(2) […] 
(3) The creditor may not resort to any of those 
remedies to the extent that the creditor caused the 
debtor’s non-performance. 

Article 7.1.3 (Withholding performance) 

 
(1) Where the parties are to perform simultaneously, 
either party may withhold performance until the 
other party tenders its performance. 
(2) Where the parties are to perform consecutively, 
the party that is to perform later may withhold its 
performance until the first party has performed. 

III. – 3:401: Right to withhold performance of 
reciprocal obligation 

(1) A creditor who is to perform a reciprocal 
obligation at the same time as, or after, the debtor 
performs has a right to withhold performance of the 
reciprocal obligation until the debtor has tendered 
performance or has performed. 
(2) A creditor who is to perform a reciprocal 
obligation before the debtor performs and who 
reasonably believes that there will be non-
performance by the debtor when the debtor’s 
performance becomes due may withhold 
performance of the reciprocal obligation for as long 
as the reasonable belief continues. However, the 
right to withhold performance is lost if the debtor 
gives an adequate assurance of due performance. 
(4) The performance which may be withheld under 
this Article is the whole or part of the performance as 
may be reasonable in the circumstances. 

Article 7.1.4 (Cure by non-performing party) 

(1) The non-performing party may, at its own 
expense, cure any non-performance, provided that 
(a) without undue delay, it gives notice indicating the 
proposed manner and timing of the cure; 
(b) cure is appropriate in the circumstances; 
(c) the aggrieved party has no legitimate interest in 
refusing cure; and  
(d) cure is effected promptly. 
(2) The right to cure is not precluded by notice of 
termination. 
 
 
 
 
 
 

III. – 3:202: Cure by debtor: general rules 

(1) The debtor may make a new and conforming 
tender if that can be done within the time allowed 
for performance. 
 
(2) If the debtor cannot make a new and conforming 
tender within the time allowed for performance but, 
promptly after being notified of the lack of conform-
ity, offers to cure it within a reasonable time and at 
the debtor’s own expense, the creditor may not 
pursue any remedy for non-performance, other than 
withholding performance, before allowing the 
debtor a reasonable period in which to attempt to 
cure the non-conformity. 
(3) Paragraph (2) is subject to the provisions of the 
following Article. 
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(3) Upon effective notice of cure, rights of the 
aggrieved party that are inconsistent with the non-
performing party’s performance are suspended until 
the time for cure has expired. 
(4) The aggrieved party may withhold performance 
pending cure. 
(5) Notwithstanding cure, the aggrieved party retains 
the right to claim damages for delay as well as for 
any harm caused or not prevented by the cure. 

III. – 3:203: When creditor need not allow debtor an 
opportunity to cure  

The creditor need not, under paragraph (2) of the 
preceding Article, allow the debtor a period in 
which to attempt cure if: 
(a) failure to perform a contractual obligation within 
the time allowed for performance amounts to a 
fundamental non-performance; 
(b) the creditor has reason to believe that the debtor’s 
performance was made with knowledge of the non-
conformity and was not in accordance with good 
faith and fair dealing; 
(c) the creditor has reason to believe that the debtor 
will be unable to effect the cure within a reasonable 
time and without significant inconvenience to the 
creditor or other prejudice to the creditor’s legitimate 
interests; or 
(d) cure would be inappropriate in the 
circumstances. 

III. – 3:204: Consequences of allowing debtor 
opportunity to cure 

(1) During the period allowed for cure the creditor 
may withhold performance of the creditor’s 
reciprocal obligations, but may not resort to any 
other remedy. 
(2) If the debtor fails to effect cure within the time 
allowed, the creditor may resort to any available 
remedy. 
(3) Notwithstanding cure, the creditor retains the 
right to damages for any loss caused by the debtor’s 
initial or subsequent non-performance or by the 
process of effecting cure. 

 III. – 3:205: Return of replaced item 

(1) Where the debtor has, whether voluntarily or in 
compliance with an order under III. – 3:302 
(Enforcement of non-monetary obligations), remedied 
a non-conforming performance by replacement, the 
debtor has a right and an obligation to take back the 
replaced item at the debtor’s expense. 
(2) The creditor is not liable to pay for any use made 
of the replaced item in the period prior to the 
replacement. 

Article 7.1.5 (Additional period for performance) 

 
(1) In a case of non-performance the aggrieved party 
may by notice to the other party allow an additional 
period of time for performance. 
(2) During the additional period the aggrieved party 
may withhold performance of its own reciprocal 

III. – 3:103: Notice fixing additional period for 
performance 

(1) In any case of non-performance of an obligation 
the creditor may by notice to the debtor allow an 
additional period of time for performance. 
(2) During the additional period the creditor may 
withhold performance of the creditor’s reciprocal 
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obligations and may claim damages but may not 
resort to any other remedy. If it receives notice from 
the other party that the latter will not perform within 
that period, or if upon expiry of that period due 
performance has not been made, the aggrieved party 
may resort to any of the remedies that may be 
available under this Chapter. 
(3) Where in a case of delay in performance which is 
not fundamental the aggrieved party has given notice 
allowing an additional period of time of reasonable 
length, it may terminate the contract at the end of 
that period. If the additional period allowed is not of 
reasonable length it shall be extended to a reason-
able length. The aggrieved party may in its notice 
provide that if the other party fails to perform within 
the period allowed by the notice the contract shall 
automatically terminate. 
(4) Paragraph (3) does not apply where the obligation 
which has not been performed is only a minor part 
of the contractual obligation of the non-performing 
party. 

obligations and may claim damages, but may not 
resort to any other remedy. 
(3) If the creditor receives notice from the debtor that 
the debtor will not perform within that period, or if 
upon expiry of that period due performance has not 
been made, the creditor may resort to any available 
remedy. 

III. – 3:503: Termination after notice fixing 
additional time for performance 

(1) A creditor may terminate in a case of delay in 
performance of a contractual obligation which is not 
in itself fundamental if the creditor gives a notice 
fixing an additional period of time of reasonable 
length for performance and the debtor does not 
perform within that period. 
(2) If the period fixed is unreasonably short, the 
creditor may terminate only after a reasonable period 
from the time of the notice  

III. – 3:507: Notice of termination 

(1) […] 
(2) Where a notice under III. – 3:503 (Termination 
after notice fixing additional time for performance) 
provides for automatic termination if the debtor does 
not perform within the period fixed by the notice, 
termination takes effect after that period or a 
reasonable length of time from the giving of notice 
(whichever is longer) without further notice. 

 III. – 3:105: Term excluding or restricting remedies 

(1) A term of a contract or other juridical act which 
purports to exclude or restrict liability to pay 
damages for personal injury (including fatal injury) 
caused intentionally or by gross negligence is void. 
(2) […] 

Article 7.1.6 (Exemption clauses) 

A clause which limits or excludes one party’s 
liability for non-performance or which permits one 
party to render performance substantially different 
from what the other party reasonably expected may 
not be invoked if it would be grossly unfair to do so, 
having regard to the purpose of the contract. 

III. – 3:105: Term excluding or restricting remedies 

(1) […] 
(2) A term excluding or restricting a remedy for non-
performance of an obligation, even if valid and 
otherwise effective, having regard in particular to the 
rules on unfair contract terms in Book II, Chapter 9, 
Section 4, may nevertheless not be invoked if it would 
be contrary to good faith and fair dealing to do so. 

 III. – 3:106: Notices relating to non-performance 

(1) If the creditor gives notice to the debtor because of 
the debtor’s non-performance of an obligation or 
because such non-performance is anticipated, and the 
notice is properly dispatched or given, a delay or 
inaccuracy in the transmission of the notice or its 
failure to arrive does not prevent it from having effect. 
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(2) The notice has effect from the time at which it 
would have arrived in normal circumstances. 

 III. – 3:107: Failure to notify non-conformity 

(1) If, in the case of an obligation to supply goods, 
other assets or services, the debtor supplies goods, 
other assets or services which are not in conformity 
with the terms regulating the obligation, the creditor 
may not rely on the lack of conformity unless the 
creditor gives notice to the debtor within a reasonable 
time specifying the nature of the lack of conformity. 
(2) The reasonable time runs from the time when the 
goods or other assets are supplied or the service is 
completed or from the time, if it is later, when the 
creditor discovered or could reasonably be expected 
to have discovered the non-conformity. 
(3) The debtor is not entitled to rely on paragraph (1) 
if the failure relates to facts which the debtor knew 
or could reasonably be expected to have known and 
which the debtor did not disclose to the creditor. 
(4) This Article does not apply where the creditor is a 
consumer. 

 III. – 3:108: Business unable to fulfil consumer’s 
order by distance communication 

(1) Where a business is unable to perform its 
obligations under a contract concluded with a 
consumer by means of distance communication, it is 
obliged to inform the consumer immediately and 
refund any sums paid by the consumer without 
undue delay and in any case within 30 days. 
The consumer’s remedies for non-performance 
remain unaffected. 
(2) The parties may not, to the detriment of the 
consumer, exclude the application of this Article or 
derogate from or vary its effects. 

Article 7.1.7 (Force majeure) 

(1) Non-performance by a party is excused if that 
party proves that the non-performance was due to an 
impediment beyond its control and that it could not 
reasonably be expected to have taken the 
impediment into account at the time of the 
conclusion of the contract or to have avoided or 
overcome it or its consequences. 
(2) When the impediment is only temporary, the 
excuse shall have effect for such period as is 
reasonable having regard to the effect of the 
impediment on the performance of the contract. 
(3) The party who fails to perform must give notice to 
the other party of the impediment and its effect on its 
ability to perform. If the notice is not received by the 
other party within a reasonable time after the party 

III. – 3:104: Excuse due to an impediment 

(1) A debtor’s non-performance of an obligation is 
excused if it is due to an impediment beyond the 
debtor’s control and if the debtor could not reason-
ably be expected to have avoided or overcome the 
impediment or its consequences. 
(2) Where the obligation arose out of a contract or 
other juridical act, non-performance is not excused if 
the debtor could reasonably be expected to have 
taken the impediment into account at the time when 
the obligation was incurred. 
(3) Where the excusing impediment is only tem-
porary the excuse has effect for the period during 
which the impediment exists. However, if the delay 
amounts to a fundamental non-performance, the 
creditor may treat it as such. 
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who fails to perform knew or ought to have known 
of the impediment, it is liable for damages resulting 
from such non-receipt. 
(4) Nothing in this Article prevents a party from 
exercising a right to terminate the contract or to 
withhold performance or request interest on money 
due. 

(4) Where the excusing impediment is permanent 
the obligation is extinguished.  
Any reciprocal obligation is also extinguished. In the 
case of contractual obligations any restitutionary 
effects of extinction are regulated by the rules in 
Chapter 3, Section 5, Sub-section 4 (Restitution) with 
appropriate adaptations. 
(5) The debtor must ensure that notice of the impe-
diment and of its effect on the ability to perform 
reaches the creditor within a reasonable time after 
the debtor knew or could reasonably be expected to 
have known of these circumstances. The creditor is 
entitled to damages for any loss resulting from the 
non-receipt of such notice. 

 III. – 2:106: Performance entrusted to another 

A debtor who entrusts performance of an obligation 
to another person remains responsible for 
performance. 

Section 2: Right to performance 

Article 7.2.1 (Performance of monetary obligation) 

Where a party who is obliged to pay money does 
not do so, the other party may require payment. 

 

III. – 3:301: Enforcement of monetary obligations 

(1) The creditor is entitled to recover money the 
payment of which is due. 
(2) […] 

Article 7.2.2 (Performance of non-monetary 
obligation) 

Where a party who owes an obligation other than 
one to pay money does not perform, the other party 
may require performance, unless 
(a) performance is impossible in law or in fact; 
(b) performance or, where relevant, enforcement is 
unreasonably burdensome or expensive; 
(c) the party entitled to performance may reasonably 
obtain performance from another source; 
(d) performance is of an exclusively personal 
character; or 
(e) the party entitled to performance does not require 
performance within a reasonable time after it has, or 
ought to have, become aware of the non-
performance. 

III. – 3:302: Enforcement of non-monetary 
obligations 

(1) The creditor is entitled to enforce specific perform-
ance of an obligation other than one to pay money. 
(2) […] 
(3) Specific performance cannot, however, be 
enforced where: 
(a) performance would be unlawful or impossible; 
(b) performance would be unreasonably 
burdensome or expensive; or 
(c) performance would be of such a personal 
character that it would be unreasonable to enforce it. 
(4) The creditor loses the right to enforce specific 
performance if performance is not requested within a 
reasonable time after the creditor has become, or 
could reasonably be expected to have become, 
aware of the non-performance. 
(5) […] 

 III. – 3:302: Enforcement of non-monetary 
obligations 

(1) […] 
(2) […] 
(3) […] 
(4) […] 
(5)The creditor cannot recover damages for loss or a 
stipulated payment for non-performance to the 
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extent that the creditor has increased the loss or the 
amount of the payment by insisting unreasonably on 
specific performance in circumstances where the 
creditor could have made a reasonable substitute 
transaction without significant effort or expense. 

Article 7.2.3 (Repair and replacement of defective 
performance) 

The right to performance includes in appropriate 
cases the right to require repair, replacement, or 
other cure of defective performance. The provisions 
of Articles 7.2.1 and 7.2.2 apply accordingly. 
 

III. – 3:302: Enforcement of non-monetary 
obligations 

(1) […] 
(2) Specific performance includes the remedying free 
of charge of a performance which is not in 
conformity with the terms regulating the obligation. 
(3) […] 
(4) […] 
(5) […] 

Article 7.2.4 (Judicial penalty) 

(1) Where the court orders a party to perform, it may 
also direct that this party pay a penalty if it does not 
comply with the order. 
(2) The penalty shall be paid to the aggrieved party 
unless mandatory provisions of the law of the forum 
provide otherwise. Payment of the penalty to the 
aggrieved party does not exclude any claim for 
damages. 

 

Article 7.2.5 (Change of remedy) 

(1) An aggrieved party who has required 
performance of a non-monetary obligation and who 
has not received performance within a period fixed 
or otherwise within a reasonable period of time may 
invoke any other remedy. 
(2) Where the decision of a court for performance of 
a non-monetary obligation cannot be enforced, the 
aggrieved party may invoke any other remedy. 

 

 III. – 3:301: Enforcement of monetary obligations 

(1) […] 
(2) Where the creditor has not yet performed the 
reciprocal obligation for which payment will be due 
and it is clear that the debtor in the monetary oblige-
tion will be unwilling to receive performance, the 
creditor may nonetheless proceed with performance 
and may recover payment unless: 
(a) the creditor could have made a reasonable substi-
tute transaction without significant effort or expense; 
or 
(b) performance would be unreasonable in the 
circumstances. 
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 III. – 3:303: Damages not precluded 

The fact that a right to enforce specific performance 
is excluded under the preceding Article does not 
preclude a claim for damages. 

Section 3: Termination 

Article 7.3.1 (Right to terminate the contract) 

 
(1) A party may terminate the contract where the 
failure of the other party to perform an obligation 
under the contract amounts to a fundamental non-
performance. 
(2) In determining whether a failure to perform an 
obligation amounts to a fundamental non-perform-
ance regard shall be had, in particular, to whether 
(a) the non-performance substantially deprives the 
aggrieved party of what it was entitled to expect under 
the contract unless the other party did not foresee and 
could not reasonably have foreseen such result;  
(b) strict compliance with the obligation which has 
not been performed is of essence under the contract; 
(c) the non-performance is intentional or reckless; 
(d) the non-performance gives the aggrieved party 
reason to believe that it cannot rely on the other 
party’s future performance; 
(e) the non-performing party will suffer dispropor-
tionate loss as a result of the preparation or perform-
ance if the contract is terminated. 
(3) In the case of delay the aggrieved party may also 
terminate the contract if the other party fails to per-
form before the time allowed it under Article 7.1.5 
has expired. 

 

III. – 3:502: Termination for fundamental non-
performance 

(1) A creditor may terminate if the debtor’s non-
performance of a contractual obligation is 
fundamental. 
 
(2) A non-performance of a contractual obligation is 
fundamental if: 
(a) it substantially deprives the creditor of what the 
creditor was entitled to expect under the contract, as 
applied to the whole or relevant part of the 
performance, unless at the time of conclusion of the 
contract the debtor did not foresee and could not 
reasonably be expected to have foreseen that result; or 
(b) it is intentional or reckless and gives the creditor 
reason to believe that the debtor’s future 
performance cannot be relied on. 

Article 7.3.2 (Notice of termination) 

(1) The right of a party to terminate the contract is 
exercised by notice to the other party. 
 
 
 
 
(2) If performance has been offered late or otherwise 
does not conform to the contract the aggrieved party 
will lose its right to terminate the contract unless it 
gives notice to the other party within a reasonable 
time after it has or ought to have become aware of 
the offer or of the non-conforming performance. 

III. – 3:507: Notice of termination 

(1) A right to terminate under this Section is 
exercised by notice to the debtor. 
(2) […] 

III. – 3:508: Loss of right to terminate 

(1) If performance has been tendered late or a 
tendered performance otherwise does not conform 
to the contract the creditor loses the right to 
terminate under this Section unless notice of 
termination is given within a reasonable time. 
(2) Where the creditor has given the debtor a period 
of time to cure the non-performance under III. – 
3:202 (Cure by debtor: general rules) the time 
mentioned in paragraph (1) begins to run from the 
expiry of that period. In other cases that time begins 
to run from the time when the creditor has become, 
or could reasonably be expected to have become, 
aware of the tender or the non-conformity. 
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(3) A creditor loses a right to terminate by notice under 
III. – 3:503 (Termination after notice fixing additional 
time for performance), III. – 3:504 (Termination for 
anticipated non-performance) or III. – 3:505 
(Termination for inadequate assurance of perform-
ance) unless the creditor gives notice of termination 
within a reasonable time after the right has arisen. 

Article 7.3.3 (Anticipatory non-performance) 

 
Where prior to the date for performance by one of 
the parties it is clear that there will be a fundamental 
non-performance by that party, the other party may 
terminate the contract. 

III. – 3:504: Termination for anticipated non-
performance 

A creditor may terminate before performance of a 
contractual obligation is due if the debtor has 
declared that there will be a non-performance of the 
obligation, or it is otherwise clear that there will be 
such a non-performance, and if the non-performance 
would have been fundamental. 

Article 7.3.4 (Adequate assurance of due 
performance) 

A party who reasonably believes that there will be a 
fundamental non-performance by the other party 
may demand adequate assurance of due 
performance and may meanwhile withhold its own 
performance. Where this assurance is not provided 
within a reasonable time the party demanding it may 
terminate the contract. 

III. – 3:505: Termination for inadequate assurance of 
performance 

A creditor who reasonably believes that there will be 
a fundamental non-performance of a contractual 
obligation by the debtor may terminate if the creditor 
demands an adequate assurance of due performance 
and no such assurance is provided within a 
reasonable time. 

III. – 3:401: Right to withhold performance of 
reciprocal obligation 

(1) […] 
(2) A creditor who is to perform a reciprocal 
obligation before the debtor performs and who 
reasonably believes that there will be non-
performance by the debtor when the debtor’s 
performance becomes due may withhold 
performance of the reciprocal obligation for as long 
as the reasonable belief continues. However, the 
right to withhold performance is lost if the debtor 
gives an adequate assurance of due performance. 
(3) […] 
(4) […] 

Article 7.3.5 (Effects of termination in general) 

(1) Termination of the contract releases both parties 
from their obligation to effect and to receive future 
performance. 
 
 
 
 
 
 
 
 
 

III. – 3:509: Effect on obligations under the contract 

(1) On termination under this Section, the outstand-
ing obligations or relevant part of the outstanding 
obligations of the parties under the contract come to 
an end. 
(2) […] 
(3) A creditor who terminates under this Section 
retains existing rights to damages or a stipulated sum 
for non-performance and in addition has the same 
right to damages or a stipulated payment for non-
performance as the creditor would have had if there 
had been non-performance of the now extinguished 
obligations of the debtor. In relation to such 
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(2) Termination does not preclude a claim for 
damages for non-performance. 
 
 
 
 
 
(3) Termination does not affect any provision in the 
contract for the settlement of disputes or any other 
term of the contract which is to operate even after 
termination. 

extinguished obligations the creditor is not regarded 
as having caused or contributed to the loss merely 
by exercising the right to terminate. 

III. – 3:102: Cumulation of remedies 

Remedies which are not incompatible may be 
cumulated. In particular, a creditor is not deprived of 
the right to damages by resorting to any other 
remedy. 

III. – 3:509: Effect on obligations under the contract 

(1) […] 
(2) Termination does not, however, affect any 
provision of the contract for the settlement of 
disputes or other provision which is to operate even 
after termination. 
(3) […] 

 III. – 3:506: Scope of right when obligations 
divisible 

(1) Where the debtor’s obligations under the contract 
are not divisible the 
creditor may only terminate the contractual 
relationship as a whole. 
(2) Where the debtor’s obligations under the contract 
are to be performed in separate parts or are 
otherwise divisible, then: 
(a) if there is a ground for termination under this 
Section of a part to which a counter-performance can 
be apportioned, the creditor may terminate the 
contractual relationship so far as it relates to that part; 
(b) the creditor may terminate the contractual 
relationship as a whole only if the creditor cannot 
reasonably be expected to accept performance of the 
other parts or there is a ground for termination in 
relation to the contractual relationship as a whole. 

Article 7.3.6 (Restitution) 

 
(1) On termination of the contract either party may 
claim restitution of whatever it has supplied, 
provided that such party concurrently makes 
restitution of whatever it has received. If restitution in 
kind is not possible or appropriate allowance should 
be made in money whenever reasonable.  
(2) However, if performance of the contract has 
extended over a period of time and the contract is 
divisible, such restitution can only be claimed for the 
period after termination has taken effect. 

III. – 3:510: Restitution of benefits received by 
performance 

(1) On termination under this Section a party (the 
recipient) who has received any benefit by the 
other’s performance of obligations under the contract 
is obliged to return it. Where both parties have obli-
gations to return, the obligations are reciprocal. 
(2) If the performance was a payment of money, the 
amount received is to be repaid. 
(3) To the extent that the benefit (not being money) is 
transferable, it is to be returned by transferring it. 
However, if a transfer would cause unreasonable 
effort or expense, the benefit may be returned by 
paying its value. 
(4) To the extent that the benefit is not transferable it 
is to be returned by paying its value in accordance 
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with III. – 3:512 (Payment of value of benefit). 
(5) The obligation to return a benefit extends to any 
natural or legal fruits received from the benefit. 

 III. – 3:511: When restitution not required 

(1) There is no obligation to make restitution under 
this Sub-section to the extent that conforming 
performance by one party has been met by 
conforming performance by the other. 
(2) The terminating party may elect to treat perform-
ance as non-conforming if what was received by that 
party is of no, or fundamentally reduced, value to 
that party because of the other party’s non-
performance. 
(3) Restitution under this Sub-section is not required 
where the contract was gratuitous. 

 III. – 3:512: Payment of value of benefit 

(1) The recipient is obliged to: 
(a) pay the value (at the time of performance) of a 
benefit which is not transferable or which ceases to 
be transferable before the time when it is to be 
returned; and 
(b) pay recompense for any reduction in the value of 
a returnable benefit as a result of a change in the 
condition of the benefit between the time of receipt 
and the time when it is to be returned. 
(2) Where there was an agreed price the value of the 
benefit is that proportion of the price which the 
value of the actual performance bears to the value of 
the promised performance. Where no price was 
agreed the value of the benefit is the sum of money 
which a willing and capable provider and a willing 
and capable recipient, knowing of any non-
conformity, would lawfully have agreed. 
(3) The recipient’s liability to pay the value of a 
benefit is reduced to the extent that as a result of a 
non-performance of an obligation owed by the other 
party to the recipient: 
(a) the benefit cannot be returned in essentially the 
same condition as when it was received; or 
(b) the recipient is compelled without compensation 
either to dispose of it or to sustain a disadvantage in 
order to preserve it. 
(4) The recipient’s liability to pay the value of a 
benefit is likewise reduced to the extent that it 
cannot be returned in the same condition as when it 
was received as a result of conduct of the recipient 
in the reasonable, but mistaken, belief that there was 
no non-conformity. 
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 III. – 3:513: Use and improvements 

(1) The recipient is obliged to pay a reasonable 
amount for any use which the recipient makes of the 
benefit except in so far as the recipient is liable 
under III. – 3:512 (Payment of value of benefit) 
paragraph (1) in respect of that use. 
(2) A recipient who has improved a benefit which 
the recipient is obliged under this Section to return 
has a right to payment of the value of improvements 
if the other party can readily obtain that value by 
dealing with the benefit unless: 
(a) the improvement was a non-performance of an 
obligation owed by the recipient to the other party; 
or 
(b) the recipient made the improvement when the 
recipient knew or could reasonably be expected to 
know that the benefit would have to be returned. 

 III. – 3:514: Liabilities arising after time when return 
due 

(1) The recipient is obliged to: 
(a) pay the value (at the time of performance) of a 
benefit which ceases to be transferable after the time 
when its return was due; and 
(b) pay recompense for any reduction in the value of 
a returnable benefit as a result of a change in the 
condition of the benefit after the time when its return 
was due. 
(2) If the benefit is disposed of after the time when 
return was due, the value to be paid is the value of 
any proceeds, if this is greater. 
(3) Other liabilities arising from non-performance of 
an obligation to return a benefit are unaffected. 

 III. – 3:601: Right to reduce price 

(1) A creditor who accepts a performance not 
conforming to the terms regulating the obligation 
may reduce the price. The reduction is to be propor-
tionate to the decrease in the value of what was 
received by virtue of the performance at the time it 
was made compared to the value of what would 
have been received by virtue of a conforming 
performance. 
(2) A creditor who is entitled to reduce the price 
under the preceding paragraph and who has already 
paid a sum exceeding the reduced price may recover 
the excess from the debtor. 
(3) A creditor who reduces the price cannot also 
recover damages for the loss thereby compensated 
but remains entitled to damages for any further loss 
suffered. 
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(4) This Article applies with appropriate adaptations 
to a reciprocal obligation of the creditor other than 
an obligation to pay a price. 

Section 4: Damages 

Article 7.4.1 (Right to damages) 

Any non-performance gives the aggrieved party a 
right to damages either exclusively or in conjunction 
with any other remedies except where the non-
performance is excused under these Principles. 

 

III. – 3:701: Right to damages 

(1) The creditor is entitled to damages for loss caused 
by the debtor’s non-performance of an obligation, 
unless the non-performance is excused. 
(2) […] 
(3) […] 

III. – 3:102: Cumulation of remedies 

Remedies which are not incompatible may be 
cumulated. In particular, a creditor is not deprived of 
the right to damages by resorting to any other remedy. 

Article 7.4.2 (Full compensation) 

(1) The aggrieved party is entitled to full compensation 
for harm sustained as a result of the non-performance. 
Such harm includes both any loss which it suffered 
and any gain of which it was deprived, taking into 
account any gain to the aggrieved party resulting from 
its avoidance of cost or harm. 
 
 
 
 
 
(2) Such harm may be non-pecuniary and includes, 
for instance, physical suffering or emotional distress. 

III. – 3:702: General measure of damages 

The general measure of damages for loss caused by 
non-performance of an obligation is such sum as will 
put the creditor as nearly as possible into the 
position in which the creditor would have been if 
the obligation had been duly performed. Such 
damages cover loss which the creditor has suffered 
and gain of which the creditor has been deprived. 

III. – 3:701: Right to damages 

(1) […] 
(2) […] 
(3) “Loss” includes economic and non-economic 
loss. “Economic loss” includes loss of income or 
profit, burdens incurred and a reduction in the value 
of property. “Non-economic loss” includes pain and 
suffering and impairment of the quality of life. 

Article 7.4.3 (Certainty of harm) 

(1) Compensation is due only for harm, including 
future harm, that is established with a reasonable 
degree of certainty. 
(2) Compensation may be due for the loss of a chance 
in proportion to the probability of its occurrence. 
(3) Where the amount of damages cannot be 
established with a sufficient degree of certainty, the 
assessment is at the discretion of the court. 

III. – 3:701: Right to damages 

(1) […] 
(2) The loss for which damages are recoverable 
includes future loss which is reasonably likely to 
occur. 
(3) […] 
 

Article 7.4.4 (Foreseeability of harm) 

The non-performing party is liable only for harm 
which it foresaw or could reasonably have foreseen 
at the time of the conclusion of the contract as being 
likely to result from its non-performance. 

III. – 3:703: Foreseeability 

The debtor in an obligation which arises from a 
contract or other juridical act is liable only for loss 
which the debtor foresaw or could reasonably be 
expected to have foreseen at the time when the 
obligation was incurred as a likely result of the non-
performance, unless the non-performance was 
intentional, reckless or grossly negligent. 
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Article 7.4.5 (Proof of harm in case of replacement 
transaction) 

Where the aggrieved party has terminated the 
contract and has made a replacement transaction 
within a reasonable time and in a reasonable manner 
it may recover the difference between the contract 
price and the price of the replacement transaction as 
well as damages for any further harm. 

III. – 3:706: Substitute transaction 

 
A creditor who has terminated a contractual 
relationship in whole or in part under Section 5 and 
has made a substitute transaction within a reasonable 
time and in a reasonable manner may, in so far as 
entitled to damages, recover the difference between 
the price and the substitute transaction price as well 
as damages for any further loss. 

Article 7.4.6 (Proof of harm by current price) 

(1) Where the aggrieved party has terminated the 
contract and has not made a replacement transaction 
but there is a current price for the performance 
contracted for, it may recover the difference between 
the contract price and the price current at the time 
the contract is terminated as well as damages for any 
further harm. 
(2) Current price is the price generally charged for 
goods delivered or services rendered in comparable 
circumstances at the place where the contract should 
have been performed or, if there is no current price 
at that place, the current price at such other place 
that appears reasonable to take as a reference. 

III. – 3:707: Current price 

Where the creditor has terminated a contractual 
relationship in whole or in part under Section 5 and 
has not made a substitute transaction but there is a 
current price for the performance, the creditor may, 
in so far as entitled to damages, recover the 
difference between the contract price and the price 
current at the time of termination as well as damages 
for any further loss. 

Article 7.4.7 (Harm due in part to aggrieved party) 

Where the harm is due in part to an act or omission 
of the aggrieved party or to another event as to 
which that party bears the risk, the amount of 
damages shall be reduced to the extent that these 
factors have contributed to the harm, having regard 
to the conduct of each of the parties. 

III. – 3:704: Loss attributable to creditor 

The debtor is not liable for loss suffered by the 
creditor to the extent that the creditor contributed to 
the non-performance or its effects. 

Article 7.4.8 (Mitigation of harm) 

(1) The non-performing party is not liable for harm 
suffered by the aggrieved party to the extent that the 
harm could have been reduced by the latter party’s 
taking reasonable steps. 
(2) The aggrieved party is entitled to recover any 
expenses reasonably incurred in attempting to 
reduce the harm. 

III. – 3:705: Reduction of loss 

(1) The debtor is not liable for loss suffered by the 
creditor to the extent that the creditor could have 
reduced the loss by taking reasonable steps. 
(2) The creditor is entitled to recover any expenses 
reasonably incurred in attempting to reduce the loss. 

Article 7.4.9 (Interest for failure to pay money) 

(1) If a party does not pay a sum of money when it 
falls due the aggrieved party is entitled to interest 
upon that sum from the time when payment is due 
to the time of payment whether or not the non-
payment is excused. 
(2) The rate of interest shall be the average bank 
short-term lending rate to prime borrowers prevailing 
for the currency of payment at the place for pay-
ment, or where no such rate exists at that place, then 

III. – 3:708: Interest on late payments 

(1) If payment of a sum of money is delayed, 
whether or not the non-performance is excused, the 
creditor is entitled to interest on that sum from the 
time when payment is due to the time of payment at 
the average commercial bank short-term lending rate 
to prime borrowers prevailing for the currency of 
payment at the place where payment is due. 
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the same rate in the State of the currency of payment. 
In the absence of such a rate at either place the rate 
of interest shall be the appropriate rate fixed by the 
law of the State of the currency of payment. 
(3) The aggrieved party is entitled to additional 
damages if the non-payment caused it a greater harm. 

 
 
 
 
(2) The creditor may in addition recover damages for 
any further loss. 

Article 7.4.10 (Interest on damages) 

Unless otherwise agreed, interest on damages for 
non-performance of non-monetary obligations 
accrues as from the time of non-performance. 

 

Article 7.4.11 (Manner of monetary redress) 

(1) Damages are to be paid in a lump sum. However, 
they may be payable in instalments where the nature 
of the harm makes this appropriate. 
(2) Damages to be paid in instalments may be 
indexed. 

 

 III. – 3:710: Interest in commercial contracts 

(1) If a business delays the payment of a price due 
under a contract for the supply of goods, other assets 
or services without being excused under III. – 3:104 
(Excuse due to an impediment), interest is due at the 
rate specified in paragraph (4), unless a higher 
interest rate is applicable. 
(2) Interest at the rate specified in paragraph (4) starts 
to run on the day which follows the date or the end 
of the period for payment provided in the contract. If 
there is no such date or period, interest at that rate 
starts to run: 
(a) 30 days after the date when the debtor receives 
the invoice or an equivalent request for payment; or 
(b) 30 days after the date of receipt of the goods or 
services, if the date under (a) is earlier or uncertain, 
or if it is uncertain whether the debtor has received 
an invoice or equivalent request for payment. 
(3) If conformity of goods or services to the contract 
is to be ascertained by way of acceptance or verifi-
cation, the 30 day period under paragraph (2)(b) 
starts to run on the date of acceptance or verification. 
(4) The interest rate for delayed payment is the 
interest rate applied by the European Central Bank to 
its most recent main refinancing operation carried 
out before the first calendar day of the half-year in 
question (“the reference rate”), plus seven percent-
age points. For the currency of a Member State 
which is not participating in the third stage of 
economic and monetary union, the reference rate is 
the equivalent rate set by its national central bank. 
(5) The creditor may in addition recover damages for 
any further loss. 



Michael Joachim Bonell / Roberta Peleggi 

532 Unif. L. Rev. 2009 

 III. – 3:711: Unfair terms relating to interest 

(1) A term whereby a business pays interest from a 
date later than that specified in the preceding Article 
paragraph (2) (a) and (b) and paragraph (3), or at a 
rate lower than that specified in paragraph (4), is not 
binding to the extent that this would be unfair. 
(2) A term whereby a debtor is allowed to pay the 
price for goods, other assets or services later than the 
time when interest starts to run under the preceding 
Article paragraph (2)(a) and (b) and paragraph (3) 
does not deprive the creditor of interest to the extent 
that this would be unfair. 
(3) Something is unfair for the purposes of this Article 
if it grossly deviates from good commercial practice, 
contrary to good faith and fair dealing. 

Article 7.4.12 (Currency in which to assess damages) 

 
Damages are to be assessed either in the currency in 
which the monetary obligation was expressed or in 
the currency in which the harm was suffered, 
whichever is more appropriate. 

III. – 3:713: Currency by which damages to be 
measured 

Damages are to be measured by the currency which 
most appropriately reflects the creditor’s loss. 

Article 7.4.13 (Agreed payment for non-performance) 

(1) Where the contract provides that a party who 
does not perform is to pay a specified sum to the 
aggrieved party for such non-performance, the 
aggrieved party is entitled to that sum irrespective of 
its actual harm. 
(2) However, notwithstanding any agreement to the 
contrary the specified sum may be reduced to a 
reasonable amount where it is grossly excessive in 
relation to the harm resulting from the non-
performance and to the other circumstances. 

III. – 3:712: Stipulated payment for non-performance 

(1) Where the terms regulating an obligation provide 
that a debtor who fails to perform the obligation is to 
pay a specified sum to the creditor for such non-
performance, the creditor is entitled to that sum 
irrespective of the actual loss. 
(2) However, despite any provision to the contrary, 
the sum so specified in a contract or other juridical 
act may be reduced to a reasonable amount where it 
is grossly excessive in relation to the loss resulting 
from the non-performance and the other 
circumstances. 

CHAPTER 8 — SET-OFF 
Article 8.1 (Conditions of set-off) 

(1) Where two parties owe each other money or other 
performances of the same kind, either of them (“the 
first party”) may set off its obligation against that of its 
obligee (“the other party”) if at the time of set-off, 
(a) the first party is entitled to perform its obligation; 
(b) the other party’s obligation is ascertained as to its 
existence and amount and performance is due. 
 
 
 
 
 
 
 

 
III. – 6:101: Definitions and scope 

(1) “Set-off” is the process by which a person may 
use a right to performance held against another 
person to extinguish in whole or in part an 
obligation owed to that person. 
(2) This Chapter does not apply to set-off in 
insolvency.  

III. – 6:102: Requirements for set-off 

If two parties owe each other obligations of the same 
kind, either party may set off that party’s right against 
the other party’s right, if and to the extent that, at the 
time of set-off: 
(a) the performance of the first party is due or, even if 
it is not due, the first party can oblige the other party 
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(2) If the obligations of both parties arise from the 
same contract, the first party may also set off its 
obligation against an obligation of the other party 
which is not ascertained as to its existence or to its 
amount. 

to accept performance;  
(b) the performance of the other party is due; and 
(c) each party has authority to dispose of that party’s 
right for the purpose of the set-off. 

III. – 6:103: Unascertained rights 

(1) A debtor may not set off a right which is 
unascertained as to its existence or value unless the 
set-off will not prejudice the interests of the creditor. 
(2) Where the rights of both parties arise from the 
same legal relationship it is presumed that the 
creditor’s interests will not be prejudiced. 

Article 8.2 (Foreign currency set-off) 

Where the obligations are to pay money in different 
currencies, the right of set-off may be exercised, 
provided that both currencies are freely convertible 
and the parties have not agreed that the first party 
shall pay only in a specified currency 

III. – 6:104: Foreign currency set-off 

Where parties owe each other money in different 
currencies, each party may set off that party’s right 
against the other party’s right, unless the parties have 
agreed that the party declaring set-off is to pay 
exclusively in a specified currency. 

Article 8.3 (Set-off by notice) 

The right of set-off is exercised by notice to the other 
party. 

III. – 6:105: Set-off by notice 

The right of set-off is exercised by notice to the other 
party. 

Article 8.4 (Content of notice) 

(1) The notice must specify the obligations to which 
it relates. 
(2) If the notice does not specify the obligation 
against which set-off is exercised, the other party 
may, within a reasonable time, declare to the first 
party the obligation to which set-off relates. If no 
such declaration is made, the set-off will relate to all 
the obligations proportionally. 

III. – 6:106: Two or more rights and obligations 

(1) Where the party giving notice of set-off has two  
or more rights against the other party, the notice is 
effective only if it identifies the right to which it 
relates. 
(2) Where the party giving notice of set-off has to 
perform two or more obligations towards the other 
party, the rules on imputation of performance apply 
with appropriate adaptations. 

Article 8.5 (Effect of set-off) 

(1) Set-off discharges the obligations. 
(2) If obligations differ in amount, set-off discharges 
the obligations up to the amount of the lesser 
obligation. 
(3) Set-off takes effect as from the time of notice. 

III. – 6:107: Effect of set-off 

Set-off extinguishes the obligations, as far as they are 
coextensive, as from the time of notice. 

 III. – 6:108: Exclusion of right of set-off 

Set-off cannot be effected: 
(a) where it is excluded by agreement; 
(b) against a right to the extent that that right is not 
capable of attachment; and 
(c) against a right arising from an intentional 
wrongful act. 
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CHAPTER 9 — ASSIGNMENT OF RIGHTS, 
TRANSFER OF OBLIGATIONS, ASSIGNMENT OF 
CONTRACTS 

Section 1: Assignment of rights 

Article 9.1.1 (Definitions) 

“Assignment of a right” means the transfer by 
agreement from one person (the “assignor”) to 
another person (the “assignee”), including transfer by 
way of security, of the assignor’s right to payment of 
a monetary sum or other performance from a third 
person (“the obligor”). 

[Chapter 5: Change of parties 
Section 1: Assignments of rights] 

 
 

III. – 5:101: Scope of Section 

(1) This Section applies to the assignment, by a 
contract or other juridical act, of a right to 
performance of an obligation. 
(2) […] 

III. – 5:102: Definitions 

(1) An “assignment” of a right is the transfer of the 
right from one person (the “assignor”) to another 
person (the “assignee”). 
(2) An “act of assignment” is a contract or other 
juridical act which is intended to effect a transfer of 
the right.  
(3) Where part of a right is assigned, any reference in 
this Section to a right includes a reference to the 
assigned part of the right. 

 
 
Article 9.1.2 (Exclusions) 

 
This Section does not apply to transfers made under 
the special rules governing the transfers: 
(a) of instruments such as negotiable instruments, 
documents of title or financial instruments, or 
(b) of rights in the course of transferring a business. 

[Chapter 5: Change of parties 
Section 1: Assignments of rights] 

III. – 5:101: Scope of Section 

(1) […] 
(2) It does not apply to the transfer of a financial 
instrument or investment security where such 
transfer must be by entry in a register maintained by 
or for the issuer or where there are other 
requirements for transfer or restrictions on transfer. 

Article 9.1.3 (Assignability of non-monetary rights) 

 
A right to non-monetary performance may be 
assigned only if the assignment does not render the 
obligation significantly more burdensome. 
 

III. – 5:117: Effect on place of performance 

(1) […] 
(2) Where the assigned right relates to a non-
monetary obligation to be performed at a particular 
place, the assignee may not require performance at 
any other place. 

Article 9.1.4 (Partial assignment) 

(1) A right to the payment of a monetary sum may be 
assigned partially. 
(2) A right to other performance may be assigned 
partially only if it is divisible, and the assignment 
does not render the obligation significantly more 
burdensome. 

III. – 5:107: Assignability in part 

(1) A right to performance of a monetary obligation 
may be assigned in part. 
(2) A right to performance of a non-monetary obli-
gation may be assigned in part only if 
(a) the debtor consents to the assignment; or 
(b) the right is divisible and the assignment does not 
render the obligation significantly more burdensome. 
(3) Where a right is assigned in part the assignor is 
liable to the debtor for any increased costs which the 
debtor thereby incurs. 
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 III. – 5:105: Assignability: general rule 

(1) All rights to performance are assignable except 
where otherwise provided by law. 
(2) A right to performance which is by law accessory 
to another right is not assignable separately from that 
right. 

Article 9.1.5 (Future rights) 

A future right is deemed to be transferred at the time 
of the agreement, provided the right, when it comes 
into existence, can be identified as the right to which 
the assignment relates. 

III. – 5:106: Future and unspecified rights 

(1) A future right to performance may be the subject 
of an act of assignment but the transfer of the right 
depends on its coming into existence and being 
identifiable as the right to which the act of 
assignment relates. 
(2) […] 

III. – 5:114: When assignment takes place 

(1) […] 
(2) However, an assignment of a right which was a 
future right at the time of the act of assignment is 
regarded as having taken place when all 
requirements other than those dependent on the 
existence of the right were satisfied. 
(3) […] 

Article 9.1.6 (Rights assigned without individual 
specification) 

A number of rights may be assigned without 
individual specification, provided such rights can be 
identified as rights to which the assignment relates at 
the time of the assignment or when they come into 
existence. 

III. – 5:106: Future and unspecified rights 

(1) […] 
(2) A number of rights to performance may be 
assigned without individual specification if, at the 
time when the assignment is to take place in relation 
to them, they are identifiable as rights to which the 
act of assignment relates. 

Article 9.1.7 (Agreement between assignor and 
assignee sufficient) 

(1) A right is assigned by mere agreement between 
the assignor and the assignee, without notice to the 
obligor. 
(2) The consent of the obligor is not required unless 
the obligation in the circumstances is of an 
essentially personal character. 

III. – 5:110: Act of assignment: formation and 
validity 

(1) Subject to paragraphs (2) and (3), the rules of 
Book II on the formation and validity of contracts 
and other juridical acts apply to acts of assignment. 
(2) […] 
(3) […] 

III. – 5:104: Basic requirements 

(1) The requirements for an assignment of a right to 
performance are that: 
(a) the right exists; 
(b) the right is assignable; 
(c) the person purporting to assign the right has the 
right or authority to transfer it; 
(d) the assignee is entitled as against the assignor to 
the transfer by virtue of a contract or other juridical 
act, a court order or a rule of law; and 
(e) there is a valid act of assignment of the right. 
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(2) The entitlement referred to in paragraph (1)(d) 
need not precede the  act of assignment. 
(3) The same contract or other juridical act may 
operate as the conferment of an entitlement and as 
the act of assignment. 
(4) Neither notice to the debtor nor the consent of 
the debtor to the assignment is required. 

III. – 5:111: Right or authority to assign 

The requirement of right or authority in III. – 5:104 
(Basic requirements) paragraph (1)(c) need not be 
satisfied at the time of the act of assignment but has 
to be satisfied at the time the assignment is to take 
place. 

III. – 5:113: New creditor 

As soon as the assignment takes place the assignor 
ceases to be the creditor and the assignee becomes 
the creditor in relation to the right assigned. 

III. – 5:114: When assignment takes place 

(1) An assignment takes place when the require-
ments of III. – 5:104 (Basic requirements) are 
satisfied, or at such later time as the act of 
assignment may provide. 
(2) […] 

III. – 5:109: Assignability: rights personal to the 
creditor 

(1) A right is not assignable if it is a right to a 
performance which the debtor, by reason of the nature 
of the performance or the relationship between the 
debtor and the creditor, could not reasonably be 
required to render to anyone except that creditor. 
(2) Paragraph (1) does not apply if the debtor has 
consented to the assignment. 

 
Article 9.1.8 (Obligor’s additional costs) 

The obligor has a right to be compensated by the 
assignor or the assignee for any additional costs 
caused by the assignment. 

[Effects of assignment] 

III. – 5:117: Effect on place of performance 

(1) Where the assigned right relates to an obligation 
to pay money at a particular place, the assignee may 
require payment at any place within the same 
country or, if that country is a Member State of the 
European Union, at any place within the European 
Union, but the assignor is liable to the debtor for any 
increased costs which the debtor incurs by reason of 
any change in the place of performance. 
(2) […]. 

III. – 5:107: Assignability in part 

(1) […] 
(3) […] 
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Article 9.1.9 (Non-assignment clauses) 

 
(1) The assignment of a right to the payment of a 
monetary sum is effective notwithstanding an 
agreement between the assignor and the obligor 
limiting or prohibiting such an assignment. 
However, the assignor may be liable to the obligor 
for breach of contract. 
(2) The assignment of a right to other performance is 
ineffective if it is contrary to an agreement between 
the assignor and the obligor limiting or prohibiting 
the assignment. 
Nevertheless, the assignment is effective if the 
assignee, at the time of the assignment, neither knew 
nor ought to have known of the agreement. The 
assignor may then be liable to the obligor for breach 
of contract. 

III. – 5:108: Assignability: effect of contractual 
prohibition 

(1) A contractual prohibition of, or restriction on, the 
assignment of a right does not affect the assignability 
of the right. 
(2) However, where a right is assigned in breach of 
such a prohibition or restriction: 
(a) the debtor may perform in favour of the assignor 
and is discharged by so doing; and 
(b) the debtor retains all rights of set-off against the 
assignor as if the right had not been assigned. 
(3)  Paragraph (2) does not apply if: 
(a) the debtor has consented to the assignment; 
(b) the debtor has caused the assignee to believe on 
reasonable grounds that there was no such prohi-
bition or restriction; or 
(c) the assigned right is a right to payment for the 
provision of goods or services. 
(4) The fact that a right is assignable notwithstanding 
a contractual prohibition or restriction does not affect 
the assignor’s liability to the debtor for any breach of 
the prohibition or restriction. 

Article 9.1.10 (Notice to the obligor) 

 
(1) Until the obligor receives a notice of the 
assignment from either the assignor or the assignee, 
it is discharged by paying the assignor. 
(2) After the obligor receives such a notice, it is 
discharged only by paying the assignee. 

III. – 5:119: Performance to person who is not the 
creditor 

(1) The debtor is discharged by performing to the 
assignor so long as the debtor has not received a 
notice of assignment from either the assignor or the 
assignee and does not know that the assignor is no 
longer entitled to receive performance. 
(2) Notwithstanding that the person identified as the 
assignee in a notice of assignment is not the creditor, 
the debtor is discharged by performing in good faith 
to that person. 
(3) Notwithstanding that the person identified as the 
assignee in a notice of assignment received from a 
person claiming to be the assignee is not the 
creditor, the debtor is discharged by performing to 
that person if the creditor has caused the debtor 
reasonably and in good faith to believe that the right 
has been assigned to that person. 

Article 9.1.11 (Successive assignments) 

 
If the same right has been assigned by the same 
assignor to two or more successive assignees, the 
obligor is discharged by paying according to the 
order in which the notices were received. 

III. – 5:121: Competition between successive 
assignees 

(1) Where there are successive purported assign-
ments by the same person of the same right to 
performance the purported assignee whose assign-
ment is first notified to the debtor has priority over 
any earlier assignee if at the time of the later assign-
ment the assignee under that assignment neither 
knew nor could reasonably be expected to have 
known of the earlier assignment. 
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(2) The debtor is discharged by paying the first to 
notify even if aware of competing demands.  

 III. – 5:122: Competition between assignee and 
assignor receiving proceeds 

Where the debtor is discharged under III. – 5:108 
(Assignability: effect of contractual prohibition) 
paragraph (2)(a) or III. – 5:119 (Performance to person 
who is not the creditor) paragraph (1), the assignee’s 
right against the assignor to the proceeds has priority 
over the right of a competing claimant so long as the 
proceeds are held by the assignor and are reasonably 
identifiable from the other assets of the assignor. 

Article 9.1.12 (Adequate proof of assignment) 

(1) If notice of the assignment is given by the 
assignee, the obligor may request the assignee to 
provide within a reasonable time adequate proof that 
the assignment has been made. 
(2) Until adequate proof is provided, the obligor may 
withhold payment. 
(3) Unless adequate proof is provided, notice is not 
effective. 
(4) Adequate proof includes, but is not limited to, 
any writing emanating from the assignor and 
indicating that the assignment has taken place. 

III. – 5:120: Adequate proof of assignment 

(1) A debtor who believes on reasonable grounds 
that the right has been assigned but who has not 
received a notice of assignment, may request the 
person who is believed to have assigned the right to 
provide a notice of assignment or a confirmation that 
the right has not been assigned or that the assignor is 
still entitled to receive payment. 
(2) A debtor who has received a notice of assignment 
which is not in textual form on a durable medium or 
which does not give adequate information about the 
assigned right or the name and address of the assignee 
may request the person giving the notice to provide a 
new notice which satisfies these requirements. 
(3) A debtor who has received a notice of assignment 
from the assignee but not from the assignor may 
request the assignee to provide reliable evidence of 
the assignment. Reliable evidence includes, but is 
not limited to, any statement in textual form on a 
durable medium emanating from the assignor 
indicating that the right has been assigned. 
(4) A debtor who has made a request under this Article 
may withhold performance until the request is met. 

Article 9.1.13 (Defences and rights of set-off) 

(1) The obligor may assert against the assignee all 
defences that the obligor could assert against the 
assignor. 
 
(2) The obligor may exercise against the assignee any 
right of set-off available to the obligor against the 
assignor up to the time notice of assignment was 
received. 

III. – 5:116: Effect on defences and rights of set-off 

(1) The debtor may invoke against the assignee all 
substantive and procedural defences to a claim 
based on the assigned right which the debtor could 
have invoked against the assignor. 
(2) The debtor may not, however, invoke a defence 
against the assignee: 
(a) if the debtor has caused the assignee to believe 
that there was no such defence; or 
(b) if the defence is based on breach by the assignor 
of a prohibition or restriction on assignment. 
(3) The debtor may invoke against the assignee all 
rights of set-off which would have been available 
against the assignor in respect of rights against the 
assignor: 
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(a) existing at the time when the debtor could no 
longer obtain a discharge by performing to the 
assignor; or 
(b) closely connected with the assigned right. 

Article 9.1.14 (Rights related to the right assigned) 

The assignment of a right transfers to the assignee: 
(a) all the assignor’s rights to payment or other 
performance under the contract in respect of the 
right assigned, and 
(b) all rights securing performance of the right 
assigned. 

III. – 5:115: Rights transferred to assignee 

(1) The assignment of a right to performance transfers 
to the assignee not only the primary right but also all 
accessory rights and transferable supporting security 
rights. 
(2) Where the assignment of a right to performance 
of a contractual obligation is associated with the 
substitution of the assignee as debtor in respect of 
any obligation owed by the assignor under the same 
contract, this Article takes effect subject to III. – 
5:302 (Transfer of contractual position). 

Article 9.1.15 (Undertakings of the assignor) 

The assignor undertakes towards the assignee, 
except as otherwise disclosed to the assignee, that: 
(a) the assigned right exists at the time of the assign-
ment, unless the right is a future right; 
(b) the assignor is entitled to assign the right; 
(c) the right has not been previously assigned to 
another assignee, and it is free from any right or 
claim from a third party; 
(d) the obligor does not have any defences; 
(e) neither the obligor nor the assignor has given 
notice of set-off concerning the assigned right and 
will not give any such notice; 
(f) the assignor will reimburse the assignee for any 
payment received from the obligor before notice of 
the assignment was given. 

III. – 5:112: Undertakings by assignor 

(1) The undertakings in paragraphs (2) to (6) are 
included in the act of assignment unless the act of 
assignment or the circumstances indicate otherwise. 
(2) The assignor undertakes that: 
(a) the assigned right exists or will exist at the time 
when the assignment is to take effect; 
(b) the assignor is entitled to assign the right or will 
be so entitled at the time when the assignment is to 
take effect. 
(c) the debtor has no defences against an assertion of 
the right; 
(d) the right will not be affected by any right of set-off 
available as between the assignor and the debtor; 
and 
(e) the right has not been the subject of a prior 
assignment to another assignee and is not subject to 
any right in security in favour of any other person or 
to any other encumbrance. 
(3) The assignor undertakes that any terms of a 
contract or other juridical act which have been 
disclosed to the assignee as terms regulating the right 
have not been modified and are not affected by any 
undisclosed agreement as to their meaning or effect 
which would be prejudicial to the assignee.  
(4) The assignor undertakes that the terms of any 
contract or other juridical act from which the right 
arises will not be modified without the consent of 
the assignee unless the modification is provided for 
in the act of assignment or is one which is made in 
good faith and is of a nature to which the assignee 
could not reasonably object. 
(5) The assignor undertakes not to conclude or grant 
any subsequent act of assignment of the same right 
which could lead to another person obtaining 
priority over the assignee. 
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(6) The assignor undertakes to transfer to the 
assignee, or to take such steps as are necessary to 
complete the transfer of, all transferable rights 
intended to secure the performance which are not 
already transferred by the assignment, and to transfer 
the proceeds of any non-transferable rights intended 
to secure the performance. 
(7) The assignor does not represent that the debtor 
has, or will have, the ability to pay. 

 III. – 5:118: Effect of initial invalidity, subsequent 
avoidance, withdrawal, termination and revocation 

(1) This Article applies where the assignee’s 
entitlement for the purposes of III. – 5:104 (Basic 
requirements) paragraph (1)(d) arises from a contract 
or other juridical act (the underlying contract or 
other juridical act) whether or not it is followed by a 
separate act of assignment for the purposes of 
paragraph (1)(e) of that Article. 
(2) Where the underlying contract or other juridical 
act is void from the beginning, no assignment takes 
place. 
(3) Where, after an assignment has taken place, the 
underlying contract or other juridical act is avoided 
under Book II, Chapter 7, the right is treated as never 
having passed to the assignee (retroactive effect on 
assignment). 
(4) Where, after an assignment has taken place, the 
underlying contract or other juridical act is with-
drawn in the sense of Book II, Chapter 5, or the 
contractual relationship is terminated under any rule 
of Book III, or a donation is revoked in the sense of 
Book IV. H Chapter 4, there is no retroactive effect 
on the assignment. 
(5) This Article does not affect any right to recover 
based on other provisions of these model rules. 

Section 2: Transfer of obligations 

Article 9.2.1 (Modes of transfer) 

An obligation to pay money or render other 
performance may be transferred from one person 
(the “original obligor”) to another person (the “new 
obligor”) either 
(a) by an agreement between the original obligor and 
the new obligor subject to Article 9.2.3, or 
(b) by an agreement between the obligee and the 
new obligor, by which the new obligor assumes the 
obligation. 

[Substitution and addition of debtors] 

III. – 5:201: Scope  

This Section applies only to the substitution or 
addition of a new debtor by agreement. 
 

III. – 5:202: Types of substitution or addition 

(1) A new debtor may be substituted or added: 
(a) in such a way that the original debtor is 
discharged (complete substitution of new debtor); 
(b) [...] 
(c) [...] 
(2) [...] 
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Article 9.2.2 (Exclusion) 

This Section does not apply to transfers of 
obligations made under the special rules governing 
transfers of obligations in the course of transferring a 
business. 

 

Article 9.2.3 (Requirement of obligee’s consent to 
transfer) 

The transfer of an obligation by an agreement 
between the original obligor and the new obligor 
requires the consent of the obligee. 

III. – 5:203: Consent of creditor 

 
(1) The consent of the creditor is required for the 
substitution of a new debtor, whether  complete or 
incomplete. 
(2) [...] 

Article 9.2.4 (Advance consent of obligee) 

(1) The obligee may give its consent in advance. 
(2) If the obligee has given its consent in advance, 
the transfer of the obligation becomes effective when 
a notice of the transfer is given to the obligee or 
when the obligee acknowledges it. 

III. – 5:203: Consent of creditor 

(1) [...] 
(2) The consent of the creditor to the substitution of a 
new debtor may be given in advance. In such a case 
the substitution takes effect only when the creditor is 
given notice by the new debtor of the agreement 
between the new and the original debtor. 
(3) [...] 

Article 9.2.5 (Discharge of original obligor) 

(1) The obligee may discharge the original obligor. 
(2) The obligee may also retain the original obligor 
as an obligor in case the new obligor does not 
perform properly. 
(3) Otherwise the original obligor and the new 
obligor are jointly and severally liable. 
 

III. – 5:202: Types of substitution or addition 

(1) A new debtor may be substituted or added: 
(a) in such a way that the original debtor is 
discharged (complete substitution of new debtor); 
(b) in such a way that the original debtor is retained 
as a debtor in case the new debtor does not perform 
properly (incomplete substitution of new debtor); or 
(c) in such a way that the original debtor and the 
new debtor have solidary liability (addition of new 
debtor). 
(2) If it is clear that there is a new debtor but not 
clear what type of substitution or addition was 
intended, the original debtor and the new debtor 
have solidary liability. 

III. – 5:204: Complete substitution 

A third person may undertake with the agreement of 
the creditor and the original debtor to be completely 
substituted as debtor, with the effect that the original 
debtor is discharged. 

III. – 5:206: Incomplete substitution 

A third person may agree with the creditor and with 
the original debtor to be incompletely substituted as 
debtor, with the effect that the original debtor is 
retained as a debtor in case the original debtor does 
not perform properly. 
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Article 9.2.6 (Third party performance) 

(1) Without the obligee’s consent, the obligor may 
contract with another person that this person will 
perform the obligation in place of the obligor, unless 
the obligation in the circumstances has an essentially 
personal character. 
(2) The obligee retains its claim against the obligor. 

III. – 2:107: Performance by a third person 

(1) Where personal performance by the debtor is not 
required by the terms regulating the obligation, the 
creditor cannot refuse performance by a third person 
if: 
(a) the third person acts with the assent of the debtor; 
or 
(b) the third person has a legitimate interest in 
performing and the debtor has failed to perform or c 
(2) Performance by a third person in accordance with 
paragraph (1) discharges the debtor except to the 
extent that the third person takes over the creditor’s 
right by assignment or subrogation. 

Article 9.2.7 (Defences and rights of set-off) 

 
(1) The new obligor may assert against the obligee all 
defences which the original obligor could assert 
against the obligee. 
(2) The new obligor may not exercise against the 
obligee any right of set-off available to the original 
obligor against the obligee. 

III. – 5:205: Effects of complete substitution on 
defences, set-off and security rights 

(1) The new debtor may invoke against the creditor 
all defences which the original debtor could have 
invoked against the creditor. 
(2) The new debtor may not exercise against the 
creditor any right of set-off available to the original 
debtor against the creditor. 
(3) [...]  
(4) [...] 
(5) [...] 

III. – 5:207: Effects of incomplete substitution 

(1) The effects of an incomplete substitution on 
defences and set-off are the same as the effects of a 
complete substitution. 
(2) To the extent that the original debtor is not 
discharged, any personal or proprietary security 
provided for the performance of that debtor’s 
obligations is unaffected by the substitution. 
(3) So far as not inconsistent with paragraphs (1) and 
(2) the liability of the original debtor is governed by 
the rules on the liability of a provider of dependent 
personal security with subsidiary liability. 

 III. – 5:205: Effects of complete substitution on 
defences, set-off and security rights 

(1) [...] 
(2) [...] 
(3) The new debtor cannot invoke against the creditor 
any rights or defences arising from the relationship 
between the new debtor and the original debtor. 
(4) [...] 
(5) [...] 

Article 9.2.8 (Rights related to the obligation 
transferred) 

(1) The obligee may assert against the new obligor all 
its rights to payment or other performance under the 

III. – 5:205: Effects of complete substitution on 
defences, set-off and security rights 

(1) [...] 
(2) [...] 
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contract in respect of the obligation transferred. 
(2) If the original obligor is discharged under Article 
9.2.5(1), a security granted by any person other than 
the new obligor for the performance of the obli-
gation is discharged, unless that other person agrees 
that it should continue to be available to the obligee. 
(3) Discharge of the original obligor also extends to 
any security of the original obligor given to the 
obligee for the performance of the obligation, unless 
the security is over an asset which is transferred as 
part of a transaction between the original obligor and 
the new obligor. 

(3) [...] 
(4) The discharge of the original debtor  also extends 
to any personal or proprietary security provided by the  
original debtor to the creditor for the performance of 
the obligation, unless the security is over an asset 
which is transferred to the new debtor as part of a 
transaction between the original and the new debtor. 
(5) Upon discharge of the original debtor, a security 
granted by any person other than the new debtor for 
the performance of the obligation is released, unless 
that other person agrees that it should continue to be 
available to the creditor. 

 III. – 5:203: Consent of creditor 

(1) [...] 
(2) [...] 
(3) The consent of the creditor is not required for the 
addition of a new debtor but the creditor, by notice 
to the new debtor, can reject the right conferred 
against the new debtor if that is done without undue 
delay after being informed of the right and before it 
has been expressly or impliedly accepted. On such 
rejection the right is treated as never having been 
conferred. 

 III. – 5:208: Addition of new debtor 

A third person may agree with the debtor to be 
added as a debtor, with the effect that the original 
debtor and the new debtor have solidary liability. 

 III. – 5:209: Effects of addition of new debtor 

(1) Where there is a contract between the new debtor 
and the creditor, or a separate unilateral juridical act 
by the new debtor in favour of the creditor, whereby 
the new debtor is added as a debtor, the new debtor 
cannot invoke against the creditor any rights or 
defences arising from the relationship between the 
new debtor and the original debtor. 
Where there is no such contract or unilateral 
juridical act the new debtor can invoke against the 
creditor any ground of invalidity affecting the 
agreement with the original debtor. 
(2) So far as not inconsistent with paragraph (1), the 
rules of Book III, Chapter 4, Section 1 (Plurality of 
debtors) apply. 

Section 3: Assignment of contracts 

Article 9.3.1 (Definitions) 

“Assignment of a contract” means the transfer by 
agreement from one person (the “assignor”) to 
another person (the “assignee”) of the assignor’s 
rights and obligations arising out of a contract with 

[Transfer of contractual position]  

III. – 5:301: Scope 

This Section applies only to transfers by agreement. 

III. – 5:302: Transfer of contractual position 

(1) A party to a contractual relationship may agree 
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another person (the “other party”). with a third person, with the consent of the other 
party to the contractual relationship, that that person 
is to be substituted as a party to the relationship. 
(2) [...] 
(3) [...] 

Article 9.3.2 (Exclusion) 

This Section does not apply to the assignment of con-
tracts made under the special rules governing transfers 
of contracts in the course of transferring a business. 

 

Article 9.3.3 (Requirement of consent of the other 
party) 

The assignment of a contract requires the consent of 
the other party. 
 

III. – 5:302: Transfer of contractual position 

 
(1) A party to a contractual relationship may agree 
with a third person, with the consent of the other 
party to the contractual relationship, that that person 
is to be substituted as a party to the relationship. 
(2) [...] 
(3) [...] 

Article 9.3.4 (Advance consent of the other party) 

(1) The other party may give its consent in advance. 
(2) If the other party has given its consent in advance, 
the assignment of the contract becomes effective 
when a notice of the assignment is given to the other 
party or when the other party acknowledges it. 

III. – 5:302: Transfer of contractual position 

(1) [...] 
(2) The consent of the other party may be given in 
advance. In such a case the transfer takes effect only 
when that party is given notice of it. 
(3) [...] 

Article 9.3.5 (Discharge of the assignor) 

(1) The other party may discharge the assignor. 
(2) The other party may also retain the assignor as an 
obligor in case the assignee does not perform 
properly. 
(3) Otherwise the assignor and the assignee are 
jointly and severally liable. 

 

Article 9.3.6 (Defences and rights of set-off) 

(1) To the extent that the assignment of a contract 
involves an assignment of rights, Article 9.1.13 
applies accordingly. 
(2) To the extent that the assignment of a contract 
involves a transfer of obligations, Article 9.2.7 
applies accordingly.  

 

Article 9.3.7 (Rights transferred with the contract) 

(1) To the extent that the assignment of a contract 
involves an assignment of rights, Article 9.1.14 
applies accordingly. 
(2) To the extent that the assignment of a contract 
involves a transfer of obligations, Article 9.2.8 
applies accordingly. 

III. – 5:302: Transfer of contractual position 

(1) [...] 
(2) [...] 
(3) To the extent that the substitution of the third 
person involves a transfer of rights, the provisions of 
Section 1 of this Chapter on the assignment of rights 
apply; to the extent that obligations are transferred, 
the provisions of Section 2 of this Chapter on the 
substitution of a new debtor apply. 
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CHAPTER 10 — LIMITATION PERIODS 

Article 10.1 (Scope of the Chapter) 

(1) The exercise of rights governed by these 
Principles is barred by the expiration of a period of 
time, referred to as “limitation period”, according to 
the rules of this Chapter. 
(2) This Chapter does not govern the time within 
which one party is required under these Principles, as 
a condition for the acquisition or exercise of its right, 
to give notice to the other party or to perform any act 
other than the institution of legal proceedings. 

 

III. – 7:101: Rights subject to prescription 

A right to performance of an obligation is subject to 
prescription by the expiry of a period of time in 
accordance with the rules in this Chapter. 
 

 III. – 7:502: Effect on ancillary rights 

The period of prescription for a right to payment of 
interest, and other rights of an ancillary nature, 
expires not later than the period for the principal 
right. 

Article 10.2 (Limitation periods) 

(1) The general limitation period is three years 
beginning on the day after the day the obligee 
knows or ought to know the facts as a result of 
which the obligee’s right can be exercised. 
 
 
 
 
 
 
 
 
 
 
(2) In any event, the maximum limitation period is 
ten years beginning on the day after the day the right 
can be exercised. 

III. – 7:201: General period 

The general period of prescription is three years. 

III. – 7:203: Commencement 

(1) The general period of prescription begins to run 
from the time when the debtor has to effect perform-
ance or, in the case of a right to damages, from the 
time of the act which gives rise to the right. 
(2) Where the debtor is under a continuing oblige-
tion to do or refrain from doing something, the 
general period of prescription begins to run with 
each breach of the obligation. 
(3) […] 

III. – 7:307: Maximum length of period 

The period of prescription cannot be extended, by 
suspension of its running or postponement of its 
expiry under this Chapter, to more than ten years or, 
in case of rights to damages for personal injuries, to 
more than thirty years. This does not apply to 
suspension under III. – 7:302 (Suspension in case of 
judicial and other proceedings). 

 III. – 7:301: Suspension in case of ignorance 

The running of the period of prescription is 
suspended as long as the creditor does not know of, 
and could not reasonably be expected to know of: 
(a) the identity of the debtor; or 
(b) the facts giving rise to the right including, in the 
case of a right to damages, the type of damage. 
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 III. – 7:202: Period for a right established by legal 
proceedings 

(1) The period of prescription for a right established 
by judgment is ten years. 
(2) The same applies to a right established by an 
arbitral award or other instrument which is 
enforceable as if it were a judgment. 

III. – 7:203: Commencement 

(1) […] 
(2) […] 
(3) The period of prescription set out in III. – 7:202 
(Period for a right established by legal proceedings) 
begins to run from the time when the judgment or 
arbitral award obtains the effect of res judicata, or 
the other instrument becomes enforceable, though 
not before the debtor has to effect performance. 

Article 10.3 (Modification of limitation periods by 
the parties) 

(1) The parties may modify the limitation periods. 
(2) However they may not 
(a) shorten the general limitation period to less than 
one year; 
(b) shorten the maximum limitation period to less 
than four years; 
(c) extend the maximum limitation period to more 
than fifteen years. 

III. – 7:601: Agreements concerning prescription 

 
(1) The requirements for prescription may be 
modified by agreement between the parties, in 
particular by either shortening or lengthening the 
periods of prescription. 
(2) The period of prescription may not, however, be 
reduced to less than one year or extended to more 
than thirty years after the time of commencement set 
out in III. – 7:203 (Commencement). 

Article 10.4 (New limitation period by 
acknowledgement) 

(1) Where the obligor before the expiration of the 
general limitation period acknowledges the right of 
the obligee, a new general limitation period begins 
on the day after the day of the acknowledgement. 
(2) The maximum limitation period does not begin to 
run again, but may be exceeded by the beginning of 
a new general limitation period under Article 10.2(1). 

III. – 7:401: Renewal by acknowledgement 

 
(1) If the debtor acknowledges the right, vis-à-vis the 
creditor, by part payment, payment of interest, giving 
of security, or in any other manner, a new period of 
prescription begins to run. 
(2) The new period is the general period of prescrip-
tion, regardless of whether the right was originally 
subject to the general period of prescription or the 
ten year period under III. – 7:202 (Period for a right 
established by legal proceedings). In the latter case, 
however, this Article does not operate so as to 
shorten the ten year period. 

 III. – 7:402: Renewal by attempted execution 

The ten year period of prescription laid down in III. – 
7:202 (Period for a right established by legal pro-
ceedings) begins to run again with each reasonable 
attempt at execution undertaken by the creditor. 

Article 10.5 (Suspension by judicial proceedings) 

 
(1) The running of the limitation period is suspended 

III. – 7:302: Suspension in case of judicial and other 
proceedings 

(1) The running of the period of prescription is 
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(a) when the obligee performs any act, by commen-
cing judicial proceedings or in judicial proceedings 
already instituted, that is recognised by the law of 
the court as asserting the obligee’s right against the 
obligor; 
(b) in the case of the obligor’s insolvency when the 
obligee has asserted its rights in the insolvency 
proceedings; or 
(c) in the case of proceedings for dissolution of the 
entity which is the obligor when the obligee has 
asserted its rights in the dissolution proceedings. 
(2) Suspension lasts until a final decision has been 
issued or until the proceedings have been otherwise 
terminated. 

suspended from the time when judicial proceedings 
to assert the right are begun. 
(2) Suspension lasts until a decision has been made 
which has the effect of res judicata, or until the case 
has been otherwise disposed of. Where the pro-
ceedings end within the last six months of the 
prescription period without a decision on the merits, 
the period of prescription does not expire before six 
months have passed after the time when the pro-
ceedings ended. 
(3) […] 
(4) […] 

Article 10.6 (Suspension by arbitral proceedings) 

 
(1) The running of the limitation period is suspended 
when the obligee performs any act, by commencing 
arbitral proceedings or in arbitral proceedings 
already instituted, that is recognised by the law of 
the arbitral tribunal as asserting the obligee’s right 
against the obligor. In the absence of regulations for 
arbitral proceedings or provisions determining the 
exact date of the commencement of arbitral pro-
ceedings, the proceedings are deemed to commence 
on the date on which a request that the right in 
dispute should be adjudicated reaches the obligor. 
(2) Suspension lasts until a binding decision has been 
issued or until the proceedings have been otherwise 
terminated. 
________________________ 

Article 10.7 (Alternative dispute resolution) 

The provisions of Articles 10.5 and 10.6 apply with 
appropriate modifications to other proceedings 
whereby the parties request a third person to assist 
them in their attempt to reach an amicable 
settlement of their dispute. 

III. – 7:302: Suspension in case of judicial and other 
proceedings 

(1) […] 
(2) […] 
(3) These provisions apply, with appropriate adapt-
ations, to arbitration proceedings, to mediation 
proceedings, to proceedings whereby an issue 
between two parties is referred to a third party for a 
binding decision and to all other proceedings 
initiated with the aim of obtaining a decision relating 
to the right. 
(4) Mediation proceedings mean structured pro-
ceedings whereby two or more parties to a dispute 
attempt to reach an agreement on the settlement of 
their dispute with the assistance of a mediator. 

 III. – 7:304: Postponement of expiry in case of 
negotiations 

If the parties negotiate about the right, or about 
circumstances from which a claim relating to the 
right might arise, the period of prescription does not 
expire before one year has passed since the last 
communication made in the negotiations. 

Article 10.8 (Suspension in case of force majeure, 
death or incapacity) 

(1) Where the obligee has been prevented by an 
impediment that is beyond its control and that it 
could neither avoid nor overcome, from causing a 
limitation period to cease to run under the preceding 

III. – 7:303: Suspension in case of impediment 
beyond creditor’s control 

(1) The running of the period of prescription is 
suspended as long as the creditor is prevented from 
pursuing proceedings to assert the right by an 
impediment which is beyond the creditor’s control 
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Articles, the general limitation period is suspended 
so as not to expire before one year after the relevant 
impediment has ceased to exist. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
(2) Where the impediment consists of the incapacity 
or death of the obligee or obligor, suspension ceases 
when a representative for the incapacitated or 
deceased party or its estate has been appointed or a 
successor has inherited the respective party’s 
position. The additional one-year period under 
paragraph (1) applies accordingly. 

and which the creditor could not reasonably have 
been expected to avoid or overcome. 
(2) Paragraph (1) applies only if the impediment 
arises, or subsists, within the last six months of the 
prescription period. 
(3) Where the duration or nature of the impediment 
is such that it would be unreasonable to expect the 
creditor to take proceedings to assert the right within 
the part of the period of prescription which has still 
to run after the suspension comes to an end, the 
period of prescription does not expire before six 
months have passed after the time when the 
impediment was removed. 
(4) In this Article an impediment includes a 
psychological impediment. 

III. – 7:305: Postponement of expiry in case of 
incapacity 

(1) If a person subject to an incapacity is without a 
representative, the period of prescription of a right 
held by or against that person does not expire before 
one year has passed after either the incapacity has 
ended or a representative has been appointed. 
(2) The period of prescription of rights between a 
person subject to an incapacity and that person’s 
representative does not expire before one year has 
passed after either the incapacity has ended or a new 
representative has been appointed. 

III. – 7:306: Postponement of expiry: deceased’s estate 

Where the creditor or debtor has died, the period of 
prescription of a right held by or against the 
deceased’s estate does not expire before one year has 
passed after the right can be enforced by or against an 
heir, or by or against a representative of the estate. 

Article 10.9 (The effects of expiration of limitation 
period) 

(1) The expiration of the limitation period does not 
extinguish the right. 
(2) For the expiration of the limitation period to have 
effect, the obligor must assert it as a defence. 
 
(3) A right may still be relied on as a defence even 
though the expiration of the limitation period for that 
right has been asserted. 

III. – 7:501: General effect 

 
(1) After expiry of the period of prescription the 
debtor is entitled to refuse performance. 
(2) […] 
 

Article 10.10 (Right of set-off) 

The obligee may exercise the right of set-off until the 
obligor has asserted the expiration of the limitation 
period. 

III. – 7:503: Effect on set-off 

A right in relation to which the period of prescription 
has expired may nonetheless be set off, unless the 
debtor has invoked prescription previously or does 
so within two months of notification of set-off. 
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Article 10.11 (Restitution) 

Where there has been performance in order to 
discharge an obligation, there is no right of 
restitution merely because the limitation period has 
expired. 

III. – 7:501: General effect 

(1) […] 
(2) Whatever has been paid or transferred by the 
debtor in performance of the obligation may not be 
reclaimed merely because the period of prescription 
had expired. 

 II. – 7:301: Contracts infringing fundamental 
principles 

A contract is void to the extent that: 
(a) it infringes a principle recognised as fundamental 
in the laws of the Member States of the European 
Union; and 
(b) nullity is required to give effect to that principle. 

 II. – 7:302: Contracts infringing mandatory rules 

(1) Where a contract is not void under the preceding 
Article but infringes a mandatory rule of law, the 
effects of that infringement on the validity of the 
contract are the effects, if any, expressly prescribed 
by that mandatory rule. 
(2) Where the mandatory rule does not expressly 
prescribe the effects of an infringement on the 
validity of a contract, a court may; 
(a) declare the contract to be valid; 
(b) avoid the contract, with retrospective effect, in 
whole or in part; or 
(c) modify the contract or its effects. 
(3) A decision reached under paragraph (2) should be 
an appropriate and proportional response to the 
infringement, having regard to all relevant circum-
stances, including: 
(a) the purpose of the rule which has been infringed; 
(b) the category of persons for whose protection the 
rule exists; 
(c) any sanction that may be imposed under the rule 
infringed; 
(d) the seriousness of the infringement; 
(e) whether the infringement was intentional; and 
(f) the closeness of the relationship between the 
infringement and the contract. 

 
 II. – 7:303: Effects of nullity or avoidance 

(1) The question whether either party has a right to 
the return of whatever has been transferred or 
supplied under a contract, or part of a contract, 
which is void or has been avoided under this 
Section, or a monetary equivalent, is regulated by 
the rules on unjustified enrichment. [Book VII] 
(2) The effect of nullity or avoidance under this 
Section on the ownership of property which has 
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been transferred under the void or avoided contract, 
or part of a contract, is governed by the rules on the 
transfer of property. 
(3) This Article is subject to the powers of the court 
to modify the contract or its effects. 

 II. – 7:304: Damages for loss 

(1) A party to a contract which is void or avoided, in 
whole or in part, under this Section is entitled to 
damages from the other party for any loss suffered as 
a result of the invalidity, provided that the first party 
did not know and could not reasonably be expected 
to have known, and the other party knew or could 
reasonably be expected to have known, of the 
infringement. 
(2) The damages recoverable are such as to place the 
aggrieved party as nearly as possible in the position 
in which that party would have been if the contract 
had not been concluded or the infringing term had 
not been included. 

 III. – 1:106: Conditional rights and obligations 

(1) The terms regulating a right or obligation may 
provide that it is conditional upon the occurrence of 
an uncertain future event, so that it takes effect only 
if the event occurs (suspensive condition) or comes 
to an end if the event occurs (resolutive condition). 
(2) […] 
(3) […] 
(4) […] 
(5) […] 

 III. – 1:106: Conditional rights and obligations 

(1) […] 
(2) […] 
(3) […] 
(4) When a party, contrary to the duty of good faith 
and fair dealing or the obligation to co-operate, inter-
feres with a condition so as to bring about its fulfil-
ment or non-fulfilment to that party’s advantage, the 
other party may treat the condition as not having been 
fulfilled or as having been fulfilled as the case may be. 
(5) […] 

 III. – 1:106: Conditional rights and obligations 

(1) […] 
(2) Upon fulfilment of a suspensive condition, the 
relevant right or obligation takes effect. 
(3) Upon fulfilment of a resolutive condition, the 
relevant right or obligation comes to an end. 
(4) […] 
(5) When a contractual obligation comes to an end 
on the fulfilment of a resolutive condition any 
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restitutionary effects are regulated by the rules in 
Chapter 3, Section 5, Sub-section 4 (Restitution) with 
appropriate adaptations. 

 III. – 3:709: When interest to be added to capital 

(1) Interest payable according to the preceding 
Article is added to the outstanding capital every 12 
months. 
2) Paragraph (1) of this Article does not apply if the 
parties have provided for interest upon delay in 
payment. 

 [Chapter 4: Plurality of debtors and creditors 
Section 1: Plurality of debtors] 

III. – 4:101: Scope of Section 

This Section applies where two or more debtors are 
bound to perform one obligation. 

III. – 4:102: Solidary, divided and joint obligations 

(1) An obligation is solidary when each debtor is 
bound to perform the obligation in full and the 
creditor may require performance from any of them 
until full performance has been received. 
(2) An obligation is divided when each debtor is 
bound to perform only part of the obligation and the 
creditor may claim from each debtor only perform-
ance of that debtor’s part. 
(3) An obligation is joint when the debtors are bound 
to perform the obligation together and the creditor 
may require performance only from all of them 
together. 

 III. – 4:103: When different types of obligation arise 

(1) Whether an obligation is solidary, divided or joint 
depends on the terms regulating the obligation. 
(2) If the terms do not determine the question, the 
liability of two or more debtors to perform the same 
obligation is solidary. Liability is solidary in parti-
cular where two or more persons are liable for the 
same damage. 
(3) The fact that the debtors are not liable on the 
same terms or grounds does not prevent solidarity. 

 III. – 4:104: Liability under divided obligations 

Debtors bound by a divided obligation are liable in 
equal shares. 

 III. – 4:105: Joint obligations: special rule when 
money claimed for non-performance 

Notwithstanding III. – 4:102 (Solidary, divided and 
joint obligations) paragraph (3), when money is 
claimed for non-performance of a joint obligation, 
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the debtors have solidary liability for payment to the 
creditor. 

 III. – 4:106: Apportionment between solidary 
debtors 

(1) As between themselves, solidary debtors are 
liable in equal shares. 
(2) If two or more debtors have solidary liability for 
the same damage, their share of liability as between 
themselves is equal unless different shares of liability 
are more appropriate having regard to all the circum-
stances of the case and in particular to fault or to the 
extent to which a source of danger for which one of 
them was responsible contributed to the occurrence 
or extent of the damage. 

 III. – 4:107: Recourse between solidary debtors 

(1) A solidary debtor who has performed more than 
that debtor’s share may claim the excess from any of 
the other debtors to the extent of each debtor’s 
unperformed share, together with a share of any 
costs reasonably incurred. 
(2) A solidary debtor to whom paragraph (1) applies 
may also, subject to any prior right and interest of 
the creditor, exercise the rights and actions of the 
creditor, including any supporting security rights, to 
recover the excess from any of the other debtors to 
the extent of each debtor’s unperformed share. 
(3) If a solidary debtor who has performed more than 
that debtor’s share is unable, despite all reasonable 
efforts, to recover contribution from another solidary 
debtor, the share of the others, including the one 
who has performed, is increased proportionally. 

 III. – 4:108: Performance, set-off and merger in 
solidary obligations 

(1) Performance or set-off by a solidary debtor or set-
off by the creditor against one solidary debtor 
discharges the other debtors in relation to the 
creditor to the extent of the performance or set-off. 
(2) Merger of debts between a solidary debtor and 
the creditor discharges the other debtors only for the 
share of the debtor concerned. 

 III. – 4:109: Release or settlement in solidary 
obligations 

(1) When the creditor releases, or reaches a 
settlement with, one solidary debtor, the other 
debtors are discharged of liability for the share of that 
debtor. 
-- 
(2) As between solidary debtors, the debtor who is 
discharged from that debtor’s share is discharged 
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only to the extent of the share at the time of the 
discharge and not from any supplementary share for 
which that debtor may subsequently become liable 
under III. – 4:107 (Recourse between solidary 
debtors), paragraph (3). 

 III. – 4:110: Effect of judgment in solidary 
obligations 

A decision by a court as to the liability to the creditor 
of one solidary debtor does not affect: 
(a) the liability to the creditor of the other solidary 
debtors; or 
(b) the rights of recourse between the solidary 
debtors under III. – 4:107 (Recourse between 
solidary debtors). 

 III. – 4:111: Prescription in solidary obligations 

Prescription of the creditor’s right to performance 
against one solidary debtor does not affect: 
(a) the liability to the creditor of the other solidary 
debtors; or 
(b) the rights of recourse between the solidary 
debtors under III. – 4:107 (Recourse between 
solidary debtors). 

 [Chapter 4: Plurality of debtors and creditors 
Section 2: Plurality of creditors] 

III. – 4:201: Scope of Section 

This Section applies where two or more creditors 
have a right to performance under one obligation. 

III. – 4:202: Solidary, divided and joint rights 

(1) A right to performance is solidary when any of 
the creditors may require full performance from the 
debtor and the debtor may perform to any of the 
creditors. 
(2) A right to performance is divided when each 
creditor may require performance only of that 
creditor’s share and the debtor owes each creditor 
only that creditor’s share. 
(3) A right to performance is joint when any creditor 
may require performance only for the benefit of all 
the creditors and the debtor must perform to all the 
creditors. 

 III. – 4:203: When different types of right arise 

(1) Whether a right to performance is solidary, 
divided or communal depends on the terms 
regulating right. 
(2) If the terms do not determine the question, the 
right of co-creditors is divided. 
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 III. – 4:204: Apportionment in cases of divided rights 

In the case of divided rights the creditors have equal 
shares. 

 III. – 4:205: Difficulties of performing in cases of 
joint rights 

If one of the creditors who have joint rights to 
performance refuses to accept, or is unable to 
receive, the performance, the debtor may obtain 
discharge from the obligation by depositing the 
property or money with a third party according to III. 
– 2:111 (Property not accepted) or III. – 2:112 
(Money not accepted). 

 III. – 4:206: Apportionment in cases of solidary 
rights 

(1) In the case of solidary rights the creditors have 
equal shares. 
(2) A creditor who has received more than that 
creditor’s share has an obligation to transfer the 
excess to the other creditors to the extent of their 
respective shares. 

 

 


