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GENERAL REMARKS

The Washington Convention providing a Uniform Law on the form of the Internationa
Will isthe third recent internationd instrument dedling with the law of testamentary successon,
following the Hague Convention of 5 October 1961 on the Conflicts of Laws Relating to the
Form of the Clauses of a Will' and the Convention on the Establishment of a Scheme of
Regigration of Wills* drawn up within the framework of the Coundil of Europe and signed in
Bade on 16 May 1972. Bordering on this subject, there is adso the Hague Convention of 1
October 1973 concerning the International Adminigtration of the Estates of Deceased
Persons.

The very fact that there are so many of these agreements shows, that internationd legd
cirdes are interested in this subject, even though at first sight it seemed that it would not arouse
much enthusasm. The rules on testamentary successon in fact vary condderably in the
different nationa lega systems, these rules and practices often being deeply rooted in tradition.
However, the spectacular increase in the mobility of persons and goods, as a result of
developments in the means of communication and trangport and in internationa trade, has
accentuated the drawbacks resulting from these differences. It thus appeared that for
differences of pure form, the rule which favours respect for the intentions of the testator (“favor
testamenti”), although universally recognised, could be overlooked®.

Two condderations in particular encouraged the Internationa Indtitute for the Unification
of Private Law (UNIDROIT) to undertake the work which led to the Washington Convention.
Thefirg is that many nationd laws dready permit the co-existence of severd types of will (for
example, the public will, the holograph will, the mystic will, the ord will, or specid formsin

) The present report was drawn up in accordance with a decision taken by the Washington Conferencein
its Final Act. However, it reflects the personal opinions of the author and does not constitute an
authoritative instrument of interpretation of the text of the Convention.

! As at 15 November 1973, this Convention was in force between the following States: Austria, Belgium,
Botswana, Fiji, France, Germany, Ireland, japan, Mauritius, Norway, Poland, South Africa, Swaziland,
Switzerland, United Kingdom, Y ugoslavia.

2 Not yet entered into force.

% See in particular the examples given by WILLIAM F. FRATCHER, The Uniform Probate Code and the
International Will, 66 Michigan Law Review, 469-480 (1968).



exceptiona circumstances). The second is that conflict rules tend to be more and. more liberd
as regards the vdidity of wills drawn up in forms accepted by another country’s law. Thus,
gpart from a few exceptions®, the principle ‘locus regit actum” is very widdy accepted as
regards the form of the will°.

The above-mentioned Hague Convention of 1961 adso marked considerable progressin
the field of rules on conflicts of law. The testator is given great freedom by Article | which
alows him to make hiswill ether according to the law of the place where he makes the will, or
according to the law of the State where he is domiciled or has his habitud residence at the time
the will is made or at his deeth, or according to the law of the State of which heisanationd at
the time of making the will or & his death, or, in the case of immovables, according to the law
of the State where those immovables are Stuated. The Convention thus provides no less than
seven or eight connecting factors as permitting the applicability of the law in accordance with
which the will was made.

These circumstances led the Governing Council of UNIDROIT in 1960 to consider
whether there might not be a posshbility of making further progress beyond the provisons
agreed on & The Hague in 1961. Seeing that use of such diverse forms of will is so readily
accepted, might it not be possble, by going one further step, to agree on a certain form of will
acceptable to theinternd law of every country?

It was with this in mind that a Working Committee was convened by UNIDROIT in
1961 to draw up a preliminary draft of a uniform law introducing a new form of will, the
“internationd will”. The text of this prdiminary dreft, after having been submitted to the
Governments of Member States, was revised by a Committee of governmental experts in
1971. It served as a badis for the work of the Diplomatic Conference which, on the initiative,
and a the invitation of the United States Government, was held in Washington from 16 to 26
October 1973 and which adopted the “ Convention providing a Uniform Law on the Form of
the International Will”.

Before garting on an article-by-article commentary of the provisons of the Convention,
one should firg recdl its generd characteristics and point out its interest and usefulness in the
light of the Conventions dready in existence.

It should first of al be stressed that the Convention does not am at harmonising or
unifying the forms that dready exig in the different sysems of national law. These are neither
abolished nor modified. It smply proposes, dongside and in addition to the traditional forms,
another new form which it is hoped practice will bring into use mainly but not exclusvely when
in the drcumstances awill has some international characterigtics.

The provisons of the Uniform Law ded only with form in the drict sense: dl questions
which may in certain respects relate to rules of substance such as the persona capacity
required of the tetator or of the witnesses, the joint will, have been left asde, as have
questions relating to the revocation, destruction or modification of wills.

* Thus, the validity of a holograph will made abroad by a person whose capacity is governed by Dutch law
is not recognised in the Netherlands. A similar rule existsin Portugal.

® See ALFRED E. VON OVFRBECK, L'Unificalion des régles de conflits de loi en matiére de forme de
testaments, Editions universitaires, Fribourg, Switzerland, 1961.



The new form of will proposed was drawn up on a solid bas's of comparative law and
in particular on a preliminary, study specidly provided by the Ingtitute of Comparative Law in
Belgrade®. Account was taken of the different forms preferred in those countries. The
“internationa will” is certainly new, but it seeks to meet the needs shown in the various existing
sysems. Lawyers from civil law countries will not find in it the holograph will or the authentic
will or the mystic will with which they are familiar, neither will Common lawyers find exactly
the will made in the presence of witnesses, however, each will find therein different features
that have been derived from these different forms, so that whatever the place or
circumstances, neither testator nor practising lawyers will be surprised or bewildered by
usdessinnovations,

Findly, it, was the intention of the authors of the Convention to give priority to the
testator’s discretion and respect for his intentions over any form requirements unnecessary to
guarantee the red intentions of the testator. This is why the Uniform Law prescribes two
classes of formdlity: those that are prescribed on pain of the internationa will being declared
void (Artides 2-5) and those for which, on the contrary, there is no pendty for
nor-compliance. The first provide the essentid safeguards deemed to be necessary for the
testator’ s protection. The others were laid down for thelr practical convenience and in order to
bring about a more thorough unification; however, these objectives were judged to be of minor
importance by comparison with the faithful carrying out of the testator’ s wishes.

The adoption of the internationd will is a the legd levd an especidly remarkable
achievement of unification. Fird, by diminating the problem of finding the gpplicable law within
the countries which have adopted it, this instrument will ensure greater legd certainty, asthe
testator who has chosen this form is certain that it will be recognised as vdid in dl the States
party to the Convention. The risk of a will being reected because it was drawn up in
accordance with the forma requirements of a foreign country is thus diminated. It is true that
the danger of this happening had dready been lessened by the liberd approach of the conflict
rules, which were 4ill more libera for those States which were parties to the Hague
Convention. However, the vdidity of a foreign will thet is admitted in this way should be
asses2d by reference to the foreign law. The judge has therefore to establish the contents and
check the gpplication of this foreign law and this presents complications and difficulties which
ae wdl known in legd practice. On the contrary, the vdidity of the internationd will is
assessed directly in relation to the nationa law of each State that has adopted it, even if the will
was drawn up in aforeign country and before foreign authorities. What is chiefly origind and
of interest in this Convention is this direct recognition of the forma vdidity of al internationd
wills by each nationd law without any digtinction being dravn between those drawn up in the
country where the judge is gtting and those drawn up abroad on condition that the formal
requirements laid down by Articles 2 to 5 of the Uniform Law have been respected. This
direct assessment of the forma regularity of an act carried out abroad by reference to nationa
law is an innovation which deserves to be underlined.

® “Etude sur la forme du testament dans le droit comparé préparée par I'Institut de droit comparé de
Belgrade’, UNIDROIT, U.D.P. 1962, Et. XLIII, forme du testament Doc. 1 and Doc. 3.



Moreover, the internationd will is not only vaid in Contracting States, but it will dso be
vaid in other States in gpplication this time of the classca conflict rules, the considerably
liberd gpproach of which has dready been underlined. The internationd will will therefore be
vadid in dl non-contracting States on the same footing as any other foreign will, on two
conditions. Firg of al, the law in accordance with which it was drawn up must be acceptable
according to the gpplicable conflict rule, In addition the form laid down by this law-in this case
the Uniform Law-must have been correctly followed. In complete contrast to the Stuation
obtaining as between Contracting States, the Uniform Law in these circumstancesisaforeign
law, and proof of its, contents and correct gpplication would have to he made by reference to
the methods and procedures laid down. for this purpose by each nationd legd system.

However, one effect of the working of the Convention introducing the internationd will
is further to extend the number of gpplicable laws by virtue of the conflict rules of
non-contracting States. Seen as a whole, the Contracting States, as concerns the international
will, form in fact aunique legd systlem. Although its peculiar nature is of no practical effect with
respect to the choice of the lex loci actus as the necessary connecting factor - this being the
most widdly used - it may, on the other hand, considerably extend the scope of the other
connecting factors admitted, in some lega systems, in particular those mentioned in the Hague
Convention: naiondity, domicile, habitua resdence, and for immovables the place where they
are gtuated. The following two examples will illugtrate this Stuation.

Let us suppose that the formd vaidity of an internationa will falsto be decided in State
A which is not a party to the Convention and whose conflict rules would indicate the law of the
domicile of the testator. If the testator has made an internationd will in State X which is not the
country of his domicile, this will will, nevertheless be acceptable if he is domiciled in a Sate
which is a party to the Convention, asit is directly by Virtue of the internd law of this State (in
this case the Uniform Law), gpplicable according to the conflict rule, that the internationa will,
even if madein aforeign country, isvalid.

Second example: an internationd will, involving an immovable is contested in State A
which is not a party to the Convention and the corflict rule of which desgnates the law of the
place where the immovable is Stuated as governing the case in point. Even if the internationd
will was drawn up in State X which is not where the immovable is Stuated, it will have to be
accepted in State A if the State in which the immovable is dtuaed is a paty to the
Convention; in this case the internationd will, even if made in a foreign country, is vaid by
direct gpplication of the Uniform Law as part of the internd law, this being, gpplicable by
virtue of the conflict rule.

Thisindirect effect of the Convention, through the action of the conflict rules, renders the
Uniform Law even more interesting, especidly asit is expanded by the effect of the rulesin the
Hague Convention which, as aready tressed earlier, admits al the usua connecting factors
gmultaneoudy. Thus, the coexistence of the two Conventions, far from cregting the risk of
conflicts, has, on the contrary, the strange effect of extending the scope of them both.

Apat from these legd advantages, there are dso practicd and psychologica
advantages, the importance of which will be immediately appreciated by the increasingly large
number of people who are brought to live far awvay from their country of origin and who, for



this or other reasons, have their property spread out over different countries. The existence of
an “internationa will”, whose very title indicates that it was conceived with their needs in mind,
will serve to reassure such people and remove their doubts and hesitations asto their choice of
the form in which they should make their will o as best to ensure the fathful carrying out
thereof. Another considerable advantage of the internationd will isthe fact that it can be drawn
up in any language, as this enables a testator established in a foreign country to choose, more
often than not, his own language.

Finaly, the fact that the system used by the draft has borrowed items from forms as they
now exis in various countries will enable everyone to recognise in the internationa will some
items with which they are dready familiar. Everything, in this way, leads one to think that
practisng lawyers in the countries that accept the Convention will recommend this new form of
internationd will in al cases in which there is some factor reating to the testator, the heirs or
the property which extends beyond the nationd framework - especidly as this form offers a
amplicity and certainty which are often more satisfactory then in the traditiona forms of will.

COMMENTARY ON THE ARTICLES OF THE CONVENTION
AND OF THE UNIFORM LAW FORMING ITS ANNEX

The Washington Convention isin the form, of atext of 16 articles stating the obligations
accepted by Contracting States: the most important of these is to introduce the Uniform Law
annexed to the Convention into their repective nationd legidation. This Uniform Law provides
15 atides governing the form of the internationd will.

The technique used - Convention and annexed Uniform Law - dlowsfor ahigh degree
of internationd unification. It has adready been used for severd internationd instruments and in
particular in the Geneva Conventions of 1930 and 1931 on hills of exchange and cheques and
in the Hague Convention of 1964 on internationa sde.

|. THE CONVENTION
Articlel

This article imposes two obligations on Contracting States: the fird is essentidly that
they mugt introduce into their respective nationd legidation the rules regarding the internationd
will set out in the Annex to this Convention; the second is that they must submit to the
Depositary Government - the United States Government - the text of the rules introduced in
order to ensure reciproca checking and information between the States party to the
Convention, as the Depositary Government will then, in accordance with Article XVI (2) (d),
give natice of thisinformation to al Sgnatory States.

Paragreph 2 indicates the way in which States mugt satisfy the first of these two
obligations. The text of the Annex is mandatory as it Sands in the 4 arigind languages of the



Convention (English, French, Russan, Spanish). It can be trandated from these origind
languages into any officid language of the Contracting States. The drict nature of these
solutions might seem excessve to some legd draftsmen, especidly those who draft in one of
the original languages as they cannot make the small changes in the presentation or vocabulary
of the Uniform Law that might be judified by the traditions or cusoms of ther drafting
technique. The Conference, however, preferred to maintain this obligation in its drict form as
guaranteaing a more perfect degree of unification. Moreover, it is to be hoped that States with
a common officid language other than one of the origind languages will work towards a
common trandation, as has aready been done once or twice in the past’.

The smdl inconveniences of form that may result from the straightforward introduction
of the Uniform Law into nationd legidation are tempered by two provisons.

One is contained in the Uniform Law itsdf. Articdle 15 recdls the internationd origin of
the Law and recommends that this should be taken into account in its interpretation and
aoplication. Thus, should the inclusion of certain provisons of the Uniform Law in a particular
legal system have an unusud effect, the explanation and judtification for this could then be
found in the text itsalf.

There is a further factor which lessens the drict nature of this rule. Thisis the possbility
of adding supplementary provisons sipulated in paragraph 3 of Article 1. Such provisonswill
enable States to introduce the Uniform Law more harmonioudy and effectively into legd
systems where a straightforward transplantation would prejudice the text's clarity or eegance.
This is, however, not the only aim of paragraph 3: it aso enables nationd legidatorsto add to
the actua text of the Uniform Law supplementary measures which are implied, such as the
designation of persons authorised to act in connection with internationd wills or those it
suggests or authorises, such as provisons rdating to the safekeeping of the internationa will
(see Art. 8 of the Uniform Law and the Resolution adopted by the Diplomatic Conference
included as an Annex to the Find Act). Further clarifications may be supplied regarding the
choice between the two. procedures for sgnature of the, will of a, person who ether does not
know how to or is physicaly incgpable of signing; this choice is left to each Contracting State
by Article 5 of the Uniform Law. More generdly, according to the terms. of paragraph 3,
States may accompany the Uniform Law by “such further provisons as are necessary” to give
“the Uniform Law’s provisons full effect in its territory”. This would even appear to cover
provisions as to the payment of fees, rights or duties which may be demanded when a will is
being drawn up. However, it is quite clear that the effect of these provisons could not be to
impose added conditions or requirements as to form affecting in any way the vdidity of an
internationa will.

Findly, it should be noted that the, period of six months in which Contracting States may
introduce the Uniform Law into their nationd legidaion begins as from the date when the
Convention comes into force in respect of the State under consideration. Now, under Article
XI, the Convention normaly comes into force Sx months after the instrument of ratification or
accession has been deposited. The Contracting State will therefore have atogether one year

" German-speaking countries have, for instance, prepared acommon version of the 1930 and 1931 Uniform
Laws on hills of exchange and promissory notes, and cheques.



as from the date of rdification or accesson in which to introduce the Uniform Law into its
nationd legidation. Thisis obvioudy the maximum time permitted: the Uniform Law, will often
be introduced smultaneoudy with ratification of the Convention, in some cases by the same
statute. It is even possible that the Uniform Law might be introduced into municipa law before
the Convention has been ratified.

Articlell

Under this article, Contracting States mugt, at the same time as. they introduce the form
of theinternationd will into, their, municipa law, designate the persons. authorised to act in this
connection. The United States Government is in charge of seeing. that' this, desgnation is
communicated to al the other Contracting States (Article XVI, (e)), which is vitd for the
vaidity of duly conferred authorisation to be recognised in dl these States (Article 111).

Contracting States are given complete discretion in designating the persons authorised to
act in connection with internationd wills. Thisidea of a person who isauthorised to act isin no
way unusud in dl Civil law countries, for in these countries there is dready a specid category
of professond lawyers, notaries, whose intervention is required, subject to conditions laid
down by nationd law, in drawing up many private deeds and, in particular, for certain types of
will. It is, therefore, to be expected that in many countries these notaries will be designated as
the persons authorised to act for the purposes of the Washington Convention. However,
Contracting States may aso designate, ingtead of or in addition to notaries, if such exit, any
other person with the requisite qudification and, if need be, the holders of a position or office,
for ingtance the registrar of a court, or ajudge, or the holder of an administrative pogt, a public
officer, or the holder of aspecid office such asthe Regisgtry of Willsin Irdland.

In Common law countries where the office of notary, as it is known in Civil law
countries, is generdly unknown, the designation of persons authorised to act will give rise to
certain problems but these ought to be solved without any great difficulty?. In England, for
indance, solicitors are frequently involved in connection with wills, in particular with their
drawing up and safekeeping. In the United States and in other federal states this point may be
more delicate and may well lead to somewhat longer ligts, but this would not cause any mgor
difficulty”.

Article 1l dso expresdy dipulates the possibility for States to designate as persons
authorised to act ther diplomatic and consular agents abroad. This provison seems fully
judtified as the type of will with which we are concerned was specidly intended for persons
with a certain internationd mobility. Nationas of a State that has adopted this possibility may
therefore, when in aforeign country - regardless of whether or not it is a Contracting State -
use their consulate or embassy in drawing up ther internationd wills. Naturaly, this possibility
only arises if the State where the consular or diplomatic authorities are resdent is not opposed
to such duties being given them on its territory. It seems that,, in practice, Contracting States

8 See WILLIAM F. FRATCHER, op. Cit. pp. 494-495.
® See KURT H. NADELMANN, The Formal Validity of Wills and the Washington Convention 1973
providing the Form of an International Will, 22 Am. J. Comp. Law 365, 376-377 (1974).



which wish to designate their diplomatic and consular agents as person s authorised to act in
connection with internationd wills will have to do so by using aformula smilar to the onein the
second sentence of Article 1, thus dlowing for specid agreements-particularly consular
conventionswhich sometimes contain specia provisons. on these so-caled notariad duties of
consuls.

Finaly, we should point out that the person designated as being authorised to act may
be given other tasks in connection with an internationd will than those of smply receiving and
delivering the certificate Stipulated by the Uniform Law. He may, in particular, be requested to
ensure the safekeeping of the international will or in some cases to collect certain fees or
duties, in connection with what has aready been mentioned regarding Article |, paragraph 3.

Articlelll

The categories of persons authorised will obvioudy differ from State to State. The only
am of Article lll is to express the intention of each Contracting State to recognise the
competence as persons authorised to act of al the authorities designated by the nationa law of
the other Contracting States, in accordance with the provisons of Article 1. Except in the case
of diplomatic or consular agents, authorised persons can, of course, Only act within the
territory of the State which conferred thar authorisation. The phrase “in itsterritory” in Article
II'is perfectly clear in this respect. Article 111 cannot therefore be invoked to enable an
authorised person to act outsde the territory of his own country: his authorisation is to be
recognised in al Contracting States, but his power to act as defined by this authorisation can
only be exercised within the limits defined by this authorisation and these cannot oversep the
territorid limits of his own country.

Article IV

The certificate made out in three copies by the authorised person is one of the most
origind aspects of the internationa will and probably one of its points of mgor interest.

Its main am is to furnish proof of the observance of the requirements as to form lad
down by the Uniform Law - and, in thisway, proof of the vdidity of the internationd will itself
(see Article 12 of the Uniform Law). Article IV of the Convention ensures the internationa
effectiveness of these .means of proof, recognised by dl Contracting States. A certificate
drawn up in a foreign country by a person authorised according to this foreign country’s
nationd law will therefore be just as effective as anationd certificate. The incluson of amodd
for this certificate in Articde 10 of the Uniform Law should remove any doubts as to its
contents.

ArticleV

It did not gppear possble to lay down in the Uniform Law unified rules on the
conditions requidite to acting as a witness to an internationd will. The various legd sysems



contain different provisons on this subject and it would be unredigtic to try to derogate from
these for the purposes of a piece of unification limited to the internationd will. The expression
“conditions requisite’ does not only refer to the genera capacity required of witnesses, but
aso to any specid limitation on those persons who may be witnesses — excluding, for example,
close rdlatives or beneficiaries of legacies under the will.

On this point, the Convention, therefore, smply sets out a uniform conflict rule: the
conditions requisite are those imposed by the law under which the authorised person was
designated. This expression, which is often used in the Convention, indicates alink with what is
sometimes called the “lex magistratus’,™° thet is to say the law fromwhich the officer acting in
connection with the will derives his authority. For the internationd will, in the light of Article
of the Convention, this will dways be the law of the State where the authorised person carries
out his business and, therefore, the law of the place where the will was drawn up (lex loci
actus) — unless the authorised person is a diplomatic or consular agent, in which case it could
only be the law of the State which had sent the respective diplomatic or consular agent on
mission.* The posshility of authorising diplomatic or consular agents is therefore the only
reason why the “lex magistiratus’ was desgnated indtead of the “lex lod actus’. As thisis a
uniform conflict rule, it could just as eeslly figure in the Uniform Law asin the Convention.

Paragraph 1 extends the rule for witnesses to interpreters. The Uniform Law does not,
however, in any place dipulate the presence of interpreters. Ther intervention may,
nevertheless, be cdled for, in particular by the testator himself, to satisfy the requirements of
the nationd law or of locd customs which could, if necessary, be included among additiona
provisons of the Uniform Law, in accordance with Article |, paragraph 3.

Paragraph 2 ams a diminating certain discriminations which exist and are difficult to
judtify, especidly as regards the internationa will. In particular, it enables a testator abroad to
choose compatriots as witnesses. Nevertheless, this provison isin no way contrary to certain
legd systems which require that witnesses must be residents of the place in which they act.

Article VI

Certification of sgnatures, dthough required by some country’s nationd legidation,
especidly for documents drawn up in foreign countries, is often consdered a cumbersome and
not very effective formdity. Following the example of a number of exigting bilaterd agreements
and multilateral conventions®, the Washington Convention dispenses with. this formdlity, both
for sgnatures appended to the will and for sgnatures appended to the certificate, as stipulated
in Article 9 of the Uniform Law. This provison is in pefect harmony with the rest of the
Convention which endeavours to diminate any discriminations and differences between an
internationa will made in the State where it isinvoked and an internationa will made in another
State. The words “like formality” refer to any other requirements equivaent to certification but

10" See VON OVERBECK, op. cit., p. 68.

' See NADELMANN, op. cit., p. 372.

2 The main one of which is the Convention abolishing the requirement of Legalisation for Foreign Public
Documents, concluded at The Hague on 5 October 1961 which, as at 15 November 1973, was in force
between 19 States.
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known by ancther name. This expresson is frequently to be found in Smilar provisonsin other
Convertions™®. The addition of the certificate stipulated by the Convention abolishing the
requirement of legdisation for foreign public documents, concluded a The Hague on 5
October 1961, certainly qualifies as a “like formdity”. Article 3 of this Convention moreover
specifies that the addition of this certificate cannot be required if there dready exids an
agreement digpensing with certification. A certificate could not therefore be required for an
internationd will.

This sysematic dispensation with certification does not of course imply that the
authenticity of sgnatures may not be checked when challenged. Paragraph 2 states this clearly,
without, however, laying down any procedure for this purpose: the rules applicable in relations
between the two States in question should be followed, The expresson “the competent
authorities’ can refer ather to adminidrative or judicid authorities, depending on the
circumstances, and indicates that this check should be carried out by officid channds, whichis
logicd as what is involved is the checking of a document emanaing from a person who
received his authority under the law.

Article VII

Article VII lays down another conflict rule, as it was not found possible to establish a
uniform system for the safekeeping of international wills. It should be remembered that the
Washington Conference adopted a resolution annexed to the Find Act, which, in particular,
encourages States to organise a system for the safekeeping, search. and discovery of
international wills™,

The conflict rule that was adopted indicates the “lex magidraius’ in the terms and for the
reasons dready set out abovein reation to Article V.

Article VIII

Contracting States are not authorised to make reservations to ether the Convention or
its Annex. The principle embodied in this provison was criticised a the Diplométic
Conference by some ddegations who considered that it interfered with States sovereignty.
However, it was noted that none of the delegations participating in the Conference intended
making reservations and, furthermore, that, in consideration of the structure and contents of the
Convention, the making of reservations could wel ruin the precise purpose of unification,
which is the indigoensable condition for the generd recognition of the internationd will, in
whatever country it may have been made. It was, therefore, consdered wise to maintain the
prohibition on reservations contained in Article VIII.

3 For instance, inter alia, the Hague Convention of 1 February 1971 on the Recognition and Enforcement
of Foreign Judgments in Civil and Conmercial Matters. The Hague Convention of 15 November 1965 on
the Service Abroad of Judicia and Extrgjudicial Documents in Civil or Commercial Matters talks, in the
same way, of “equivalent formality”.

! See the end of this Report for.a commentary of this Recommendation.
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Articles IX-XVI

These Artidles form the find clauses which are of adiplomatic nature. They conform for
the most part with internationa practice on this subject and do not, therefore, cdl for any
particular comments. One might, however, dress the liberd scope of Article IX which lays
down no limitation or specification as to the States that may sgn the Convention. Article XIlI
contains the traditional clause making it posshble for a Contracting State to extend the
Convention to the territories that it represents at the internationa level. This provison was
criticised at the Diplomatic Conference but it was maintained in congderation of the fact thet,
dthough it concerns increasingly fewer States, it neverthedess continues to have a certan
practical usefulness. Specia notice should be taken of Articles XIV and XV, intended to
provide the adjustments and details required to fecilitate adoption of the. internationa will in
federal States or States whose territory is composed of different units, for which the
Convention offers the additional advantage of internd unification'®. These so-called “federdl”
clauses are Imilar to those contained in the Convention which came out of the 12th session of
the Hague Conference on Private International Law in 1972, Article XIV enables a State
incorporating two or more legdatures, each with independent legidation on this subject, to
ratify the Convention in such away that it will. only gpply to those of its territorid units which
arein favour or it, whereas those other territoria units which do not wish to benefit from it are
left out. A provigon of this kind facilitates the ratification of the Convention for federd States.
Asfor Article XV, thissmply provides for a reference to the condtitutiona law of the Statesin
question when it is a question of' determining what is meant in the framework of the legd
system described above in connection with Article X1V by the terms “internd law” or “the law
under which the authorised person has been gppointed”, terms which are both used in the
Convention.

Artide XVI lays down a sysem whereby sgnatory States are kept informed by the
United States Government. The Internationa Indtitute for the Unification of Privete Law is
included among those to whom this information must be addressed. It would therefore fit in
with the gatutory activities of this Organisation for it to give a lead to the movement towards
unification begun by this Convention, and to draw conclusons from. its effortsin this direction.

[1. THE UNIFORM LAW

Articlel

The Uniform Law is intended to be introduced into the legd system of each Contracting
State. Article 1, therefore, introduces into the internd law of each Contracting State the new,

> See NADELMANN, op. cit., pp. 373-374.
18 See, in particular, Articles 35 and 36 of the Convention concerning the International Administration of
the Estates of Deceased Persons.



basc. principle according to which the internationa will is vaid irrepective of the country in
which t was made, the nationdity, domicile or resdence of the testator and the place where
the assets forming the estate are |ocated.

The scope of the Uniform Law is thus defined in the first sentence. As was mentioned
above, the idea behind it was to establish a new type of will the form of which would be the
same in dl countries. The Law obvioudy does not affect the subsstence of dl the other forms
of will known under each nationd law.

The Uniform Law gives no definition of the term will'’. The preamble of the Convention
a0 uses the expresson “lagt wills’. The materid contents of the document are of little
importance as the Uniform Law governs only its form. There is, therefore, nothing to prevent
this form being used to regidter last wishes that do not involve the naming of an heir and which
in some legd sysems are caled by a specid name, such as“Kodizill” in Audtrian Law (ABGB
§ 553).

Although it is given the qudification “internationd”, the will dedlt with by the Uniform
Law can easly be used for a Stuation without any internationd dement, for example, by a
testator disposing in his own country of his assets, dl of which are Stuated in that same
country. The adjective “internationd”, therefore, only indicates what was had in mind at the
time when this new will was conceived. Moreover, it would have been practicaly impossble
to define a satisfactory sphere of gpplication, had one intended to restrict its use to certain.
gtuations with an international dement. Such an eement could only be assessed by reference
to severd factors (nationdity, resdence, domicile of the testator, place where the will was
drawn up, place where the assets are Stuated) and moreover, these might vary consderably
between when the will was drawn up and the beginning of the inheritance proceedings.

Use of the internationa will should, therefore, be open to dl testators who decide they
want to use it. Nothing should prevent it from competing with the treditiona forms if it offers
advantages of convenience and smplicity over the other forms and guarantees the necessary
certainty.

Some of the provisons rdating to form laid down by the Uniform Law are consdered
esentid. Violation of these provigons is sanctioned by the invdidity of the will as an
internationd will. These are: that the will must be made in writing, the presence of two
witnesses and of the authorised person, signature by the testator and by the persons involved
(witnesses and authorised person) and the prohibition of joint wills. The other formalities, such
as the pogition of the sgnature and. date, the ddivery and form of the certificate, are lad down
for reasons of convenience and uniformity but do not affect the vaidity of the internationa will.

Lagtly, even when the internationd will is declared invaid because one of the essentia
provisons contained in Articles 2 to 5 has not been observed, it is not necessarily deprived of
al effect. Paragraph 2 of Article 1 specifiesthat it may dill be, vaid asawill of another kind, if
it conforms with the requirements of the applicable nationd law. Thus, for example, a will
written dated and signed by the testator but handed over to an authorised person in the
absence of witnesses or without the Signature of the witnesses and the authorised person could
quite easily be conddered a vdid holograph will. Smilarly, an internationd will produced in the

7 On this subjects see VON OVERBECK, op. cit., pp. 93-%4.
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presence of a person who is not duly authorised might be vdid as a will witnessed in
accordance with Common law rules.

However, in these circumstances, one could no longer speek of an internationa will and
the vdidity of the document would have to be assessed on the basis of the rules of internd law
or of private internationd law.

Article 2

A joint will cannot be drawn up in the form of an internationd will. Thisis the meaning of
Article 2 of the Uniform Law which does not give an opinion as to whether this prohibition on
joint wills, which existsin many legd systems, is connected with its form or its substance'.

A will made in this internationa form by severd people together in the same document
would, therefore, be invdid as an internationd will but could possibly be vaid as another kind
of will, in accordance with Article 1, paragraph 2 of the Uniform Law.

The terminology used in Article 2 isin harmony with that used in Article 4 of The Hague
Convention on the Conflicts of Laws Reating to the Form of Testamentary Dispostions.

Article3

Paragraph 1 of Article 3 lays down an essentid condition for a will's vdidity as, an
internationa will: it must be made in writing.

The Uniform Law does not explain what is meant by “writing”. This is a word of
everyday language which, in the opinion of the Law’s authors, does not cdl. for any definition
but which covers any form of expression made by signs on a durable substance.

Paragraphs 2 and 3 show the very libera gpproach of the draft.

Under paragraph 2, the will does not necessarily have to be written by the testator
himsdf. This provison marks a moving away from the holograph will toward the other types
of will: the public will or the mystic will and especidly the Common law will. The latter, which
is often very long, is only in exceptiond cases written in the hand of the testator, who is
virtualy obliged to use alawyer, in order to use the technical formulae necessary to give effect
to his wishes This is dl the more 0 as wills frequently involve inter vivos family
arrangements, and fiscal consderations play a very important part in this matter.

This providon adso dlows for the will of illiterate persons, or persons who, for some
other reason, cannot write themsalves, for example paralysed or blind persons.

According to paragraph 3, a will may be written in any language. This provison is in
contrast with the rules accepted in various countries as regards public wills. It will be noted
that the Uniform Law does not even require the will to be written in alanguage known by the
testator. The latter is, therefore, quite free to choose according to whichever suits him best: it is
to be expected that he will usualy choose his own language but if he thinks it is better, he will
sometimes dso choose the language of the place where the will is drawn up or tha of the

18 See\VON OVERBECK, op. cit., pp. 98 to 101.
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place where the will is. manly to be caried out. The important point is that he have full
knowledge of the contents of hiswill, asis guaranteed by Articles 4 and 10.

Lagly, awill may be written by hand or by any other method. This provison is the
corallary of paragraph 2. What is mainly had in mind is, a typewriter, especidly in the case of
awill drawn up by alawyer advisng the testator.

Article4

The liberd nature of the principles set out in Article 3 cdls for certain guarantees on the
other hand. These are provided by the presence of three persons, dready referred to in the
context of Articles 111 and V of the Convention, that is to say, the authorised person and the
two witnesses. It is evident that these three persons must dl be smultaneoudy present with the
testator during the carrying out of the formditieslaid down in Articles4 and 5.

Paragraph 1 of Article 4 requires, firgt of dl, that the testator declare, in the presence of
these persons, that the document produced by him in his will and that he knows the contents
thereof. The word “declares’ covers any unequivoca expression of intention, by way of words
as well as by gestures or Sgns, as, for example, in the case of a testator who is dumb. This
declaration must be made on pain of the internationd will being invalid. This is judtified by the
fact that the will produced by the testator might have been materialy drawn up by a person
other than the testator and even, in theory, in alanguage which is not his own.

Paragraph 2 of the article specifies that this declaration is sufficient: the testator does not
need to “inform” the witnesses or the authorised person “of the contents of the will”. Thisrule
makes the internationa will differ from the public will and brings it doser to the other types of
will: the holograph will and especidly the mystic will and the Common law will.

The testator can, of course, dways ask for the will to be read, a precaution which can
be paticularly useful if the testator is unable to read himsdf. The paragraph under
condderation does not in any way prohibit this; it only ams a ensuring respect for secrecy, if
the testator should so wish. The internationa will can therefore be a secret will without being a
closed will.

Article5

The declaration made by the testator under Article 4 is not sufficient: under Article 5,
paragraph 1, he must dso sign his will. However, the authors of the Uniform Law presumed
thet, in certain cases, the testator might dready have sgned the document forming his will
before producing it. To require a second signature woud be evidence of an exaggerated
formdism and. awill containing two signatures by the testator would be rather strange. That is
why the same paragraph provides that, when he has aready sgned the will, the testator can
merely acknowledge it. This acknowledgement is completely informa and is normaly done by
asmple declaration in the presence of the authorised person and witnesses.

The Uniform Law does not explain what is meant by “sgnature’. This is once more a
word drawn from everyday language, the meaning of which is usudly the same in the various
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legd systems. The presence of the authorised person, who will necessarily be a practisng
lawyer will certainly guarantee that there is a genuine signature correctly affixed.

Paragraph 2 was designed to give persons incgpable of Sgning the possbility of making
an internationa will. All they have to do is indicate their incapacity and the reason therefore to
the authorised person. The authorised person must then note this declaration on the will which
will then be vdid, even though it has not been sgned by the testator. Indication of the reason
for incapacity is an additiona guarantee as it can be checked. The certificate drawn up by the
authorised person in the form prescribed in Article 10 again reproduces this declaration.

The authors of the Uniform Law were dso conscious of the fact that in some legd
systems - for example, English law - persons who are incgpable of signing can name someone
to ggnin ther place. Although this procedure is completdy unknown to other sysemsin which
asgnature is exclusively persond, it was accepted that the testator can ask another person to
dgnin his name, if thisis permitted under the law from which the authorised person derives his
authority. This amounts to nothing more than giving satisfaction to the practice of certain legd
sysems, as the authorised person mugt, in any case, indicate on the will that the testator
declared that he could not sgn, and give the reason therefor. This indication is sufficient to
make the will vdid. There will, therefore, amply be a sgnaure affixed by a third person
indead of that of the testator. Although there is nothing stipulating thisin the Uniform Law, one
can expect the authorised person to explain the source o this sgnature on the document, dl
the more so as the signature of this subgtitute for the testator must aso appear on the other
pages of the will, by virtue of Article 6.

This method, over which there were some differences of opinion a the Diplometic
Conference, should not however interfere in any way with the legd systems which did not
admit a ggnature in the name of someone else. Besides, its use is limited to the legd systems
which admit it dready and it is now implicitly accepted by the others when they recognise the
vaidity of aforeign document drawn up according to this method. However, this Stuation can
be expected to arise but rardly, as an internationa will made by a person who is incapable of
sgning it will certainly be arare event.

Lagtly, Article 5 requires that the witnesses and authorised person dso sign the will there
and then in the presence of the testator. By using the words “attest the will by signing”, when
only the word “dgn” had been used when referring to the testator, the authors of the Uniform
Law intended to make a distinction between the person acknowledging the contents of a
document and those who have only to &ffix their sgnature in order to certify their participation
and presence.

In conclusion, the internatiord will will normdly contain four Sgnatures: that of the
testator, that of the authorised person and those of the two witnesses. The sgnature of the
testator might be missang: in this case, the will must contain a note made by the authorised
person indicating that the testator was incapable of signing, adding his reason. All these
sgnatures and notes must be made on pain of invaidity. Findly, if the sgnature of the testator
is missing, the will could contain the. Sgnature of a person designated by the testator to Sgniin
his name, in addition to the abovementioned note made by the authorised person.
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Article 6

The provisons of Article. 6 and those of the following articles are not imposed on pain
of invdidity. They are neverthdess compulsory legal provisons which, can involve sanctions,
for example, the professond, cvil and even cimind ligbility of the authorised person,
according to the provisions of the law from which he derives his authority.

The first paragraph, to guarantee a uniform presentation for internationd wills, Smply
indicates that Sgnatures shal be placed a the end of international wills, thet is, & the end of the
text.

Paragraph 2 provides for the frequent case in which the will conssts of several sheets.
Each sheet has to be dgned by the tedtator, to guarantee its authenticity and to avoid
subdtitutions. The use of the word “sgned” seems to imply that the Sgnature must be in the
same form as tha a the end of the will. However, in the legad systems which merdy require
that theindividua sheets be pargphed, usualy by means of initids, this would certainly have the
same vaue as Sgnature, as aggnature itsaf could amply condgt of initids.

The need for a signature on each sheet, for the purpose of authentifying each such shedt,
led to the introduction of a gpecid system for the case when the testator isincgpable of sgning.
In this case it will generdly be the authorised person who will sgn each sheet in his place,
unless, in accordance with Article 5, paragraph 2, the testator has designated another person
to Sgnin hisname. In this case, it will of course be this person who will Sgn each shest.

Ladlly, it is prescribed that the sheets shdl be numbered. Although no further detalls are
given on this subject, it will in practice be up to the authorised person, to check if they have
aready been numbered and, if not, to number them or ask the testator, to do so.

The am of this provison is obvioudy to guarantee the orderliness of the document and
to avoid losses, subtractions or subgtitutions.

Article7

The date is an essentid dement of the will and itsimportance is quite clear in the case of
successve wills. Paragraph 1 of Article 7 indicates that the date of the will in the case of an
international will is the date on which it was Sgned by the authorised person, this being the last
of the formalities prescribed by the Uniform Law on pain of invalidity (Article 5, paragraph 3).
It is, therefore, from the moment of this Sgnature that the internationd will isvalid.

Paragraph 2 dipulates that the date shal be noted at the end of the will by the
authorised person. Although this is compulsory for the authorised person, this formality is not
sanctioned by the invdidity of the will which, as is the ase in many legd systems such as
English, German and Audtrian law, remains fully vdid even if it is not dated or is wrongly
dated. The date will then have to be proved by some other means. It can happen that the, will
has two dates, that of its drawing yp and the date on which it was signed by the authorised
person as aresult of which it became an internationd will. Evidently only thislast date isto be
taken into consderation.
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Article 8

During the preparatory work it had been intended to organise the safekeeping of the
international will and to entrust its care to the authorised person. This plan caused serious
difficulties both for the countries which do not have the notary as he is known in Civil law
systems and for the countries in which wills must be deposited with a public authority, asisthe
case, for example, in the Federd Republic of Germany,. where wills,
must be deposited with a court.

The authors of the Uniform Law therefore abandoned the idea of introducing a unified
system for the safekeeping of internationa wills. However, where a legal system dready has
rules on this subject, these rules of course dso gpply to the internationa will aswel asto other
types of will. Findly, the Washington Conference adopted, a the same time as the
Convention, a resolution recommending States, in particular, to organise a system facilitating
the safekeeping of internationa wills (see the commentary on this resolution, & the end of this
Report). It should lastly be underlined that States desiring to give testators an additiond
guarantee as regards the internationa will will organise its safekegping by providing, for
example, that it shdl be deposted with the authorised person or with a public officer.
Complementary legidation of this kind could be admitted within the framework of paragraph 3
of Article 1 of the Convention, as was mentioned in our commentary on thet article.

These consderations explain why Article 8 starts by stipulating that it only applies“in the
absence of any mandatory rule pertaining to the safekeeping of the will”. If there happensto be
such arule in the nationd law from which the authorised person derives his authority this rule
shdl govern the safekeeping of the will. If there is no such rule, Article 8 requires he
authorised person to ask the testator whether he wishes to make a declaration in this regard.
In this way, the authors of the Uniform Law sought to reconcile the advantage of exact
information so asto facilitate the discovery of the will after the deeth of the testator, on the one
hand, and respect for the secrecy which the testator may want as regards the place where his
will is kept, on the other hand. The testator is therefore quite free to make or not to make a
declaration in this regard, but his attention is nevertheess drawn to the posshility left open to
him, and particularly to the opportunity he has, if he expresdy asksfor it, to have the details he
thinks gppropriate in this regard mentioned on the certificate provided for in Article 9. It will
thus be easier to find the will again a the proper time, by means of the certificate made out in
three copies, one of which remainsin the hands of the authorised person.

Article9

This provison specifies that the authorised person must attach to the internationd will a
certificate drawn up in accordance with the form st out in Article 10, establishing that the
Uniform Law's provisons have been complied with. The term “joint au testament” means that
the certificate must be added to the will, that is, fixed thereto. The English text which usesthe
word "attach” is perfectly clear on this point. Furthermore, it results from Article 11 that the
certificate must be made out in three copies. This document, the contents of which are detailed
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in Artide 10, is proof that the formalities required for the vdidity of the internationd will have
been complied with. It dso reveds the identity of the persons who participated in drawing up
the document and may, in. addition, contain a declaration by the testator as to the place where
he intends his will to be kept. It should be stressed that the certificate is drawn up under the
entire respongbility of the authorised person who isthe only person to Sgn it.

Article 10

Article 10 sets out the form for the certificate. The authorised person must abide by it, in
accordance with the provisons of Article, 10 itsdf laying down this or a subgtantidly smilar
form. This last phrase could not be taken as authorisng him to depart from this form: it only
serves to dlow for smal changes of detail which might be ussful in the interests of improving its
comprehengbility or presentation, for example, the omimsion of the particulars marked with an
adterisk indicating that they are to be completed where appropriate When in fact they do not
need to be cornpleted and thus become useless.

Including the form of a certificate in one of the articles of a Uniform Law is unusud.
Normally these appear in the annexes to Conventions'™. However, in this way, the authors of
the Uniform Law underlined the importance of the certificate and its contents. Moreover, the
Uniform Law dready forms the Annex to the Convention itself.

The 14 particulars indicated on the certificate are. numbered. These numbers must be
reproduced on each certificate, 0 as to facilitate its reading, especidly when the reader
pesks a foreign language, as they will help him to find the rdevant detals more eesly: the
name of the authorised person and the, testator, addresses, etc.

The certificate contains dl the eements necessary for the identification of the authorised
person, testator and witnesses. It expressy mentions al the formdities which have to be
carried out in accordance with the provisons of the Uniform Law. Furthermore, the certificate
contains dl the information required for the will's regigtration according to the system
introduced by the Council of Europe Convention on the Establishment of a Scheme of
Regigration of Wills, Sgned at Bade on 16 May 1972.

Article 11

The authorised person must keep a copy of the certificate and deliver one to the
testator. Seeing that another copy has to be attached to the will in accordance with Article 9, it
may be deduced that the authorised person must make out atogether three copies ‘of the
certificate. These cannot be smple copies but have to be three Sgned originas. This provision
is useful, for a number of reasons. The fact that the testator keeps a copy of the certificate isa
ussful reminder for him, especidly when his will is being kept by the authorised person or

9 For example: The Hague Convention Abolishing the Requirement of Legalisation of Foreign Public
Documents, concluded on 5 October 1961; the Hague Convention on the Service Abroad of Judicial and
Extrgjudicia Documents in Civil or Commercial Matters, concluded on 15 November 1965; the Hague
Convention concerning the International Administration of the Estates of Deceased Persons, adopted at
the X11th session of the Hague Conference.
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deposited with someone designated by nationd law. Moreover, discovery of the certificate
among the testators papers will inform his heirs of the existence of awill and will enable them
to find it more eadly. The fact that the authorised person keeps a copy of the cetificate
enables him to inform the heirs as well, if necessary. Ladlly, the fact that there are severd

copies of the certificate is a guarantee againgt changes being made to one of them and even, to
acertain extent, againg certain changesto the will itsdf, for example as regards its date.

Article 12

Article 12 gates that the certificate is conclusive of the forma validity of the internationa
will. It istherefore akind of proof supplied in advance.

This provison is only redly undersandable in those legd systems, like. the United
States, where awill can only take effect after it has been subjected to a preliminary procedure
of verification (“Probate’™) designed to check on its vaidity. The mere presentation of the
certificate should suffice to satisfy the requirements of this procedure.

However, the certificate is not dways irrefutable as proof, asis indicated by the words
“Iin the absence of evidence to the contrary”. If it is chalenged, then the ensuing litigation will
be solved in accordance with the lega procedure gpplicable in the Contracting State where the
will and certificate are presented.

Article 13

The principle st out in Article 13 is dready implied by Article 1, as only the provisons
of Articles 2 to 5 are prescribed on pain of invdidity. Besdes, it is perfectly logicd that the
absence of or irregularitiesin a certificate should not affect the forma vdidity of the will, asthe
certificate is a document serving essentialy for purposes of proof drawn up by the authorised
person, without the testator taking any part ether in drawing it up or in checking it. This
provison isin perfect harmony with Article 12 which by the terms “in the absence of evidence
to. the contrary”, means that one can chdlenge what is stated in the certificate.

In consderation of the fact that the authorised person will be a practisng lawyer
officdly dedgnated by each Contracting State, it is difficult to imagine him omitting or
neglecting to draw p the certificate provided for by the nationd law to which he is subject.
Besdes,. he would lay himself open to an action based on his professona and civil ligbility. He
could even expose himsdf to sanctions laid down by his nationa law.

However, the internationd will subsgts, even if, by some quirk, the certificate which isa
means of proof but not necessarily the only one, should he missing, be incomplete or contain
particulars which are manifestly erroneous. In these undoubtedly very rare circumstances,
proof that the formdities prescribed on pain of invaidity have been carried out will have to be
produced in accordance with the legal procedures applicable in each State which has adopted.
the Uniform Law.

% See WILLIAM F. FRATCHER, op. dt., RICHARD W. WELLMAN, Recent UNIDROIT Drafts on the
International Will, International Lawyer, 1973, pp. 205-219.



Article 14

The authors of the Uniform Law did not intend to deal with the subject of the revocation
of wills. There is indeed no reason why the internationa will should be submitted to a regime
different from thet of other kinds of will. Article 14 therefore merdly gives expression to this
idea. Whether or not there has been revocation - for example, by a subsequent will isto be
assessed in accordance with the law of each State which has adopted the Uniform Law, by
virtue of Article 14. Beddes, this is a question mainly concerning rules of substance which
would thus overstep the scope of the Uniform Law.

Article 15

This Article contains a provison which is to be found in a smilar form in severa
conventions or draft Uniform Laws™. It seeks to avoid practising lawyers interpreting the
Uniform Law soldy in terms of the principles of ther repective internd law, as this would
prgudice the internationd unification being sought after. It requests judges to take the
international character of the Uniform Law into consideration and to work towards elaborating
a sort of common case-law, taking account of the foreign legd systems which provided the
foundation for the Uniform Law and the decisions handed down on the same text by the courts
of other countries. The effort towards unification must not be limited to just bringing about the
Law's adoption, but should be carried on into the process of putting it into operation.

THE RESOLUTION ADOPTED BY THE CONFERENCE

The Resolution adopted by the Washington Conference and annexed to its Fina Act
encourages States which adopt the Uniform Law to make additiond provisons for the
regidering and safekeeping of the internationd will. The authors of the Uniform Law
consdered that it was not possible to lay down uniform rules on this subject on account of the
differences in tradition and outlook, but severd times, both during the preparatory work and
during the fina diplomatic phase, they underlined the importance of States making such
provisons.

The Resolution recommends, organisng a system enabling ... “the safekeeping, search
and discovery of an internationd will as wdl as the accompanying certificae’. . .

Indeed lawyers know that many wills are never carried out because the very existence
of the will itsdf remains unknown or because the will is never found or is never produced. It
would be quite possible to organise a register or index which would enable one to know after
the death of a person whether he had drawn up a will. Some countries have dready. done

2 See in particular: Article 17 of the draft Uniform Law on International Sale as revised by UNCITRAL;
Article 7 of the Convention on Prescription in International Sales of Goods; Article 10, of the draft
UNIDROIT Convention on Agency of an International Character in the Sale and Purchase of Goods.
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something in this fidd, for example, Quebec, Spain, the Federd Republic of Germany, where
this service is connected with the Registry of Births, Marriages and Deeths. Such a system
could perfectly wdl be fashioned s0 as to ensure respect for the legitimate wish of testators to
keep the very existence, of their will secret.

The Washington Conference dso underlined that there is dready an Internationd
Convention on this subject, namely the Council of Europe Convention on the Establishment of
a Scheme of Regidration of Wills, concluded a Bade on 16 May 1972, to which States
which are not members of the Council of Europe may accede™.

In this Convention the Contracting States Smply undertake to, create an internd system
for regigering wills The Convention dipulaies the categories of will which should be
registered, in terms which indude the internationa will®. Apart from nationa bodies in charge
of regigtration, the Convention aso provides for the designation by each Contracting State of a
nationa body which must remain in @ntact with the nationd bodies of other States and
communicate regidrations and any information asked for. The Convention specifies that
registration must remain secret during the life of the testator®®. This system, which will come
into force between a rumber of European States in the near future, interested the authors of
the Convention, even if they do not accede to it. The last paragraph of the Resolution follows
the pattern of the Bade Convention by recommending, in the interests of facilitating an
internationa exchange of information on this matter, the designation in each State of authorities
or services to handle such exchanges.

As for the organisation of the safekeeping of internationd wills, the resolution merdy
underlines the importance of this, without making any specific suggestions in this regard. This
problem has dready been discussed, in connection with, Article 8 of the Uniform Law.

[Originaly published in Uniform Law Review / Revue de droit uniforme, 1974, 1, p. 91 et seq.]

2 Article 13 of the Convention.
= Article 4 of the Convention.
2 Article 8 of the Convention



