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Convening of the Session

The Second Plenary Session of the Diplometic Conference o Wills
was called to order &t 3120 p.m., October 16, 1973, by the Chairman.

. The Delegate of Italy commgnted on the earlier point raised by the
United Kingdom regarding Article I, paragraph 2 of the Convention. He
pointed out the distinction between (1) those states who shared the same
language as the Convention, and (2) those states with a language different
from that of the Convention. The former are tied to the letter of the law
and may only adopt the Convention without modification. The latter, in
translation, may make adaptations and select satisfactory wording, pro-
viding no substantive modification is made. Those countries with the same
language as the Conventlon are in apn inferior position as they are obliged
to accept the Convention as 18, while others have more freedom and flex-
ibility. One solution would be to have states cbligated to make their lawe
conform with the provisicens of the Convention, A disadvantage would be
that uniformity of domestic law would be diminished, The Delegate from
Ttaly set forth these issues and the question of the approyriateness of
o solution decided by the Drafting Committes,

The Delegate from Japsp presented his compliments to UNIDROLIT on the
draft Convention and Annex and presented his delegation's position as
fPoliows for inclusion in the Summary. Record: "y delegation does have one
basie view which it would like to state at the beginning of these discussions
in srder to help focus the subsequent deliberations of the confevence. This
view ig that, as to the law governing the forms of will, the formal guarantees’
necessary to ensure the legal'authentieityrof_the content of such wills end
the benefits to be derived from encouraging.thé freedom to make wills are -
both matters of vital imporbance and that, therefore, every effort should
be made to strike an appropriate balance between them, In this conneciion
the aim of the present draft 1s clearly conmendable in that it seeks to
place minimum restrictions on the formalitiss to execute wills, At the
same time, in order to avold eny possible ambiguities and disputes as to
whether the procedures which are preseribed vy the uniform law are effec-
tively enforced, and also for the purpose of mitigating the possible heavy
burden which would be imposed on the courts of the respective contracting
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perties as to the examination of faets which occur in foreign countries,
the Japanese Delegation first of all congiders it indigpensable to attach
to the will a certificate gtating that the will was made In compliance
withthe reguirements provided for in Articie 2 o 4 of the Annex and in
Artiele V of the Convention, for the purpose of giving effect to a doc-
wient ag an international will.

Secondly, I would like to suggest the advantage of amending Article 3,
paragreph 1 of the Annex in order that the declaration made by a person
who ig unable to spesk might alsoc be accepted by means of script.

Thirdly, my Delegabtion is also of the view that this conference
should address itself to the esbablishment of sppropriate foxms. of
revocation in order to avoid such conflict as might arise between the
wills made in compliance with the form prescribed by the uniform law and
any wills made subsequently in accordance with domestic law which segk To
revoke, or would otherwise appear to have the effect of revoking, the will
made under the uniform law,"

The Delegate from the Philippines observed that some states are being
asked o Take two actions in rabifying the Convention and in introducing
domestic legislation for the adoption of the draft law because the federal
govermment cannot always commit the passage of domegtic law.

The Delegatbe from the I[vory Coagt expressed the degire for a clear
and precise text to result from the conference and felt the propoged Lot~
vention and Annex would comprise an instrument useful in further strengih-
ening Ivory Coast's ties with other countries.

The Delegabe from the Federal Republic of Germany ralsed a peint

of order regarding the issue discussed earlier by the Delegete from Ttaly.
He felt the Drafting Committee ghould deal only with those matters in which
gubstance had already been settled by the full Conference. He felt there
were congiderable advantages in adopting the Convention and at the same
time fully drafting a uniform law. Such s uniformly acceptable draft law
would present no language problems with respect to the Convention, The
Delegate recommended Article I, paragraph 2 of the draft Convention remain

ag is.

he Delegate from Canada supported the point of order raised by
the Delegate frcm the Federal Republic of Germany.

The Delegate from Canads suggested the Conference was perhaps impeding
3tself unnecessarily by discussing the draft Convention before a detalled
review of the draft lsw. Awmblguity in the very clauses of the draft uniform
law should be clarified first.

The Chairman agreed that the issue seemed tc be one of anbicipating
a problem without knowing its dimensionsg, If there were no problems with
the draft law, then there would be no problems with Article T of the draft
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“onvention. The Chairman requested that proposed amendments be sub-
mitted in writing to the Secrebariab, prefersbly one day in advance for
tranclation and shudy purposes. This does not preclude amendments from

the floor.

The Chairman anncunced that the Drafting Commitiee would be chaired
by the Delegate from awitzerland, with memberghip compoged of the Delegates
»f Brazil, Canada, France, Federal Republic of Germany, Iran, IVOry Coast,
Japan, Mexico, Nlcaragua, Philippines, Spain, United Kingdom, USSR and USA.
The composition of the Drafting Commithee was accepted by the Conference.

The Deputy Secretary General presented a brief summary of the Con=-
vention and the draft law, asking each delegate to bear in mind that (1)
the draft law concerns only the form of wills and. not subsbantive matters,
(2} the dwaft law oniy sdds another form of will to those already existinrg
and in no way affects presently existing wills snd will forms, and (3)
the Convention is a diplomsbic instrument and concerns only states and not
domestic legislation. The draft law is intended to be a part of national
legal systems and not part of internsbionsl law. '

The Chairman announced that the Delegation from Costa Rica wished
to discuss bhe wording of the title of the Convention and the draft law.
dince the Delegation from Cosba Rica was not yet present, the Chalrmsn
postponed such discussion until the Convention is discussed as a whole.

The Chairman then proposed a giscuggion of each article of the
draft law with approval on the basis of general consensus. If a subgtantial
jifference of opinion on an individual article cccurs, then a vote will be

taken.
The Chaimman called for & recess ab 4:15 pom.

The Chairman reconvened the session at 5:00 p.ma. ahd opened discussion
on Awkicle 1. of the Uniform Law.

The Delegate from the United Kingdom began by asking that the written
suggestion he had mede sariier vegarding Article 1 be withdrawn.

The Delegabte from Greece nentioned that as & lawyer he digliked super-
fluity and felt that the words ‘irrvespective of the place where it is made
and irrvespective of the nabionality, domicile or residence of the testator”
in Article T, paragraph I, were unnecesgary. He proposed changing the
second Mirrespective" to "as well as” and adding "or any other factor”
after the word ™estator." He also proposed changing Article I, paragraph
TT to read: 'Failure to obgerve any gueh provision shall not by itszelf
affect the validity of the will as to form if that is valid under the law
applicable in sccordance with the ruleg of private international. law of
the country concerned.'
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The Chairman then asked the delegate from Greece To submit the
proposed amendments in writing. '

The Delegate from Brazil proposed a similar amendnent and referred-
to an Ecuadorian proposal adding the following words to Article I, para-
graph II: 'provided thet such validity is admissible under the internal
law of the stabe in which it is claimed.” The Delegate from Brazil then
asked if this formal Ecuadorian amendment had been Introduced in writing
and was told it had not been so introduced.

The Delegate from Switzerland disagreed with the Delegate from
Greece conmcerning the alleged superfluity of Artiecle I. He felt that the
preclsion of the wording was very important. The argument is purely one
of sementics, he believed, since the two previous proposals did not change
substance of Article I. Rather, the two proposals might ralse more prob-
lems, If the meeting did not approve of the somewhat elliptical nature
of the Draft, he thought it prefersble to make a single reference to
"gpplicable law" rather than to refer in detail %o guestiong of private

international law.

The Delegaﬁe from France made the point that the French version
of Article I should also be amended from "le testamen " to "un testament.

He opposed changing the words "

it

irrespective.....testator,” however.

The Delegate from Greece acguiesced to the Swiss delegate's remarks
but added that the phrase Tor any other factor” should be included in

Article I.

The Delegate from Belgium proposed the following wording for
Article 1, paragraph 1l: '

"a will shall be valid if it is made in the form of an inter-
national will complying with the provisions get out in Articles 2 to

ki neresfter.”

The Uniform Law does not discuss legal competency, but Article 1
must make it clear that age is not an obstacle to the validity of the

international will as regards Torm.

HEe referred, as regards the countries who have adopted The Hague
Convenbion of October 5, 1961, on the form of wills, to Article 5 of

that Convention,

He then wondered whether it was necessary to add a certificate
to meke the will valid, Fe distinguised between the international
will and the certificate to be issued. The igsuance of a certificate

mey commit the authorized person.
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The Delegate from the Nefherlands expressed his doubt as to whether
Avticle T veferred to intsrnal requirements of a state or lts international
obligations. He added thas if 1t wae an inbernational cbligabtion it sghould
be inserted in the Convention wather than in the Uniform Law.

The Delegate from Japan maintained that the attachment of the cer-
tificate o bne will was essential to ensure its validity.

The Delegsbe from Switzeriand suggested thab it was premature to dis-
cuss Articie I berore discussing subsequent Articles. He added that while
sttachment of a cerbificate would be ugeful it would add additional re-

Ee maintained that changing the wording would raise other

guirements.

proilems,
The Delegate from Belgium and the Delegate from France agreed
sgsentially with the owiss delegate’s position on the certificate,

The Delegate from Canads maintained thabt the words M rrespective..
... testator” were not superflucus but added that he was unoppesed to

sdding the phrase "or any other Pactors.”

The Delegate from the Philippines fayvored making the certificate
essential to the valiidity of the will and cited three reasons for his
position, He felt that the certificate was an added szafeguard because
it would assure that the will reflected the wishes of the tegtator.

The Delegate from Spain stated that safeguards were more important
than ease or simplicity. Therefore, he too wanted the certificate

attached as proof of validity.

The Delegate from the Federal Republic of Germany sagreed with the
Delegate of Spain but suggested Articles IT through VI be covered before
discuseing the matter further since the certificate would again be covered
in Arbicle VII. He then asked his neighbors in Europe who followed
"Furopean" law to defer to the "anglo-Soxon" tradition in law on this

point and thus not to change Article T.

The Delegate from Ireland mentloned +that the certificabe was essential

as & guarantee that the authorized person was quatified to receive wills
in his country. The Delegste asked whether the age of tegtamentary capacity
wag to be regerded as & matter comnected with formel validlty. Both these

problems arose under Article I.

 The Delegate from Canada regponded by saying that the eriteria of
age was irrelevent. It was nob concerned with form but with capacity
and, therefore, should not be discussed in Article I.
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The Delegate from Switzerland made two suggestlons: TFirst, that
12 Peputy Secretary General give the delegates the rationale behind the
yrding of Article I so ag to clear up any misunderstandings. Secondly,
st observers, such as Mr. Russo and Mr. Droz, who had worked on the
viform Law, be allowed to speak so that the delegates could benefit

~om their experience.

The Chairman mentioned that the observers' silence until now had
en purely voluntary and suggested that the next geseion begin with
leir comments. The session was sdjourned promptly at 6:00 pem.



