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INTRODUCTION



HE COUNCIL of the International Institute in Rome for the

Unification of Private Law resolved on the 29th of April, 1930
“to appoint a Committee, in which the various systems of law
should be represented, for the purpose of preparing a draft uni-
form law of Sale”.

The permanent members were:

Sir Cecil B. HursT, President of the Permanent Court of Inter-
national Justice (Great Britain), Chairman,

Mr. BAGGE, Judge of the Supreme Court of Sweden (Sweden),

Mr, CapiTaNT, Professor in the Faculty of Law of Paris,
Membre de I'Institut (France),

Mr. FEHR, Rector of the High School of Commerce, Stockholm,
Professor of Law, Advocate (Sweden),

Mr. GUTTERIDGE, Professor of Law in the University of
Cambridge (Great Britain),

Mr. HamEL, Professor in the Faculty of Law of Paris (France),

Mr, RABEL, Professor of Law in the University of Berlin (Ger-
tnany). |

Mr. Ficker, Assistant Secretary-General of the Institute.

The following gentlemen took part in several meetings of the
Committee and assisted it by their advice:

UssinG (Denmark), p’ AYGURANDE, PERCEROU, ‘TROULLIER,
WaHL (France), EcksTeIN, HESSE, HEYMANN, NEUNER, RHEINSTEIN,
TrrzE, WAHL, Martin WoLFF (Germany), CHORLEY (Great Britain),
RunNDSTEIN (Poland), LiEwreLLYN (U, S. A.);

‘ Vittorio Sciaroja, DE Fracisci, Mariano D’AMELIO, DAVID,
Barponi, CERULLI-IRELLI, MATTEUCCI, on behalf of the Institute of
Rome,
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This Committee met eleven times, once in 1930, four times
in 1931, three times in 1932, twice in 1933 and once in 1934 *.

The preliminary studies of the Committee are contained in go
documents.

The Committee has submitted to the Council of the Institute
the preliminary draft of an international law on the sale of goods
(corporeal movables). with two annexes.

These annexes contain:

I. A draft law on sales with a reservation of property;
2. A report on letters of trust,

The draft of an international law of the sale of goods is inde-
pendent of these annexes; it can therefore be adopted without
them. .

The Council of the Institute unanimously adopted the suggestions
of the Committee and decided to apply Art, 9 of the Statutes of the
Institute and forward the draft to the Council of the League of
Nations, together with a Report adopted by the Committee.

(*) Mr, Rabel was not present at the last meeting of the Committee.
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‘REPORT




PRELIMINARY OBSERVATIONS

It is not the purpose of this report to discuss the necessity and
practicability of creating a uniform International Law of Sale.
These questions were examined at the outset by the Council of the
Institute and by the Committee for the unification of the Law of
Sale, and it was because such a task was thought both practicable
and necessary that its realisation was attempted. The reasons
in favour of this unification were set out by a member of the Com-
mittee, Mr, Rabel, in the first Document on Sale and the observa-
tions there made were in essentials confirmed during the discussions.
Reference should therefore be made to that document on all matters
touching this basic question.

The purpose of this report is to explain the provisions of the
draft separately and as a whole, and to set out the reasons why they
are proposed by the Institute. Above all its purpose is to show
that, so far from putting together a number of rules chosen eclecti-
cally from the various existing systems of law, the Institute has
attempted to create a complete new system.

The Draft is limited to the unification of the Law of Sale alone,

Various national codes, such as the old German Commercial Code,
the English, Scandinavian and United States Sale Acts have amply
demonstrated that this limitation is possible and that the Law of
Sale can be dealt with without regulating the general part of the
Law of Obligations. It is, however, natural that in dealing with Sale
the Institute should have discussed many questions touching obli-
gations in general. Up to the last moment it thought of adding to
the present Draft a chapter on the formation of contract, a project
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which was ultimately abandoned to avoid over—burdening the Draft
with questions of too general a character.

The Institute, on the other hand, as will appear from Article 5
of the Draft, has refrained from regulating questions concerning the
transferring of the property in goods sold.

In its view the different solutions of this question found in the
various systems of law are so closely bound up with dissimilar general
principles that unification on this point is out of the question in a
Draft limited to Sale.

Furthermore, the necessity for regulating the passing of the pro-
perty was so small that, even on the question most closely related to
it, viz., the passing of the risk, it was possible to frame rules inde-
pendent of any rule concerning the property in the goods.

Nevertheless the Institute thought it desirable to regulate agree-
ments in which the property in the goods is reserved to the seller
(¢ Pactum reservati dominii’’) which are used in some countries
and which are there regarded as of great importance for the security
of credit, but it limited their application to machines, as being
the class of goods to which they most often apply. To avoid over-
burdening the Draft with rules peculiar to these agreements
the Institute has prepared a special draft law on the subject
(Annexe No. 1).

With the twofold object of consolidating existing methods of
guaranteeing credit and of introducing to the various countries
other less known methods, the Institute thought it desirable to devote
some consideration to a device used in Anglo-Saxon countries, Viz.,
the # letter of trust”, and to recommend its adoption by other
countries and accordingly its adoption for international use. A
report to this effect is appended hereto (Annexe No. 2), based
on a communication made by a member of the Committee, Mr.
Gutteridge, .

The Institute has not as yet prepated a draft law on the “ letter
of trust”, preferring that the questions involved should first
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of all be examined by bankers. It has, however, already expres-
sed the view that the codification of the #letter of trust” and
its introduction into other countries besides Anglo-Saxon countries
would considerably assist and facilitate credit in international
trade.

CHAPTER 1

(Article 1-8)

SCOPE OF THE LAW

The first chapter of the Draft fixes the limits of its scope as re-
gards the subject matter of the contract (Articles 1 and 4), the content
of the contractual obligations (Article 2) and the distinction between -
internal sales and international sales (Articles 6 and 7).

It also states that the Draft does not deal with the effect of sale
on the passing of the property (Article 5).

Article 7 provides that the law applies solely to the Sale of Goods,
thus conforming to the English and United States Sale of Goods
Acts, which likewise apply only to sales of goods. The Draft,
however, does not define the word ¢ goods’ but adds to it the
expression ¢ corporeal movables . It thereby excludes sales of
immovables, the unification of which is unnecessatry, sales of debts
and sales of rights of all kinds.

Certain classes of movables (the Draft thereafter uses the term
“ goods’’ throughout) are expressly excluded and accordingly
excepted from the scope of the law.

Paper securities of all kinds and money are excluded; the sale of
paper securities is governed by special laws in all countries,
and any unification of legal rules to govern dealings in paper secu-
rities would necessarily have to be distirict from a unification of
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rules governing sales of goods. Article 1 also excludes from the
scope of the Draft ships, vessels used for inland navigation, and
aircraft, for the reason that in various national laws and several
international agreements these are governed by special rules to which
regard must be had.

Article 2 of the Draft, in accordance with a proposal made by -
the Conference on Private International Law at The Hague, assimi- -
lates to a pure contract of sale the contract where a person under-
takes to manufacture or produce goods from raw materials fur-
nished by himself. Most systems of law have found it necessary
to make this assimilation, and a code of the Law of Sale would be de-
prived of an essential part of its usefulness if, for instance, it did not
cover contracts for the supply of machines. Unlike German law,
but like Scandinavian law, the provisions of the Draft apply to all
contracts for the delivery of goods to be manufactured or produced
including cases where such goods cannot be replaced.

This type of contract calls for special rules in one case only,.
viz., where the goods are manufactured in accordance with buyer’s
instructions in which event the seller has a right to remedy a
defective execution of the order. This right will be examined below,
along with the rules which deal with it (Article 56).

The contract to deliver goods to be manufactured or produced
is again mentioned in Article 18 but only as a special instance of the
Contract of Sale.

Article 3 provides that the law shall apply irrespective of the com-
mercial character of either contracting party or of the contract itself.
The Institute has thus given effect to the views which led the In-
ternational Law Association and the Conference on Private Interna-
tional Law at The Hague to abandon the distinction between civil
and commercial sales. Had this solution not been adopted, it
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would have been necessary to consider the special position of those
States which have no commercial law as distinct from common law.
Furthermore the Institute had no desire to burden the Draftwith
the complicated distinctions which would have been necessary to
define commercial persons and commercial transactions. It is,
nevertheless, obvious that contracts which are classified as commer-
cial contracts in countries where there is a special commercial law
form the bulk of the contracts covered by the Draft,

It was not thought necessary to exclude sales of livestock alto-
gether from the provisions of the Draft; but Article 4 reserves to
national laws the question of the undertaking against defects in sales
of livestock. On this point, certain legal systems, e. g. French law
and German law contain very detailed rules of a regional character
which do not lend themselves to unification; on the other hand the
general rules dealing with delivery, payment of the purchase price,
and the passing of the risk are applicable to sales of livestock. This
provision was included in Chapter I rather than in the chapter deal-
ing with the undertaking against defects, because its effect is to
limit the scope of the law.

The reasons which led the Institute to adopt Article 5 have al-
ready been stated.

Article 6 states what kinds of sales are to be governed by the law.
This fundamental question, which, from the standpoint of unifica-
tion, is the most difficult one, was capable of two radically different
solutions: either all contracts of sale could be governed by a uniform
law, or the Draft could be confined to sales of an international cha-
racter, leaving all other sales to be governed by national laws. Both
methods have been followed in the various attempts at unification
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in recent years, and each has its advantages and disadvantages.
There is little doubt that an international law which governed all sales
would correspond more closely with the purpose envisaged by the
Institute and would avoid a complicated legal dualism which finds
no favour in commercial circles and which gives rise to difficulties in
defining the respective spheres of application of the two sets of laws.

But the Council of the Institute, while recognising the weight
of these arguments, was from the outset of opinion that in certain
countries at any rate the adoption of the uniform law would be
greatly facilitated if it were confined to sales which were clearly
of an international character.

The Institute, however, thought it would be desirable to propose
at a subsequent stage of its work that steps be taken to extend the
application of the international law to internal sales, and thus to follow
the precedent first set by English law when it adopted the provisions
of the Warsaw Air Convention of 1929 (Carriage by Air Act, 1932).

Having decided to confine the Draft to international sales, it
then became necessary to define the distinguishing characteristics
of such sales, a task which proved extremely difficult, since there
is no general principle whereby to establish the international cha-
racter of a contract.

The Institute decided to make the application of the law depen-
dent on two principles: the one subjective and the other objective,

With reference to the subjective principle, the Draft provides
that the nationality of the parties is immaterial, Article 8 says in
terms that nationality has no bearing on the question whether or
not a sale is of an international character. The Draft relies rather
on another subjective principle; the law is only to apply where
the parties have their business establishments (in the wide sense
of ¢ établissement’’) or residences in different countries with dis-
similar laws of sale. The Institute in this way avoided having
recourse to the conception of domicile and adopted tests which
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enable the courts to take into account all the facts of the case.
In applying this subjective principle, the Draft recognises existing
unifications of a regional character; hence the international law is
only to apply where the parties have their business establishment
or residence in countries ¢ in which sales of goods are not governed
by the same rules of law’’; thus, if one of the parties resides in
Denmark and the other in Sweden, the law does not apply because
there is a common Scandinavian law of sale the existence of which
precludes the application of the international law. '

The second condition of the application of the law is found
in a principle of an objective character; the goods sold must, under
the contract, be destined to become or be already at the time of
the sale the subject matter of international transport. By ¢ interna-
tional transport” is meant transport from one country to another.
The scope of the law is thus confined to cases where goods are
required to be dispatched. Sales of goods which are situated in,
and are to remain within a given country are not subject to the
law, notwithstanding that the buyer and seller have their business
establishments in other and different countries.

The Institute originally intended the application of the law to
depend on one only of these two requirements; the scope of the
law would in that event have been very much wider. It also consid-
ered bringing within the scope of the law contracts under which
an importer resells in his own country the goods imported, such
contracts being often required in commercial practice to comply
with the terms of the original contract under which the goods
were imported. But in order to facilitate the accession of the various
States, the Institute has confined itself for the time being to regu-
lating those contracts of sale of an international character for which
unification is doubly justified. ‘

Nevertheless, parties may by agreement extend the scope of the
uniform law. Likewise, on the principle that the parties are auto-
nomous, they may restrict the scope of the law in accordance with
Article 9.
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Article 6, which defines the scope of the law, is elucidated in
two respects by Article 7.

The first question is dealt with in the first paragraph of Article 7.
Where several business establishments take part in negotiating a
contract on behalf of one of the contracting parties and a doubt
arises as to which establishment should be taken into account for
the purposes of Article 6, the contract is deemed to be that of the
establishment which dispatched the first communication, regar-
ded as one of the legal elements in the formation of the contract. This
rule applies to all kinds of commercial concerns, including
associations which have no legal personality, such as the English
“ partnership ” and the German “ offene Handelsgesellschaft ”’.

The second question, viz., agency, is dealt with in the second
paragraph of Article 7: where a contract is concluded through an
agent, the application of the International Law depends solely upon
the business establishment of the principal, Accordingly, where a
person, resident in a given country, contracts with a foreign
firm through a branch of that firm resident in such country, the
international law applies if that branch is not sufficiently indepen-
dent to conclude the contract in its own name.

In this point the Institute has consciously departed from the
propositions laid down by the Conference on International Law
at The Hague. Those propositions take account in certain cases
of the fact that the sale was concluded through an agent acting
in the country of the buyer. But the question here is not whether
the sale is more properly governed by the national law of the seller
or that of the buyer, but what circumstances shall govern the
application of an international law which is equally in force in the
countries of both seller and buyer.
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of parties is almost unrestricted in sales of movables. But if they
were permitted simply to exclude the new law without substituting
anything in its place we should be reverting to the present state of
uncertainty. Hence the first paragraph requires parties who wish
to exclude the application of the international law in its entirety
to indicate expressly and unambiguously which national law they
intend shall govern their contract. Otherwise the present law will
apply in all cases within Article 6.

Where the parties desire to exclude only a part of the interna-
tional law the position is a little different. In this case the interna-
tional law remains as the general basis of the contract. In order,
however, to supply the gap created by the exclusion of certain rules,
a gap which the courts could not supply, Article o, paragraph 2
lays it down that an agreement of this kind is not valid unless the
parties specify what provisions are to replace those excluded. Ob-
viously a mere word will suffice to derogate from a whole series of
the provisions of the law, as is the case with many commercial
clauses, e. g, c. 1. f., f. 0. b.

The next Article, i. e., Article 70, deals with commercial usages,
and lays down three different rules.

Paragraph 3 again affirms the optional character of the law
by providing that, in case of any conflict, usage shall prevail
over the law. ,

Paragraph 1 deals with the relation between commercial usages
and the agreement of the parties, and lays down that usage shallbe
valid between the parties notwithstanding that no mention of it
is made in the contract, provided that the parties were or ought
to have been aware of its existence. This provision is in accordance
with the rule generally accepted among merchants, Although the
paragraph does not expressly say so, the time ordinarily to be
looked at in deciding whether the parties knew or must have known
the usage is that when the contract was concluded. But the court
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may exclude the application of an unreasonable usage if its content
was not known to both parties at the time of the conclusion of the
contract.

Paragraph 2 of Article 10 lays down a rule of construction.
Where the parties employ clauses or regulations used in a trade,
e. g., “fair average quality "', or regulations such as those of the
Corn Trade Association, such clauses or regulations are to be
construed in accordance with the usage of the trade.

Article 77 states a general rule the purpose of which is to supply
the gaps in the international law. The greatest difficulty in the
way of preserving the real unity of the uniform law arises out
of the differences in construction placed upon it by judges who
have been trained in, and are accustomed to their own particular
system of law, The difficulty is a serious one even when different
judges are called upon to interpret the same rules of law, but it
is still greater when judges are called upon not to interpret written
law, but to make unwritten law to cover cases not expressly con-
templated by that law. Only two solutions are possible, viz., the
gaps in the law can be supplied either by having recourse to the
national law (i. e., in the majority of cases, the lex fori or national
law of the judge) or by following the general principles by which
the international law is inspired. This being the problem, it seemed
that the best way to preserve the uniformity of the law was to lay
down the rule stated in Article 11, namely, that all cases not expressly
covered by the international law, but which fall within its scope,
"shall be determined in accordance with the general principles by
which the law is inspired. '

In the wording of this Article the Institute followed Article 1,
paragraph 2 of the Swiss Civil Code, except that there is a differ-
ence as to the source of law to which the judge may refer. Only
in the cases expressly mentioned in the international law may the

~ judge supply the gaps in that law by a reference to the national
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law, which, by Article 14, shall be ascertained in accordance with the
rules of private international law. The cases contemplated by this
rule are chiefly those concerned with certain local usages for which
unification is out of the question: e. g., Article 47, paragraph 2.

The three legal definitions which follow are intended to elucidate
basic provisions of the law.

Article 12 states that a “communication without undue delay”’
means a communication made as soon as possible (dans un bref
délai, unverziiglich), No form for the communication is prescribed
by the Article; such form depends upon circumstances, and commun-
ications may accordingly be made by telegram, telephone, letter or
even orally,

This definition is applicable, for instance, to the cases con-
templated by Articles 25, 28, 48; cp. Article 6g.

The notion of “current price” is particularly important in the
Draft in its relation to damages; mention is made of it in Articles 37,
39, 40, 77s 79, 95. It is defined in Article 73 by reference to the
market to which the buyer ordinarily resorts to purchase the goods.

The term “market” must here be understood in a general sense
as also including Exchanges. Markets, to an importer of raw materials,
are those big commercial markets which quote prices for goods and
where presumably his requirements are usually satisfied. The
notion therefore takes into account the actual position of the buyer.

Article 74 provides that the term ¢ national law" means the
law of the country which is applicable according to the rules of private
international law. This is the national law referred to in Articles 34,
36, 59, 74, 83. Article 11 limits the application of Article 14
to the cases expressly mentioned in these articles. These cases
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must be distinguished from those mentioned in Articles 23, 24,
70, 85, which refer to the national law of the court trying the issue;
in the latter cases the court is required to refer not to the rule
of private international law but to the law governing the court
itself, i, e., the “lex fori™.

Article 75 provides that no particular form is required for the
contract of sale either in relation to substantive law (paragraph 1)
or in relation to procedure (paragraph 2); this eliminates a large
number of existing difficulties which arise out of the varied require-
ments of national laws as to the form and proof of the contract
of sale. English law still requires a “ memorandum in writing”’
although the formalities necessary to constitute that memorandum
have been reduced to a minimum. Likewise Article 1341 of the
French Civil Code which applies solely to non-commercial sales,
requires proof in writing. However, the Englis hand French members
of the Committee on Sale find these restrictions upon methods of
proof burdensome, and they hope that freedom of form as secured
by German and Scandinavian law and the commercial laws of
Latin countries will assist international commerce.

CHAPTER III
(Articles 16-61)

OBLIGATIONS OF THE SELLER

PRELIMINARY OBSERVATIONS

In framing the provisions dealing with the rights of parties the
Institute sought as far as possible to preserve symmetry between
the various chapters dealing therewith. A table of concordance of
these provisions may assist the reader of the Draft.
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Article 18 (place of delivery) corresponds to Article 67 (place
of payment), Article 20 (fixed date for delivery) to Article 68
(date of payment), Article 22 (sale without fixed date for delivery)
to Article 69 (credit sale without fixed date for payment), Art-
icle 23 summarises the sanctions in the event of non- -delivery,
Article 51 similarly summarises the sanctions in the event of non—
payment of the price.

Articles 24 and 71 deal with the restricted cases in which parties
may claim specific performance.

Articles 26, 61 paragraph 2, 72, and 8o deal with the right
to avoid the contract, Articles 30, 54, and 73 deal with the special
case of contracts for delivery by instalments,

Articles 34, 36, 59, 61, 74, and 83 employ identical terms to
define the conditions in which a party who has not performed the
contract may escape payment of damages.

Articles 33, 75, and 81 provide for damages for delay without
avoidance of the contract, The following articles deal with the
damages when the contract is not performed: Article 37, 58,
61 paragraph 4, 77 and 82 (abstract damages where there is a
current price), Articles 38, 58, 61 paragraph 4, 78 and 82 (concrete
damages where there is a cutrent price), Articles 39, 58, 61 para-
graph 4, 79 and 82 (no current price).

Articles 31 and 32 (partial delivery) apply to the part dealing
with defects, as stated in Article 53,

The chapter on the obbligations of the seller is divided into
three sections; the first deals with the principal obligation of the
seller, viz., the duty to deliver (Article 16-40); the second relates
to the seller’s undertaking against defects (Articles 41-59); the third,
entitled “ Other obligations of the seller "', deals with his accessory
obligations and chiefly lays down a general rule concerning sanctions
(Articles 60 and 61).
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SECTION I-DELIVERY

(Articles 16-40)

By Article 76 the principal duty of the seller is to deliver the
goods. As this is the basic principle of the whole law it merits a
somewhat closer examination.

The French expression ¢ délivrance” and the corresponding
English and German expressions delivery " and ¢ Lieferung ™’
are used, notwithstanding the variable meaning attached to them
in present—day speech, to denote the purely material act whereby
the seller divests himself of the goods in favour of the buyer. The
conception is therefore quite independent of any legal system of
transfer of movables. By virtue of this fact, it was possible to
regulate in the Draft the modalities of the main obligation of the
seller without touching even the purely terminological problems
relating to the passing of the property and the transfer of possession.
It may be added that this conception of delivery is quite well known
to commerce, although perhaps the word is not very precisely used
in commercial language. Lastly, it should be observed that its
value is very well recognised in Scandinavian law.

Accordingly, the first sentence of Article 77 defines delivery
as “ The doing of any act or acts which must be done by the seller
in order to make it possible for the goods to be consigned to the
buyer . ‘This definition therefore does not require that the goods
shall be actually consigned to the buyer. Indeed, Article 17 goes
on to say that the acts which are necessary for this purpose shall
be determined in accordance with the nature of the contract’’,
and paragraph 2 illustrates this rule by defining what constitutes
delivery in the very frequent case where the place of delivery and
the destination of the goods are not identical and the seller is required
to dispatch the goods from one place to another; in this case delivery
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is eﬂected by cons:tgnment. This rule finds legal jusuﬁcanon in
the fact that consignment is there made in the interests of the buyer. -
It results therefrom, following a European custom of some ant1qu1ty,‘
that the risk passes to the buyer as from the conmgnment of the
goods; that is the rule adopted by the Draft in Atrticle 103,
‘ Paragraph 2 of Article 17 fixes the time of consxgnment by
distinguishing between cases where transportation commences on
land and those ‘where it commences by sea; it draws a further
distinction in. the latter case between an ordxnary bill of ladmg
and the 1mportant exceptzonal ‘case where the seller is entitled to
~ present to the buyer a “ received for shipment bill of Iadmg At

From these provisions it clearly follows that in the so-called
sale “at destmatmn " the seller does not effect dehvery unless he
~_ensures the arrival of the goods at the place of destination (port,.
quay, buyer’s place of business, etc.), In those cases, on the.other
hand, which are subject to the entirely subsidiary rule in Article 18,
where the buyer is bound to take possession of the goods at
the place of business or residence of the seller, delivery is
complete as ‘soon as the seller places the goods at the disposal of
the buyer and informs him of that fact. This follows from the
definition of delivery given in Article 17. As regards unascertamed
goods, Arucle 105 completes the rule- by prowdmg that in order
to pass the risk the seller must separate the goods sold by settmg
them aside on behalf of the buyer, and clearly appropnate thern to
the contract and notify buyer accordmgly. = ; Lo

Paragraph 1 of the same article speaks of the acts of the buyer‘ '
‘which may be necessary to- enable the dehvery 1tseIf to be effected,
e. g. the buyer may have to furnish a vessel Waggons, boxes, bags, ‘
etc. Should the buyer through his own act or omission fail in his
obligation to assist dehvery, the risk hkemse passes to the buyer.

Article 16, paragraph 2 “deals with - those ‘things which must
accompany the goods. These are their accessories and any documents
which must be annexed to them by the usage of the trade,
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Ay PLACE OF DELIVERY

Generally speaking the place at which the seller is required to
perform the various acts encumbent upon him is prescribed by the
contract itself or by the usage of the trade. Rarely does it happen
that there is no agreement express or implied on this point. In
dealing with this matter, the Institute did not think fit to adopt
the views of certain authors who consider it useless or even danger-
ous to lay down a legal rule fixing the place for the performance
of the obligations. Certainly it would be impossible to attempt to
localize all the various obligations of the seller in one and the same
place; but it is indispensable to know at what precise place each
one of them is to be performed. For instance, in dealing with
the clearly defined obligation to deliver the goods, it would be wrong
if this Law did not formulate a subsidiary rule fixing the place at
which the goods are required to be found on the prescribed date.
Tt was necessary to define this part of the obligation to deliver
before it could be determined whether a seller had performed
all the acts encumbent upon him or whether, on the other hand,
he had been guilty of delay in delivery. Lastly, when once a rule
has been formulated regarding the place of delivery, it is easy to
link up therewith the rules as to risk, which, in the absence of the
former, would be very difficult to establish,

The subsidiary rule stated in Article 18 is the most. widespread
in codes of law; the buyer must take over the goods, or, more precisely, -
the seller must deliver the goods at his business establishment or
ordinary residence, terms which were adopted for the reasons given
above in connection with Article 6, If the goods were situated
at the time of the sale in a place known to both parties, delivery
must be made at that place (paragraph 2).
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The rule in Article 79 is a practxcal consequence “of the fact
that the sale with obl1gat1on to d1spatch ‘mentioned in Atticle 17,
paragraph 2 is the most frequent kind of international sale, The
Courts are. sometimes called upon to determme whether the contract
is a sale with obligation to dlspatch (w1th dehvery at the place of
consxgnment) or a sale at destination (dehvery at the place of
- destination, e. g. contracts ‘with arrival guaranteed) Hence Article
19 creates a presumption in favour of the sale thh obhgation to.
dispatch: accordingly the onus is on the buyer to prove that he
uneqmvocally agreed with the seller that the latter should dehver at
the place of destmauon. _ : ’ .

" B) DATE OF DELIVERY

The provxsions under this head (Articles 20—-22) deal W1th three_
cases; a precise date is fixed for the performance of the contract
(Article 20); a period of time is prov1ded for delivery (Arncle 21);
no precise date or fixed period of t1me is prov1ded for: dehvery
(Art1c1e 22). ’

This part of the Draft, hke the. precedmg part, prepares the
ground for the prm{lmonsvdeﬁnmg the sanctions for failure to deliver,

To attain this end Artzcle 20 does not merely prov1de fcr a ﬁxed 4
date but it states the circumstances in which the date may be regarded -
as fixed, - The date must be determmed by the calendar (e.g. 14®
October) or it must at least be determinable by the calendar (e. g.
ten days dfter Easter 1935). 'Altematively, it must be related to
a definite event the exact date of which can be ascertained by the
parties; as an example of the latter the article mentions an event "
which is familiar to Scandinavian countries, viz., the first open
‘water, which event coincides with the thawing of the ice and occurs
on a date which is published by newspapers in respect of each port.
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In all these cases thefe is no need for the buyer to address‘»
any communication or demand to the seller; the latter is bound
to deliver on that date.

Article 21 follows the precedent of Scand1nav1an laws. Where
the contract provides for delivery during a certain period of time
(May 1935, Spring 1936), it is for the seller to fix the exact date of

delivery. On the other hand, it is open to the buyer to prove that
“the circumstances indicate that such choice was reserved to himself,
In Swedish law the effect of these presump’aons is that the
right to fix the exact date belongs to the party in whose favour
~ the date was left open by the contract, i. e., to the party who, being
* bound to d1spatch or to ship the goods, reqmres a certain period
of time. In sales f. o b., the buyer is the party entrusted with
this duty, and he accordmgly is entitled to fix the premse date, B
in sales c. i, f., the reverse is the case.

“Article 22, For the case where no date for deli{rery'”has been
fixed, the rule is taken from the well observed practice of the
English Courts, viz., delivery must be made within a reasonable
time., In such a case regard must be had to the nature of the
goods and -the whole of the circumstances to determine what
constitutes a reasonable permd of time between the conclusion of
the contract and the date of delivery. ‘ '

C) SANCTIONS IN THE EVENT OF INFRINGEMENT OF THE RULES |
OF DELIVERY

At the head of the title dealing with sanctions in the event

of non—delivery (Article 23—40) a preliminary article, Article 23,
summarises the three sanctions available to the buyer against the
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seller, which form the sub;ect of the subsequent articles* the r1ght‘ '
to specific performance (Articles 24 and 25), the ﬂght to avoid the
contract (Articles 26-32); the right to claim damages (Articles 33—40).

‘The problems dealt with in this chapter are complexand contro-
wversial. This is true of almost all systems of Municipal law and
these comphcat1ons and controversies multrply the d1fﬁcu1t1es in
the way of attempts at unification. Without entermg into the
theoretical problems which it was necessary to solve, at any rate
in so far as the plan and terminology of the Draft depended upon
them, we may note the following quest1ons.

1) The question of liability; -

- 2) The question of the effect of the exp1rat1on of the per1od
for delivery; - : Lo k
~ 3) The question of sanctions, Wlth Whlch are connected many
_doubtful po1nts, such as specific performance, the relation between

avo1dance of the contract and damages and the method ‘of calcula- - -

ting- those damages (to be dealt with separately under letter ¢y ). -

1. LIABILITY

At tlie outset regard should be had to the profound differences
in importance attributed to the conception of fault (culpa) between
those systems of law which have been mﬂuenced by the Roman
Law and other. systems. It is true that Enghsh Law and Scand1— ‘
navian Law as well as French Law and German Law condemn
the party in breach who has been gullty of fault (faute) fraud (dolas),
gross negligence, neghgence. '

But in countries where the Roman Law has not exerted its
fullest influence the liability of the party in breach is not usually
restricted to cases where he has been guilty of fault. In accordance
with an old prmc1p1e, the party in breach in England was strictly
regarded as having warranted the performance of his obligation
in almost all cases. It is true that nowadays English Law admits

many exceptions to this rule, but these exceptional cases are not
attributed to a doctrine of no liability without fault, the conception
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of fault is still avoided, To avoid disturbing this state of affairs the
Draft likewise dispenses with this notion and simply defines the
circumstances in which the seller escapes liability.

In this connection, however, there arise such considerable material
difficulties that the Institute, much to its regret, has so far been
unable to achieve a complete scheme of unification. Present-day
systems of law are almost unanimous in declaring that the seller
of specific goods is freed from his obligations by the restraint of
princes or by a sudden natural catastrophe, both of which come
within the notion of vis major in the strict sense of the word (casus
cui resisti non potest). But outside this principle the tendency
varies very much. In this connection may be recalled the well—
known doctrine by which the ¢ Rebus sic stantibus” clause is implied
and the party in breach is excused liability not only by reason of
impossibility but also, in certain circumstances, where performance
has become excessively burdensome through supervening and
unforeseeable causes. Even in the case of sales of unascertained
goods, which are generally subject to much stricter rules, the laws
vary a good deal. The Institute did not think fit to propose a
general solution at this stage. It has confined itself for the time
being to defining as it were 2 minimum number of grounds of
exemption, In all sales, whether of specific or unascertained goods,
the Draft requires as a condition of non liability of both seller and
buyer that the performance of the contract shall have been pre-
vented by an insurmountable obstacle which the party in breach
was not bound to foresee at the time of the conclusion of the
contract. Since the Draft thus restricts the ground of non-liability to
a single somewhat strict condition, it was not possible to deny to
national laws the possibility of adding further grounds of exemp-
tion. At the same time, however, the Institute is unanimous in
declaring that it is highly desirable that subsequent efforts may
lead to wider unification on this point.

This rule, which the Institute has adopted with the hope that
it will not be regarded as a final solution, applies wherever either
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party is declared to be Jiable in damages, and it has been repeated
textually in all the relevant articles: see Articles 34, 36, 59, 61, 74
and 83, It was desired to show in this way the practical scope of this
general rule so as to facilitate future revision. The same rule also
applies as a defence to an action for specific performance of delivery,
where such action is allowed. On the other hand, we shall see that
the right to avoid the contract is given regardless of whether the
seller is or is not liable for non-performance of the contract.

One last observation., In laying down as the rule the liability
of the party in breach, a rule to which there are only certain more
or less wide exceptions, it was not thought necessary to distinguish
between the various kinds of obstacles to delivery for which the
seller may be liable. In particular it was not thought necessary
to create a gulf between impossibility of performance which
definitely results in complete non—performance and delay in perfor-
mance which nevertheless remains possible. Of course in certain
respects special provisions ate necessary for one or other of these
two categories (see e. g. Article 23, paragraph 1 and Articles 33-35);
but in general the Draft treats both “delay’ and ¢ default of
delivery '’ on the same footing (Articles 31, 36, 37; cp. Article 76);
the expression “ default of delivery " may equally suffice to cover
both notions.

Moreover, the word  delay "’ is used in the Draft in the purely
objective sense, Here again the terminology based on the conception
of fault is avoided; thus the word “ delay” does not mean the mora
debitoris, i. e., delay caused by the fault of the party in breach, but,
merely the simple fact that performance has not been made in time.

2. THE EFFECT OF THE EXPIRATION OF THE TIME FOR DELIVERY
ON THE RIGHTS OF THE BUYER

While the important question discussed in the preceding para-
graph has not been perfectly solved the Institute has, on the other
hand, succeeded in overcoming the profound differences which
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still divide the legal world into two camps as to the right of a buyer
to refuse goods which have not been delivered on the date fixed
in the contract. The rules in relation to a seller who has allowed
the period of time for delivery to expire vary from extreme severity
to marked indulgence. In English and Scandinavian law the time
fixed in the contract is deemed to be an essential condition in so—
called commercial sales; accordingly, where the seller fails to deliver
the goods at the time, the place, and in the conditions laid down
by the contract, the buyer may refuse any later delivery. Conversely,
the French Civil Code requires the buyer to submit the case to the
court which may in its discretion either avoid the contract or grant
a further period of grace.

The Institute has taken a middle course which is at the same
time a new one. It is true that the requirements of present-day
commerce are entirely opposed to giving courts power to extend the
period of time; hence the provision at the end of Article 231 In no
event is the seller entitled to obtain a period of grace from the court .
On the other hand, it seemed unduly severe to treat every period
of time for delivery as an essential condition of the contract. This
view is perfectly suitable to sales or goods whose prices change
quickly and to such a considerable extent that they are of a highly
speculative character, as is habitually the case with goods sold in
bulk. It does not seem as justifiable in sales of industrial products
or of agricultural products from a particular site. Hence the Draft
draws a fundamental distinction between essential and non—essential
petiods of time. Following the French and German systems, it
adopts as the rule that the date of delivery is not essential; the buyer
must therefore prove that by reason of the circumstances of the case or
the terms of the contract the date of delivery was an essential condition
(Article 26 No. 1). On the other hand, the governing principle
of the English, Scandinavian and Swiss laws of commercial sale
is adopted in Article 29 in respect of goods for which there is a market
available (from which the seller may obtain them) and for the delivery
of which a period of time was fixed in the contract; accordingly
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-~ the stricter rule applies fairly widely, parti’c’ulaﬂy as dates for d'eliVery
~as fixed by Article 20 are not confined to those dates Whtch ‘are
‘determined or determinable by the calendar, :

The practlcal significance of this distiiiction is of course related
 to the question whether, after the expiration of such penod the
 seller ‘has or has not the right to deliver the goods,  Where the

_period of time is not an essential condition of the contract, the
buyer must still accept the goods if they are delivered within a
certain further period of time after the omgmal date of dehvery. :
The Draft enables the buyer to put an end to this further period
of time: following the precedent of the Austrian, German and

- Swiss laws; the buyer may, in accordance W1th Article 27, fixto

the seller a further period of time of reasonable duration. ‘
Where on the other hand the date of dehvery is essential, the ‘
- buyer may treat the delay as a ground for enforcmg all the sanctions

given by the Draft in-the event of non—«perfermance. Hence Article

25 compels the buyer, if he elects to demand spec1ﬁc performance,
to notify this fact to the seller without undue delay. This rule
merely generahses the principle adopted by continental laws in
relation to contracts to be performed within a certam pemod (Austria,;
bGermany, Italy, Swﬂ:zerland)

3 METI:IODS' OF SANCTION
2) SPECIFIC PERFORMANGE OF THE CON:’TRACT'

The Instﬂ:ute has been compelled to follow a double course.
By the common law of Anglo-Saxon countries specific performance
of the contract is not allowed; equity only admits such a claim in
- exceptional cases. But throughout the rest of the world, among
other remedies, the relief of specific performance is granted by
an action for an order to compel the party in breach to perform his
contract, an order which may be enforced by legal process; this
‘remedy is in accordance with the theory of a legal obligation. The
Institute is of opinion that it is impossible entirely to reconcile
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these two fundamentally opposed views. In order to ensure the
accession of America and England the action for specific performance
is not available whenever such action has to be taken in the Ameri-
can and English courts, This is the effect of Article 23, paragraph 1,
with its emphasis on the procedural law of the court in which the
action is brought (and not on the private international law adminis-
tered by that court), But the Institute has gone even further along
the line of British thought, being convinced that in a series of very
important cases it is possible to dispense with claims for specific
performance together with all orders and procedure relating thereto.

Indeed, Article 24 further limits the right to specific performance;
such right is excluded in cases where the sale relates to goods which
the buyer can repurchase without appreciable inconvenience or
expense or where he ought to repurchase them in accordance with
the usage of the trade. Whether, in any given case, the buyer
does or does not repurchase such goods is irrelevant to the applica-
tion of the rule. This rule brings the Draft and the Anglo—Saxon
laws closely together and will in effect considerably restrict the
application of Article 23, paragraph 1.

Under the provisions of the Draft there will thus be only a
limited number of cases where the position of the buyer will vary
according to the court in which the action is brought. Moreover,
it must not be thought that the provisions of the Draft concerning
sanctions tor non—delivery will in Anglo—American countries be
inapplicable to those cases. The English common law also recog-
nises the right of the buyer to delivery; it merely refuses him a
right of action to compel such delivery. Moreover, the seller has
in principle a right to effect delivery of the goods; it is therefore
from the standpoint of when the buyer can put an end to this right
of the seller that the articles dealing with avoidance of the contract
have first of all to deal.

With reference to Article 25 see page 38.
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b) AVOIDANCE OF THE CONTRACT SHE- e

It was from the outset recogmsed by the Insntute that the World
‘ ﬂevolutxon of the Law of Sale had: long since outsmpped the historically
interesting rule of the French Civil Code ‘requiring the ‘necessity
of an action and a judgment for the avoidance of a contract. The. -
~ German codes in particular ‘have substituted for the requirement
of the French Civil Code a simple unilateral declaration of intention
addressed mformaﬂy by the one party to the other, The Draft
adopts such an act as the means of consntutmg avoidance (declara-i
tion of av01dance) :

- Article 27, paragraph 1 defines what the Draft means by avoidance
‘of ‘the contract. This express.ton is used in accordance with the
French Civil Code simply to convey that, in consequence of the
‘ avmdance, the seller is no longer bound to deliver the goods and
the buyer is no longer bound to take the goods and pay the purchase
price. It does not mean that the contract no. longer imposes an
obhgatmn to pay damages. o9 : SEae :

Indeed, the Draft recogmses that the r1ght to av01d the- contract -
~ subsists whenever dehvery is not made in accordance with the

contract up to a certain dec1s1ve date, Accordmgly, this r1ght‘
_enures in favour of the buyer even where, in accordance with the
~exception to the rule, e.g. because of absolute and unforeseeable‘
- impossibility, the seller ‘has incurred no habxhty. That is why
the Draft entirely separates the ccndmo_n_s of avoidance from the
question of damages for non—performance; which is therefore dealt
with under a separate sub—-’atle together with the questmn of
damages for delay. B E
The combination of the remedy of avo1dance w1th that of damages
which is adopted by the Institute conflicts to a certain extent with B
the optmn which is open to the plaintiff in certain countries
(Germany, Swﬁzerland U.S.A). In these countries the plaintiff
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is faced with the dilemma of a choice between two entirely distinct
remedies; firstly, avoidance of the contract in the sense that the
‘binding contract is completely destroyed of, secondly, damages
for non-performance. At the same time judicial decisions in those
countries have considerably reduced ‘the hardship and -severity
which this option may entail and have appremably reconcﬂed, the
two systems; there however remains a certain embarrassment for
‘buyers who are still not in a position to make a proper estimate of
‘their rights, Accordingly, the system of this single and elastic
remedy has been thought preferable. Con

To sum up, the Iustitute has followed the precedent of the
~ Scandinavian laws by borrowing from the German system the
- principle that a private and unilateral declaration is sufficient to
- transform the or1gmal structure of the conitract; from the Latin
group it has taken the combmanon of - avoidance: and damages. '
" As to the conditions of the exercise by the buyer of his rights,
it has already been observed that German law inspired the idea
of a supplementary period of time for delivery as also the.details
‘contained in Article 27, whilst the Anglo—Saxon and Scandinavian
laws are at the source of the severe treatment accorded by Article 29
to fixed time periods in certain contracts. The Scandinavian Law
has again been imitated in dealing’ ‘with the case of deliveries to be
effected within a certain time. (Articles 21 and 26 No. 2)

The sub-—title contemplates two cases: I. The case where the
date of delivery is essential; in this case the buyer may at once
exercise his right of avoidance without further formahty as soon
as the time for dehvery has expired (Article 26 No. 1 completed
by Article 29); by No. 2 of Article 26 the date of delivery is also
_essential where the date is exactly fixed by the seller or by the buyer
within the limits of a certain period of time stipulated in the contract;

2. The case where the date of delivery is not essential: in this
case the buyer must before avoiding the contract first fix a further
period of time (Article 27). Article 28 deals with the case where
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the: goods are dehvered too late. The other prov1s10ns state specraln
rules governing contracts for delivery by instalments (Arucle 30) "
" and the case of partral delivery (Articles 31 and 32).

The aforegomg observations call for nothing further beyond a
few remarks concermng some articles of a specral character.

Artzcle 28 unlike the previous articles, presupposes that goods
have actually been delivered, but too late, ‘The buyer rece1v1ng N
such goods is bound to elect vsnthout delay- Whether he will refuse
~or retain. them, If he says nothing, he must retain them, and he
may thereafter neither declare for avo1dance under Atticle 26 and
Article 27, paragraph 1, nor avail himself of avoidance which hass super-
* vened in accordance with Article 27, paragraph 5. This provrsron'
merely enacts a rule which is customary among honest ‘merchants
'and Whrch has already been embod1ed in the Scandmav1an Law.

Articles 30, 37 and 32 form a group of prov1srons.\ Art1cle 30,
- which deals Wlth contracts for delivery by mstalments, has a preced-
ent or precursors in the majonty of countries. It distinguishes
between two cases. In the first, the huyer Wrshes to avoid the
contract in respect. of future. mstalments, ‘he may do so where the -
breach is such that it destroys h13 conﬁdence in the performance‘
of the confract as a Whole. In the second case, the buyer may
return deliveries which have already been ‘made Where, by reason
of the mterrela’uon of such deliveries mth those which have not
been. made, the deliveries already recerved are depmved of all value.
Although the article does not expressly say so, the buyer may also
“avoid the contract in respect of future instalments if the conditions
laid down in the second case are fulﬁlled this follows from the whole o
of Articles 30 and 31 : ~ '

~ In order to avoid very d1ﬁ"1cult d1stmctrons the Institute has
1aid down identical rules both for partial ,delrvery of non—defective
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goods (Articles 31 and 32) and for the delivery of goods which are
partly defective (Article 53) so far as concerns avoidance of the
contract and damages (Article 58 read together with Articles 37-39).
For the regulation of the case of partial delivery comparative law
offers a choice of two methods. Under the first method the cont-
ract is so to speak concentrated on the subsisting part, at any rate
in the case of partial accidental loss, and under the second, the
buyer is given a choice between delivery of the subsisting part
and the avoidance of the whole contract. The Draft adopts the
former, a distinction being drawn between essential and non—essent-
ial loss, Articles 31 and 32 of the Draft contemplate two cases:
where the buyer can prove that such partial delivery or parual
delay constitutes a breach which goes to the root of the contract ™’

he may avoid the whole contract (Article 31); where he fails to prove
this, he may only avoid the contract in part and claim a propor-
tionate reduction in the price. In the latter case his right to damages
in respect of the part which has not been delivered to him is ex-
pressly reserved (Article 32). -

¢) DAMAGES

As stated above on page 34 et seq., the obligation to pay damages,
unlike the right to avoid the contract, presupposes liability on the
part of the seller, such liability, however, not being confined to cases
where he or the person whom he employs to effect delivery has
been guilty of default. It will also have been observed that the
Draft gives a right to damages for delay in delivery concurrent
with the right to delivery itself; this right is dealt with in Articles
33-35. As to the obligation to compensate the buyer for non-
delivery (compensatory damages), this co—exists with the right to
avoid the contract, The whole of this system is so simple that
it will easily be visualised.
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I, Damages for delay zn delwery

, Artzcles 33-35 The ﬁrst group cf artzcies deals w1th delay Wthh i
does not affect the structure of the contract, the nght and obhgatxon
~ to deliver remaxmng unaffected, ‘These are ’che cases where the

buyer has not taken advantage of the fact that the goods were not -
dehvered in time and such default of delivery did not ipso facto ‘
amount to avmdance of the contract; . secondly, where the seller
:has dehvered within the further period of time menuoned 1n Article
27, and. Iasﬂy, Where the buyer has received ‘the goods late but
has not made the declaration contemplated by Article 28, In
- these cases the seller is liable for the damage resulting from the delay+ :
- The rlght to damages resultmg from delay s recogmsed by all
systems of Iaw, which differ, if at all, ‘only as to the method of

. assessing the damage. The Draft deals with the- assessment of

damages “in concreto ”’, on the basis of lucrum cessans and damnum‘
~emergens, Ieavmg it to the courts to decide what damage has in fact
been suffered Furthermore, followmg the precedent of French
_and- Ttalian Law, the Draft limits the obligation to pay damages
to those damages which the parties. foresaw or might have foreseen
at the time of conclusion of the contract. The practical consequences
of this limitation are similar to those reached by English Law and
in a certam sense to those adopted by German legal doctrme. :

As to Artmle 34, whmh deals w1th the prmczple of 11ab111ty, see
above pages. i

Article 35, paragraph 1, which” was mserted for the purpose
of limiting the damages of the buyer, requires the seller to notifyx
the buyer as soon as possible that it will be impossible to deliver
on the fixed date and to state the probable ‘duration of the delay, ]
if the seller in breach of this duty fails to make the not1ﬁcat10n, the
buyer is entltled to claim special damages. If the seller is- unable |
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to indicate the probable duration of the delay, the temporary impossi-
bility is deemed to be final, in the sense that either party is then
entitled to avoid the contract, The buyer further is entitled to
damages from the seller if the latter is responsible for the delay.

2. Damages for non-delivery

Articles 36-40. These Articles deal with the case where the
contract is avoided either for delay (e. g. belated delivery of goods
in accordance with Article 28 and refusal by buyer to accept delivery
declared without undue delay) or for failure to deliver. Article 36
states the principal rule and Articles 37-40 prescribe the method
of calculation of the damages.

The method adopted in Articles 37, 38 and 39 for assessing
the damages resulting from failure to deliver takes account of the
different existing systems and applies them to the various cases
dealt with in the Draft.

In cases where the goods have a current price the Draft assesses
the damages in abstracto, by calculating the difference between the
price agreed upon in the. contract and the current price of the goods
(Article 37).

This general principle is subject to the qualification that the
actual damage suffered in the circumstances of each particular
case (damages in concreto) may be taken into account if the seller
foresaw or could at the time of the conclusion of the contract
reasonably have foreseen the events to which such damage was due
(Article 38).

Instead of claiming damages in abstracto (Article 37) the buyer
may effect a re—purchase, and in this case the measure of damage
is based on the price of such re—purchase, even though the resulting
figure may be higher than that which would be arrived at under
paragraph 1, subject always to the condition that the buyerhas

re—purchased the goods with due diligence and as a prudent man
of business (Article 37, paragraph 2). This right on the part of the
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_ buyer may turn out to be an_ obhgatmn Where he c1a1ms damages
in concreto: the buyer is not entitled to c1a1m the dn‘ference between '

the abstract and concrete damages where - he fails to make a re-

Apurchase when such re—purchase was poss:ble (Art1cle 38, para—

. graph 2). S N : ;
“In- cases Where the goods have no current pmce the damages

are assessed in concreto, the task ot arriving at the actual damage

suffered by the- buyer in any given case being left to the courts_y
(Arucle 39), subject always to the quahﬁcat1on already noticed’ |
that the damage must have been foreseen or foreseeable; the Wordmg_ :

of th:s qualification is the same as that in Article 33.

The principle stated in Art1c1e 40 must be read ‘in conjuncnon .

 with Art1cle 101 of the Draft, which prov1des that, whenever ezther
party so conducts himself as to disclose the intention to repudlate
~ the contract (anticipatory breach of contract), the other party is

entitled to avoid the contract, provided that he makes his intention

krown without undue delay. In addition to the mght of avo1dance
'the Draft gives a right to damages.

‘Following the English precedent, the damages in thiS ‘case are’

variously calculated according to whether a period of time was
or was not agreed upon for dehvery, In the former case the damages

.are calculated on the basis of the current price of the goods on the

last day of such period. In the latter case, the basis of the calcu- .
lation is the current pnce on the day on which the buyer gave notxce ’

avoiding the contract in accordance with Article 101,

Article 40 -deals only with damages in abstmcto, and subsntutes

a special rule for Article 37, paragraph 1. In view of th1s relation

between the two articles the buyer within Arucle 40 may effect.

a re—purchase under Article 37, paragraph 2 and cIa1m the damages ;

provided for in that paragraph; he may also claxm concrete damages.

on the condmons laid down in Arncle 38
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SECTION II. — THE SELLER'S UNDERTAKING AGAINST
DEFECTS IN THE GOODS

(Articles 41-59).

This section contains a general provision (Article 41) followed
by three sub-titles: definition of defects (Articles 42—46), ascertain-
ment and notification of defects (Articles 47-50), sanctions in case
of defects (Articles 51-59).

Article 47 states the general principle; the word ¢ defect”
follows the terminology of the French Civil Code.

A) DEFINITION OF DEFECTS

The sub-title devoted to the definition of defects first defines
the term defect, then deals with the special case of sales by sample
or by model (Articles 43 and 44); it then states the rule as to the
time at which the absence of defects is to be determined (Article 45)

and lastly, it defines the exceptions to the undertaking of the selle
(Article 46).

Article 42 confines the term ¢ defect” to defects of quality
defects of quantity are governed by Articles 31 and 32, which deal
with avoidance on the ground of partial or total failure to deliver.
Furthermore, the Draft does not deal with the question as to whether

and when a difference in quality may amount to delivery of aliud
pro alio” so as to result in non—delivery.

The Draft seeks to harmonise the principles in force in conti-
nental countries with those of Anglo-Saxon laws. Thus the
defects enumerated in Article 42 are grouped together in an appro-
priate system, regard being had to the usual method of grouping
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in vamous systems of law. L1kew1se, with the ob;ect of atta1mngv
unification and szmphﬁcauon, the article includes within the seller’s
undertaking both an express and an implied undertaking, the former
; relatmg to qualities ‘expressly agreed upon, and the latter to qualities
necessary for the ordinary use of the goods or for a partxcular
purpose expressly or 1mphedly contemplated by the parties.
Lastly, the Draft preserves the unity dzsplayed by present~—day
‘laws as to sales of specific goods and sales of unascertained goods.
This unity has recently been ehallenged But the Institute consid-
ers it wise to preserve the principle incorporated in existing laws
“under which the buyer of unascertained goods is also ent1tled to
the benefit of the undertakmg agamst defects together thh all the
rights incidental thereto, It is trite that alongside of this undertaking
the Draft, following the precedents of German, Scandinavian and
Sw1ss laws, empowers the buyer of unascertained ‘goods, if he so

desires, to treat the delivery of defective goods as a failure to dehver.; -

The Institute nevertheless s1mphﬁes this situation in certain respects;
in particular it assimilates the right of rejection (actio redhibitoria) for -
defects to the right of avoidance for non-delivery, so that the buyer S
sole. remedy, where he does not wish to retain- the goods, is always
the same, namely, avoidance of the contract,

The final paragraph of this atticle excludes all undertakmgs
~against defects of quality which do not ~appreciably diminish the -
- value of the goods; this is in accordance with German law (B. G. B,
- Section 459) and is supported by Austnan and French authors,

" The rules stated in Arucles 43 and 44 as to sales by model or'
sample codlfy principles common to the prmc1pal systems of law
and’ estabhshed in commerc1al practice. '

Article 45 provides that the time to be taken into consideration
in ascertaining the presence, or absence, of defects is that in which
-the risk passes, in accordance with Arucles 103 et seq. An excepuon,
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however, is laid down for the case of defects which occur after
that moment and are caused by the act or omission of the seller
or of persons for whose acts he is responsible. In such a case
the seller is also liable for defects which occur after the passing
of the risk,

Article 46 excludes the undertaking in the case of apparent
defects, a principle which is dominant in the majority of legal systems.
The second part of the article, however, provides for an undertaking
against defects which the buyer would have discovered but for
his gross negligence, provided that such defects relate to qualities
which the seller expressly warranted; this rule follows the precedent
of American, German and Swiss laws.

B} ASCERTAINMENT AND NOTIFICATION OF DEFECTS

This sub—title (Articles 47—-50), deals with the obligation of the
buyer to examine the goods (Article 47), and to notify their defects,
if any, (Article 48), an obligation which he must fulfil before he
can enforce his rights under the undertaking,

The rules relating to examination and notification contained
in Articles 47-48 correspond with those of most systems of commer-
cial law. Certain points however are of special interest in an Inter-
national Law., Thus the Draft contains rules concerning the place
of the examination. As regards the form of the examination,
the Institute does not consider that it can be unified. There exist
upon this point appreciable differences between the laws of the
various countries; some require a judicial enquiry by experts as a
condition precedent in certain cases of avoidance of the contract
by the buyer; others treat such an enquiry as a merely optional
method of furnishing the buyer with evidence. Much consider-
ation was given to the device used in certain overseas countries of
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2 socalled  survey  for imported goods. Accordingly, the Draft -
lays down that the form of the examination shall be determined
by the agreement of the parties or, in default thereof, by the laws

© 'The Draft, however, eliminates the danger involved in a reference

to local laws and usages, which may not recognise all the underta—

kings necessary for the protection of the seller, by making it 2
condition precedent of the legal validity of the examination that

the sellef or his representative shall receive reasonable notice thereof

(paragraph 3. :

The right of the seller to replace defective goods by others
free from defects (Article 49) ccﬁsti;tutesf a new remedy which is
given to the ‘seller for equitable reasons. It is clear from the
provisions of the article that it applies Only‘:"tfo‘ ‘una‘scertaihed goods.

The seller will enjoy this right chiefly where he is in a position to
procure other goods on advantagedus terms; this 4pr07i§ion,,is of
the greatest importance to the overseas import trade. |

 Article 50 '_corfesp)onds'»to a principle recognised - bY_‘Ceiﬁta{in
 systems of law, according to which the obligation of the buyer
0 examine and notify defects in goods and the sanctions incidental
thereto do not apply where the seller wilfully conceals such defects
i e. where there has been fraud on his part.

" () SANCTIONS IN CASE OF DEFECTS

This part -includes Articles 51-59. Civil law cduntr‘,ies‘ give
the buyer in all cases a choice between the actio redhibitoria, a sort
of avoidance of the contract and the actio quanti minoris, i.e., in
diminution of the ptirchaSe price. They also give an action for -
damages when the seller has been -guilty of fraud or _b.reach of an
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express warranty; moreover, there is a strong tendency in modern
judicial decisions to give the buyer damages in all cases where the
seller has been guilty of fault, The Anglo-Saxon systems of law
on the other hand adopt a very different and complicated method.
The Draft attempts to satisfy as far as possible both these opposed
views. Hence, it provides the following remedies.

Article 51, No. 7. 'The right to avoid a sale solely on the ground
that the goods are defective is, in principle, given to the buyer in
all countries. It is true that in England this right disappears as
soon as the buyer has accepted the goods or has re—sold them, even
if only in part. In a qualified form, these restrictions appear in
the Draft. Indeed, the acceptance of the goods may, in certain
circumstances, amount to a waiver either of all the rights under
the undertaking against defects or merely of the right of avoidance
alone. A re-sale by the buyer to a third party brings Article 99
into operation,

The buyer retains his right under the Draft to avoid the contract
even as against a seller of unascertained goods who has delivered
defective goods, But in this case the practical result of the rule is
appreciably qualified by Article 49, which gives the seller the right
to deliver other goods within the time fixed by the contract for
delivery.

Article 51, No, 2. The right to claim a reduction of the price.
On this point there is a difference between Anglo——Saxon laws

and those founded on the Roman Law. The latter provide a specific |

action for a reduction of the price and seek to preserve in force the
fundamental basis of the contract which may be more favourable
to one or other of the contracting parties, The Anglo—Saxon
systems of law, on the other hand, look first not at the price fixed
in the contract but at the value of the goods on the agreed date of
delivery; it is on the basis of that value that they determine the
rights of the buyer where defective goods are delivered, .
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: Artzcle 55 of the Draft adopts the continental method. - At the
same time JArticle 57 ¢ :No. 4, gives ‘the buyer the nght to claxm |

~ ‘damages, noththstandmg that he keeps the. goods. ol L

" Article 51, No. 3. The Draft here adopts two. remedaes. The

- right to have the goods replaced i.e. the nght to e}alm dehveryf' |

of other goods, has its origin in German and Scandmavxan law and‘ ’

~applies to unascertained goods. ‘The buyer may* accordmgly,‘
treat the delivery as not havmg been made and claim dehvery in
accordance with the contract. i ‘

: The other nght ngen to the buyer, namely, the nght to claun_
~ the repair of the defective goods is dealt with in more detaﬂ in
Article 56, Whilst French law gives the buyer a right to claim
“the repair of defective goods,. other systems of law restrict thls
right to cases of locatio operis. For mtematxonal sales, W}nch so
often involve overseas transport, it was out of the quesuon to gene-
ralise this right, But in the case contemplated by Article 56,
where the seller is bound to produce ot manufacture goods to the
orders of the buyer, it was not possible to restrict the right to repair
" defects to the buyer alone, such right had hkewxse to be ngen to
" the seller. Artzcle 56 contams detaﬂed rules to this eﬁect.

Artzcle 51, paragraph 2;- arttcles 57-59. ‘"The mght to damages.,i_
Article 57 gives the buyer a right to damages in four cases, Ar-
ticle 59 treats the nght of the buyer to damages as the rule, and the
non-—habﬂlty of the seller as the excepnon, an exception wluch is
worded similatly to Article 34, which deals with non—dehvery.
The question of damages touches one of the two or three great

points of difference which separate the various national laws on 5

this subject. Under the Civil law system such an obligation does
not arise except where there has been fraud or an express warranty
- by the seller; recent judicial decisions, it is true, have in France,
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Germany and other countnes imposed a snmlar liability on the seller
‘where he has been guilty of fault. In England and U. 8. A, such
liability is unconditional, The Draft adopts the latter system but,
~ at the same time, recogmses all the grounds of non—hab111ty admitted
Tby the various. countnes. In short, umﬁcauon on th1f.s pomt 1s,
_as stated above, incomplete.

Of the four cases contemplated by Arncle 57» Nos. 1 and 4
resemble the prowsmns of Anglo—American laws. The damages in

these cases are of a twofold: nature? either the buyer retains the goods -
and clanns compensatton for the difference in their value (Arncle 57, -

No. 4; Arncle 58, second sentence); or he refuses delivery altogether;
which refusal is tantamount, ‘under the Draft, to avoidance of the
contract (Article 57 No. 1), and claims damages equal to the value

which the goods would have had if they were not defective, less the
~amount of the purchase price. -Inthe second case, the Draft gives

- the ordinary damages for non—-dehvery (Article 58, first sentence).
In the other two cases contemplated by Article 57 the damages

are intended to compensate for the loss resulting from ‘the delay

In the dehvery of other goods (Article 57, No. 2) or from an initial
defective dehvery (Artxcle 57, No. 3) ’

Article 52. The pemod within Wh1<:h a claun may be made

under the. undertakmg has been ﬁxed at two years.  The fact that

the pemod has expired cannot be set up by a seller who has prevented
the action bemg brought earlier by his own fraud.

On the other hand no place is found in the Draft for the rule
~adopted by some legal systems under which the buyer, even after
the expiration of the period in which he can bring his action, may
still set up the defects of the goods by way of defenice to a claim

by the seller for payment of the purchase price, subject only to the

- defect having been notified within a reasonable time. This rule
was rejected in order clearly to establish the legal position of the
parties after the expiration of the period fixed by Article 52.
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Artzcle 53 deaIs with defects aﬁectmg only a part of the goods
by a reference to the rules concermng partzal dehvery. 2

S Artzcle 54 re!atmg to contracts for dehvery by 1nstalments follows
~ the wordmg of Arncle 3o.v o . S

SECTI ON III. — OTHER OBLIGATIONS OF THE SELLER
(Artxcles 60—61)

Artzcle 60 1s denved from Amemcan and Enghsh law, under'
which the seller i is bound in certam cases to furnish the buyer With '
~ the mformation requ1s1te to effect insurance of the goods. durxng '

transit; in Enghsh Law this. obhganon is conﬁned to. transit by sea. :
: The wordmg 1s taken from Amemcan Law. ‘

: Artzcle 67 enunmates a general rnle to cover all cases of non-—
,performance by the seller of obhga’aons Wlnch do not come within
the two foregomg cases (defectwe dehvery and defects of the goods), i
and which entitle the buyer to clann damages, d in some cases
‘also, to avo1d the contract. e - .

As to damages, the same Wordmg has ‘oeen used as in the prow— <
- sions deahng with sancnons for non—-performance, ':’Artxcle 61 also
 contains a reference to cases of vis major, in accordance w1th the
wordmg of Atticles 33 and 34. The buyer may further, in addmon
to - clanmng damages, avoid the contract if the obhganon not per—f
formed by the seller is an essent:al one. In accordance with the prin- ‘
c1ples observed by the Draft such avoidance does not depnve him
of his right to damages. . The last paragraph of the article provxdes' k
that an obligation is essential where it appears that the buyer Would v
“not have concluded.the contract withoist such an undertakmg |
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CHAP TER IV
(Artxcles 62-85)

~ OBLIGATIONS OF THE BUYER

The mtroductory art1c1e states the two prmctpal obl1gat10ns of
the buyer. The first, payment of the pmce, is dealt with in the
first section (Artxcles 63-79); the second taking dehvery of the goods,‘
1s dealt Wlth together with the spemal case of sale by spec1ﬁcat10n,
in the second section (Art1cles 80—85) ‘ 4

The ebhgatton to pay the price is mherent in the nature of the '
contract for sale.v On the other hand, the Institute d1scussed at
ength whether it should mtroduce as the buyer s second. obhganon
‘his duty to take: dehvery of the goods; it decided to do so subject
o special rules as to sanct1ons for non—-performance of thls obhganon. '

SECTION I —_ PAYMENT OF THE PRICE
(Artxcles 63——79)

‘ The ﬁrst arncle of thls chapter, Ar’acle 63, contams a provxsion
concermng the extent of the obligation with which it deals. Three
sub-titles follow. the ﬁrst relates to the fixing of the price, the second

lo the place and date of payment, and the th1rd to sancttons in the B |

tvent of non-—payment or delay.

- Article 63 speciﬁes, without limiting, those accessory duties
which, in accordance with the contract or with usage, accompany
- the payment of the pnce. e. g., the acceptance of a Bill of Ex-'
change. :
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The sub-title on the fixing of thefpriéefffcohtains prbvisiens
- dealing with cases where the price has not been fixed, where the
price is fixed according to weight, and with apportionment of customs

duties between the parties when such duties have increased after
~ the conclusion of the contract. e R

A) FIXING OF THE PRICE

 Anicle 64 touches on a question which systems of law have solved.
- in markedly different ways. Anglo——Amencan law, for mstance,

treats the contract as valid even in the absence of 2 determined or

determinable 'prica,!,and,la:ys down that in such a case the purchaser

~ must pay a reasonable price. Similar SGIiiﬁt};)hS’hévﬁ:"Begn:ad,oﬁptedk .
ia Austria, Germany and Scandinavia. Civil law countries on the -
other hand — with the exception of a few South American countries —

require, for a valid contract, that the price shall have bcch fixed by the
parties or that it can be determined in accordance with the contract.
~ The Institute has adopted almost word for word Article 5 of
the Scandinavian law of ‘Sale, which leaves the seller free within
equitable limits to fix the price. A . S
" On the other hand, the expression “ reasonable price ", which -
~appears in the article, is taken from Anglo-American Law. The

- solution adopted thus combines the provisions of Anglo-Saxon, Ger-

‘man and Scandinavian law.

Article 65 provides that, where. the ‘pricé is to be a‘scértaiiied by
‘reference to the weight of the goods, it shall be ;iéyabie',on the net
weight. This rule, which does not figure in Anglo—American Law,
appears in the other laws. s =

The purpose of Article 66 is to fix - the position of the parties
in certain cases which frequently occur in international sales, namely,
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" where customs dutxes are mcreased after the conclusxon of the

- contract; the rule reproduces a provxsion of the Enghsh Fmance
. Act, IgOT. : ~

| B) PLACE AND DATE OF PAYMENT

The first article of this sub—tltle states the prmmple that payment
of the price must be made at the remdence of the. seller, accordmgly
the nsks of d1spatch1ng the pmce fall on the buyer. ; There is an
‘express prowsum negatmng th1s rule where the contract contains

Iauses such as ¢ payment against tender of documents ”, and the .
parties have agreed to fulfil their mutual obhgauons elsewhere. :
The second paragraph of Article 67 quahﬁes the rule by prowdmg.
an equ1tab1e limitation in favour of the buyer Where the expense
of d1spatchmg the price has been mcreased through unforeseen
- causes. attnbutable to the seller,

v Artzcle 68 corresponds with Art1c1e zo, it lays down that where
~ the date for payment has been agreed the buyer must pay the pmce
‘ w1thout any further formality or demand from the seller,

Article 69 prov1des a rule for the specxal but somewhat frequent,
case where goods are sold on credit without any date bemg fixed -
for payment of the price; in such a case the buyer is bound: to pay
the price without undie delay (defined in accordance w1th Artzcle 12)
after rece1pt of the goods or of the documents.

C) SANCTIONS IN T HE EVENT OF NON-PAYMENT OR. DELAY

The sanctions agamst the buyer in case of non—payment or delay
(Articles 70-79) are based on the same principles as the sanctions
‘for non—performance by the seller of his obligations (Art1c1es 23——40) :
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As in the latter ‘case, one prov1s10n states the general prmmples

applicable to the rights of the seller, and three sub—-titles contain -
‘special provmons. ‘The general provzsron, for the reasons stated—
above in connection with Article 23, recogmses the sellet’s rxght‘
‘to claim spemﬁc performance,’ sub;ect to the same quahﬁcatrons.
as those which apply to his obligations. , St

' The provrswn in paragraph 4y denymg courts the rrght to give
the. buyer a period of grace for payment of the purchase price, is
a rule expressly recogmsed by various systems of law, partrcularly‘
o in commercxal matters, it corresponds thh the last paragraph of ’
‘Arucle 23.. 4 | e ~

a) SPECIFIC PERFORMANCE OF THE CONT RACT

Artzcle 77, Wthh somewhat resembles Artrele 24, deals Wlth the
~ seller’s obhgaﬁon to effect a re—sale by a reference to the usage of the ™
- trade. Where there is such obhgatron, he is not entrtled to payment
- of the whole price, but only to the dlfference in respect of wh1ch he is
out of pocket. .

‘ b) AVOIDANCE OF THE CONTRACT

Artzcle 72 Iays down the prmcrpal rule concermng avo1dance of
the contract for non—payment of the price; the seller is entrtled
to avoid the contract. It has already been pomted out that asrmple
,declaratron is suiﬁcrently formal for th15 purpose. ‘ i
. The quahﬁcatron on this nght of avo1dance, contamed in the
second sentence of Article 72, emboches a prmmple common “to
numerous systems of law: the seller is not entitled to avord the
contract where he has himself performed hxs obhga’aon Wrthout
reserving this nght. : ‘ ‘

The provision of Article 73 deals Wlth contracts for dehvery by |
1nsta1ments ina manner similar to Ar’ucle 30,
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, Avordance in respect of dehverres already ‘made, which is dealt
 with in Articles 30 and 54, does not requrre treatment in connectron
’ _wrth payment of the pnce. i ’

c) DAMAGES.

Artwle 74 reproduces the prowsmn in Articles 34, 36, 59, and 67,
The sub—-trtle then goes on to deal with two cases. the ﬁrst, where,
% notmthstandmg the delay of the buyer in paymg the prrce, the
‘ contract remarns in force, and the second where the contract is

avorded ‘

Artzcle 75 W’rth regard to the ﬁrst case it may be noted that
all present-—day systems of Iaw recogmse the rrght of the seller
to be mdemmﬁed for the Ioss caused to him by the delay of the :

E buyer in paymg the pr1ce.“ Enghsh law used to make an exceptron -

in this case, but since the Law Reform Act 1934, the Enghsh courts
may, in assesmng the damages, mclude a sum in respect of interest,
* Whilst some systems of . law allow only 1nterest on arrears, others
‘mclude, ‘where necessary, ‘a greater sum for compensatron, but
. even the laws and 3ud1c1a1 decrsmns of countrres of the fcrmer'
type reveal a tendency in certain cases to augment the damages. A
-Havmg regard to thrs faet the Instrtute has adopted the second ,
system. s | - V'
Paragraph 2 of Artrcle 75 ‘states that the rate of interest shall
‘be equal to the official discount rate of the country where the

buyer thas his business establishment or ‘ordinary res1dence plus

1 per cent. ‘Compound interest shall not be allowed. except where
there is a current account between the buyer and the seller.

Artzcles 76—-79. In determmrng the method of assessmg the
damages in cases where the contract has been avoided, the Institute
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' has followed the provisions of Artxcles 37y 38 and 39 of the Draft,
which deal with non—-dehvery of goods. Avo1dance of the contract
may therefore co-exist with a claim for damages, wherever the
buyer is not excused damages by an event within Article 34 The
damages are in prmmple assessed in abstracto, etc,

SECTION I I. — GTHER OBLIGATIONS OF THE BUYER
(Arttcles 80‘85)

Articles 80—-84 deal with the second of the buyer’s obhgauons,
namely, the duty to take dehvery of the goods; these provisions
- restrict the sanctions generally given for. non-performance to cases

where the refusal to take dehvery of the goods jeopar&ses the essen-
tial bams of the contract, . : :

Accordmgly, in frammg Artzcle 80 the Institute did not thmk ﬁt‘
to. adopt in its entxrety the rule enforced in some countnes by wh1ch
the seller is zpso jure enutled to av01d the contract if the buyer fails
to take dehvery of the goods on the agreed date or. subordmates?

- acceptance of the goods to certain conditions. The seller ‘may not avoid
the contract unless acceptance of the goods was an. essential condmon, :
of the contract, or unless the refusal to take dehvery affects the prin-
cipal obligation of the buyer, namely, to pay the pnce. ; Moreover,‘
a seller has always at his disposal a simpler and more expeditious
temedy: he may deposit the goods with a third party and
effect a re-sale in accordance w1th Articles 94 and 95 of the
Draft, ‘

Artzcles 87-83 deal with the subject of damages along the lines
of ‘the _general principles of the Draft,
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By Article 84 a buyer who is late in takmg dehvery is ent1t1ed to
ascertain, by the simple method of a request addressed to the seller,
whether the latter mtends to exercise his nght to av01d the contraet.r -

 Article 85 deals with the case where the buyer fails to perform-
his duty under the contract to submit a specification of the goods
(sale by specxﬁcaﬁon) The system of the German commercial
code (section 375) has been adopted. The seller is entitled either
to make. the specification himself and then afford the buyer a penod
of time within which to make a different speaﬁcation, or to treat
the contract as not performed by the buyer, after having fixed a
penod of time; however, the Draft qualifies the former system by
making it a condition that the national law administered by the
court should allow specific performance of the contract. This
qualification was inserted because Angto—Saxon Iaw, as. already
stated, grants th13 relief only in exceptional cases.

CHAPTER V..
(Articles‘ 86-102)

: PROVISIONS COMMON TO THE OBLIGATIONS BOTH OF THE SELLER
- : AND THE BUYER >

, This Chapter contains three secnons. :

The first deals with the relation of reciprocity between the two
principal obligations of the parttes, namely, dehvery of the goods
and the payment of the price.

The second defines the accessory csbhgations of the parties
the case where the contract of sale develops irregularly.

The third- contains provisions of a general character relatmg ,
to the obhgatxons of both parties. '
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SECTION I, — COINCIDENCE BETWEEN DELIVERY
AND PAYMENT OF THE PRICE

(Artlcles 86~91)

The first section is concerned with the legal doctrine known

“ synallagma ", i.e., the mutuahty of contractual obhgatxons.‘ '

'It was somewhat difficult to ﬁnd an adequate place for these provx-‘

sions within the scheme of the Draft. The Institute thought

it better to place them after the: prowmons deahng with the obh—j

gations themselves. »

- The section contemplates three sorts of possuble relauons between

- the obhgaﬁons of the parties. ~Article 86 lays down the fundamental

rule that the duties of the parties are concurrent; Article 88 deals

with sales on credit, and. Arucle go with sales where the price is
pa1d in acI’vance.

Artzcle 86 lays down that, in the absence of agreement between
the parties, delivery must be made at the time of _payment of the
purchase. price, a rule Whlch is expressly or 1mpl1edly followed by
almost- all legal systems. |

Article 87. In the normal case, the ‘consequence of this funda-
~mental rule is that each party is entitled, in the event of non—per-
- formance of the contract, to.suspend performance of his dutles‘, -
thereunder until the other party shall have performed his part.

In the case of sales where there is an obhgauon to dmpatch the
goods, the solution is more difficult,

The Insntute was mspn:ed by the prmmples of. the Scandmawan: ,'
law of sale in dealing with cases where the ,seller,retmns a right of
disposal of the goods, The rule suggested is that the seller may
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in no case postpone dispatch of the goods on the grounds that the
price has not been paid. It is true that by Article 67 the buyer
is bound to pay the price at the establishment or ordinary residence
of the seller, but, notwithstanding default in payment, the suggested
rule imposes on the seller the obligation to make delivery in accord-
ance with Article 16 et seq. But regard must be had to the buyer’s
right under Article g2 to examine the goods; accordingly, it was
thought desirable to enlarge the obligations of the seller or rather
to increase the rights of the buyer by placing on the seller’s right of
retention a qualification which is recognised by vatious systems of law.

The Draft recognises that in the normal case failure to make
payment is justified (Article g1, paragraph 1) where the buyer has
not had an opportunity of examining the goods; accordingly, where
there is an obligation to dispatch the goods, if the seller is not
paid at the time when the goods are to be dispatched, he is not
allowed to take steps which might cause very serious damage to
the buyer, such as a refusal to dispatch the goods. The seller,
however, is protected by the fact that he is not bound to deliver
the goods to the buyer at their destination unless he receives payment
of the price, provided he has retained a right of disposal over the
goods, This latter right, with the limitations it involves, is dealt
with in very different ways by the various laws relating to carriage
of goods; accordingly, the Institute, not wishing to run counter to,
or encroach upon their sphere of application, has confined itself -
to laying down the rule that the seller may exercise his right of
retention at the place of destination, if he is entitled to do so under
the law governing the contract of carriage or under the special
provisions of the contract of carriage itself. This solution takes
a middle course between two difficulties: namely, that caused by
the differences between the laws concerning carriage of goods, and
that which arises from the fact that in a sale with an obligation to
dispatch, there is a period of time between the moment when the
seller performs his obligation and the moment when the buyer is
in a position to examine the goods. '
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v’ 64 7



fact that Article 89 deals only. with the case where the goods have
already been dlspatched Where this is not the case Art1c1e 88
applies. ‘

 Where the goods have already been dispatched and the position
of the buyer thereafter becomes uncertain, Article 89 applies.

- This provision deals with the seller’s right of stoppage in a
manner very favourable to the latter and in a way similar to that
adopted by the- Scand1nav1an law (section 39). This Atticle, 11ke
Article 88, merely requires that the financial position of the buyer
should have deteriorated since the goods were dispatched, and -
the right of the seller is to be effective even though the buyer is -
already entitled to- dispose of the goods by virtue of his possession
- of a bill of lading or other document of title. Unlike some laws, e. g.
German law, the article enables the seller to prevent delivery of
the goods notwithstanding any right which the-buyer may have.
under laws of carriage of goods to obtain possession of them
himself. ‘

- Where the document of title is in the hands of a third party,
paragraph 2 protects such party in preference to a seller who has
‘imprudently parted with the. document before receiving the pnce, ,
unless such document contains reservations concerning its negotiation
or unless there has been fraudulent collus1on between ‘the buyer
and the holder of the document. - o

Article 90, by analogy W1th Article 88, ﬁxes the r1ght of a buyer
who has undertaken to pay the price in advance to a seller who
turns out to be in a bad financial position, Th15 rule will ‘be of
rarer apphcatmn than Articles 88 and 89 and does not give rise to
the same dlﬁiculues as those presented by sales thh an obligation
to dispatch.
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Article 97 states the rule that the buyer is entitled to examine
the goods before paying for them.

In sales which are completed on the spot this rule presents no
difficulties. The same applies to sales with an obligation to dis-
patch, thanks to the provisions of Article 87 paragraph 2.

On the other hand, where the contract provides for payment
against tender of documents, a special rule is necessary, suggested
by universal practice and formulated in the Scandinavian law;
this is expressed in paragraph 2: the buyer is bound to pay the
price although he has had no opportunity of examining the goods,

The clause in question need not be express. Where a bill of
lading or other similar document is drawn up at the time when the
sale is concluded, a presumption arises that the contractincludes
this clause, and the right to suspend payment until the goods have
been examined disappears together.

SECTION II.~— SUPPLEMENTARY RULES REGARDING DELAY
AND AVOIDANCE OF THE CONTRACT

(Articles ga-gg).

This Section contains rules taken from Scandinavian law con-
cerning the accessory obligations of the parties in case of delay
in performance or of avoidance of the contract of sale. They were
collected in this Chapter so as to avoid repeating them two or three
times in the Draft,

Articles 9296 deal with the obligation of the parties in certain
cases to preserve the goods and with the circumstances in which they
may be released from this obligation. Articles 97—99 deal with the
settlement of the contractual relationships where the contract is
avoided by one of the parties.
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In the circumstances contemplated by Article 92 the risk has
. already passed to the buyer, according to Article 105; it was therefore
‘thought necessary to insert an express provxsron obliging the seller
to preserve the goods. ~ :

Sumlarly, Artzcle 93 lays down a rule concerning the obhganon;
of the buyer to preserve the goods, where he has received them but -
wishes to reject them, by way . of avo1dance of the contract or in. order
to demand other goods under Artrcle 51 No. 3 or because he has
'~rece1ved aliud pro alio, The rulei in paragraph 1 assumes that the buyer
has taken possession of the- goods‘ Paragraph 2 deals with the further
case whete the goods, having been the subject of transportation, reach
the buyer and the seller is not represented on the spot. In this case
the buyer is bound to take possession of the goods and to preserve
them, prov1ded that th1s may be dotie without conmderable ‘expense,

Articles 94-96 indicate how the parties may release themselves
from the obligation to preserve the goods where such obligation is
unduly burdensome. - In all such cases they may, in accordance
with Article 94, store the goods with a third party and in parucular
in a warehouse, ‘The Draft imposes 1o spec1al obligation on the
‘third party. The cost of such storage -and preservation falls, of |
course, on the other party ‘

Articles 95 and 96 relate to the sale of goods which have been
preserved in accordance with the preceding Articles, A distinction
is drawn between two cases, according to whether the party for whom
the goods are preserved is merely entitled to sell them (Article 05),
or is bound to sell them (Article 96). The latter Article imposes
an obligation to sell: -

1. Where the goods are subject to rapid loss or deterioration;
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2. Where their preservatlon would involve unreasonable ex-
pense. The party -who sold the goods without not1ﬁcat1on must
" prove that notification was not necessary. -

Where there is a current price for the goods, they may be sold
only: at such price through a broker officially authorised to conduct
such sales or through a duly qualified pubhc auctioneer., Where thereis
‘no current price for the goods, the party WhO is under a duty to
preserve them may sell them by private treaty. ‘ -

In neither case are the goods bound to be sold by pubhc aucnon. ‘
The d1fﬁcu1ty which might arise from the fact that goods for which
there is no cisrrent price may be- sold by private treaty is met in the
‘Draft by giving the interested party a right to recover the difference’
in pnce if he can prove that the goods could have been sold at a
higher price.

Article 97 defines the consequences of avoidance of the contract. .
Both parties are released from their obhgatmns thereunder, The
Article provides that avoidance of the contract shall not prejudice
any claim to damages (Articles 36, 57, 76). If both parties have
performed their part of the contract both of them must simultaneously
" make restitution in accordance with the principle of coincidence. -
‘Should the buyer have already paid the purchase price the seller
must repay him with interest from the date of payment (Article 98).

Article 99 governs the case where the buyer still retains his right
to avoid contract, notwithstanding that he may not be in a position to
restore the goods entirely or in their original state. Three cases are
envisaged: The first arises from the fact that when the buyer I has still 2
right to avoid the contract the risk is on the seller although the goods ’
are already in the hands of the buyer. Under this provision, where
goods, which the buyer is bound temporarily to preserve, perish without
any fault on his part or on the part of any person for whom he is
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- responsible, the buyer may claim to be refunded the price, notwith-
~ standing that he is unable to return the goods; where the goods
“have detemorated without his fault, the buyer is bound to return the
detenorated goods and he is entn:led to a refund of the whole of the ‘
purchase price. v

' The second case, dealt w1th in Article 99, is where the goods
contain a latent defect which could not be discovered before the goods
had been transformed. = The seller, who is. answerable for this de-
~ fect under Article 48, must retake the goods in their transformed state
~ and at the same time refund the purchase price.

Lastly, the third case is intended to prevent a seller takmg ad-
= vantage of an unmatemal modrﬁcauon.

SECTION IIL — MISCELLANEOUS PROVISIONS

, (Artie?les xoo-—iqa).

 This sectron contains three rules which have been grouped toge-
ther so as to avo1d their repetmon in other parts of the. Draft. ;

The rule in Article 700 Iays down that a party who sets up a
~ breach of contract is bound as far as possrble to mitigate the loss
which has occurred provided that he can do so without appreciable
inconvenience or cost. Otherwise, he is only entrtled‘to be indemni-
fied for loss he could not have avoided. (Paragraph 2). This
rule applies’ even where the breach is due to the fault of the other

party. .

“Article 707 deals with the cases known in English law as ¢ antici-
patory breach of contract ™ (th1s is dealt with above in relation to
| Article 40). '
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- As regards the question of expenses, the Draft is confined to
stating a very general rule (Article 702), since parties usually insert
special clauses on this point. There is a further reference here to

the conception of # delivery ” (Article 17), and it is laid down that - |

all the expenses of delivery shall be borne by the seller, Whilst all
,,expenses mcurred thereafter shall be borne by the buyer. ’

CHAPTER VI
' (Artmles 103-108).

THE PASSING OF THE RISK ‘

The first article of this Chapter, Artzcle 103, lays down the fun-
~damental rule as to the passing of the risk; this article is complet-
ed by Article 105, which deals with the case of delay by the buyer
- in taking delivery. Articles 106 and 107 lay down rules of construc-
tion regardmg the passing of the risk in contracts containing f. o, b,
~and ¢,/ i, f, clauses, whilst Article 104 provides that terms relating
exclusively to expenses shall have no bearing on the question of the
passing of the risk, The ‘Chapter ends with a prov1s10n concerning
- the question of risk in the case of goods slupped in’ bulk, v
‘ It has already been observed in the prehrmnary observamons that

the two questions of the passing of the nsk and the passmg of the pro~ &
perty are, and should be, separate,

The Institute has dealt with the passing of the risk by a refe—
rence to the notion of delzvery and has disregarded all questions
relating to real rights, This basic principle was defined and eluci-
dated in the Chapter-on the obligations of the seller (Article 17).

- Article 103 provides that the risk passes to the buyer at the time
of delivery; the latter thereafter is bound to pay the price notwith-
standing that the goods detenorate or are lost,

ayickd




As regards the exact moment of the passing of the risk, the distinc-
tions which are drawn follow from Article 17. In particular, it is
necessary to dxstmgmsh between the case where the seller is bound

- to dispatch the goods from the place of delivery (Article 17y paragraph.

-2), and the case where he is not so bound (Article 17, paragraph 1).

Under the latter head are included all sales which are completed
“on the spot as well as sales where the seller is bound to deliver at
the place of destmatxon, in such cases the risk passes when the
seller has performed all the act,sﬂ necessary to enable the goods to
- be consigned to the buyer. In this way the Institute has adopted a

~_middle course between those: systems of law whete in accordance

with the principle “ periculum est emptoris * the risk passes to the |
buyer at the time of the conclusion of: the contract of sale (England,
- France, Italy, U._ S. A)), and those systems where the risk passes

on handing over of the goods (traditio) (Austria, Germany). The
solution adopted by the Institute resembles that of Scandinavian law.
~_In the case of a sale with obhgatlon to dispatch, i. e. where the
seller who is bound to dispatch the goods fulfils the obligation of
delivery by consigning the goods to the first carrier (Article 17
paragraph 2), the risk passes to the buyet at that moment; where
the transportation commences by sea, the decisive moment is that

- when the goods are placed on board and the documents transmitted.

to the buyer. This solution is adopted by most systems of law, at
~ any rate in sales of unascertained goods. -

Of course, parties may derogate from or modify the provisions -
of Article 103 as much as they desire. Where, for instance, they
insert clauses such as # delivered weight and sound delivered **
or the #deficiency clause * the risk of diminution in the value of
the goods by loss of weight must be borne by the seller, notwith-

standing that the risk of general loss of value has already passed to

the buyer..

Article 104 merely reproduces an old rule of European case law.
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Article 705, paragraph 1 extends the principle of Article 103 to
the case where the failure of the seller to do all that is requisite to
comply with his obligation to deliver is due to the act or omission of
the buyer. In this case the seller is protected in the same way and
as from the same time as if delivery had actually been made,

However, in the case of unascertained goods, the buyer requires to
be protected against the fraud of a seller who might falsely pretend that
the goods intended for the buyer have accidentally perished, Ac-
cordingly, paragraph 2 of Article 105 lays down three conditions for
the passing of the risk in sales of unascertained goods:

a) the goods must have been clearly appropriated to the buyer;
b) the goods must have been set aside for the buyer;
¢) the buyer must have been notified of the facts under a) and b).

The goods are thus earmarked by a unilateral act of the seller
which is clearly and outwardly apparent,

This rule is in accordance with the laws of Austria, Germany, Scan-
dinavia, Switzerland and with recent Italian judicial decisions, whilst
French law requires in theory that the buyer should take patt in the
earmarking of the goods.

Where the seller can establish that it was impossible for him to
make a specification of the goods sold, for instance, in the case of
liquid for which the seller has no vessel available to contain the quan-
tity sold, the Institute, in response to an English suggestion, has
laid down the rule that the risk passes to the buyer from the time
when the seller has done all that he can do to effect delivery.

As regards the familiar clauses in international sales which are
dealt with in Articles 106 and 107, the Institute was doubtful whe-
ther it was necessary to define their effects in detail; the happy pre-
cedents of Scandinavian law suggested a complete regulation of
these clauses, The Institute, however, fearing that such rules might
very soon become obsolete in practice, confined itself to regulating
the more familiar clauses 'solely as regards the passing of the risk,
leaving the other questions to be dealt with by commercial practice,
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Hence, the Draft contains no general rules concerning the contract
f. o, b. (free on board, franco 2 bord, frei bord, in America f. o. b, Vessel).

But Article 706, at any rate, makes it clear at what moment in
this contract the risk passes to the buyer, By Article 17, paragraph 2,
where the transportation commences by sea, delivery is effected by
placing the goods on board the vessel, i, e, when it is over the ship’s
rail; accordingly, this is the moment when, in accordance with
Article 103, the risk passes to the buyer. But, notwithstanding the
provisions of Article 103, Article 106 provides that, even if the seller
is obliged to dispatch the goods to the port of loading from the
place where delivery is due, the risk does not pass to the buyer
until they are placed on board the vessel.

The second paragraph of Article 106 lays down an exception to
this rule, in accordance with Article 17 paragraph 2, in the caseof a
¢ received for shipment bill of lading ".

The foregoing remarks apply equally to sales c, i. f.; this is
expressly stated in Article 707.

In adopting Article 107, paragraph 2 the Institute has sought to
take into account the requirements of wholesale trade and to encour-
age the use of documents of title covering the whole of the transit,

The rule is justified by the fact that a seller who lives in the
interior of a country is in a better position than the overseas buyer to
know which is the better route by which to transport the goods to
the port of loading: hence the provision of Article 107, paragraph 1.
But where the buyer agrees to take a document of title covering
the whole transit, and where, accordingly, he agrees to the transit
being treated as a whole, it follows that that part of the transit cove-
ring the journey from the place of dispatch to the port of loading
is sufficiently international in character to be deemed to be ade-
quately under the control of the buyer.
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‘ Article 708. In wholesale trades goods are frequently shipped in

bulk particularly grain, coal, timber and oil; the question of the
passing of the risk in the case of bulk cargoes has frequently claimed
the attention of lawyers in various countries; the Institute has thus
thought it desirable to put an end to the doubts which exist on this
point. Difficulties on this question arise chiefly in connection with
the technical rules relating to insurance against total or partial loss
of the goods. The difficulties are caused because the buyer owns
only a part of the bulk shipment and the final earmarking of the goods
does not take place until they reach the port of destination. The
Institute here adopts an exception to the principle that complete
specification of the goods is a condition precedent of the passing
of the risk, and lays it down that in this case it shall be sufficient to
pass the risk for the seller to specify the buyer’s proportion of the
bulk and to send the latter a bill of lading or give notice of shipment
in some other way. It therefore suffices to pass the risk in this case
for a seller to dispatch such notice,

Just as the earmarking of the goods is incomplete so the placing
of the risk on each separate buyer is incomplete. Whilst the risk is
no longer on the seller it is equally not on each buyer individually,
but passes to all the buyers interested in the goods shipped inbulk,
The latter form a community of risks and’the damage resulting from
the loss of the goods in transit, unless it is imputable to a particular
buyer, is divided proportionately between them. In laying down
this rule the Institute has merely formulated a solution which has
been reached by the courts of numerous countries.
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CHAPTER I

- THE SCOPE OF THE LAW

Article 1. The present law applies to sales of goods (corporeal
movables). It does not apply to sales of:
a) stocks or shares, negotiable instruments or money;
b) ships, or vessels used in inland navigation or aircraft,

Article 2. For the purposes of the present law, contracts for
the delivery of goods (corporeal movables) to be manufactured or
produced are deemed to be sales, if the party undertaking delivery
is required to supply the raw materials necessary for such manu-
facture or production.

Article 3. The present law shall apply regardless of the com-
mercial or civil character of the parties or of the contract.

Article 4. 'The provisions of this law concerning defects in goods
shall not apply to sales of living animals.

Article 5. The present law does not deal with the effects of
the conclusion of the contract on the ownership of the goods.

Article 6, The present law shall apply where the parties have
their business establishment or, in default thereof, their habitual
residence in the territory of countries in which sales of goods
are not governed by the same rules of law, and the goods are
destined by virtue of the contract to become or are at the time
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of the conclusion of the contract the subject matter of ihtematibnal
transport, International transport means transport from the terntory
of one State to the temtorv of another.

Article 7. Where a corporation or an association or a person
having several business. establishments becomes a party to the contract
the business establishment to be taken into consideration shall be
that from which the first communication is despatched o

Where a contract is concluded through an agent the business
establishment or residence to be taken into cons1derat1on shall be
that of his prmapal

Article 8 The nationality of the _iaarties is immatetial,

CHAPTER IL

GENERAL PROVISIONS

Article 9. The parties may entirely exclude the application of
the present law provided that they expres’sly' mentioﬁ the law of
the country, which is to govern their contract. =

- The parties may derogate in part from the prov1s1ons of the‘
present law provided that they agree on alternative provisions,
either by expressly mentioning them or by referring to specific rules.

Article 10. The parties shall be bound by usages the existence .
of which is or ought to be known to them. The Court may disregard -
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a usage which is unreasonable if its purport was unknown to one
of the parties when he entered into the contract.
Where clauses or regulations used in a trade are employed the
Court shall interpret them in accordance with the usage of the trade.
In case of any conflict between the present law and usage of
the trade the usage shall override the present law.

. Article 11, If a question arises which is not expressly covered
by the provisions of the present law, and the present law does
not expressly refer such question to the provisions of the national
law, the Court shall apply the general principles by which the present
law is inspired.

Article 12, The expression “ communication without undue
delay " means a communication which is made as soon as possible
having regard to the usual means of communication employed
in similar circumstances.

Article 13. A current price is the price on the market to which
the buyer would resort in the ordinary course of business to satisfy
his requirements in that class of goods which is the subject matter of

the contract.

Article 14. National law, within the meaning of the present
law, is the law of the country which is applicable according to the
rules of private international law.

Article 15, No particular form is required for a contract of sale;
oral evidence shall be admissible.
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CHAPTER III

THE OBLIGATIONS OF THE SELLER

SECTION I - DELIVERY

Article 16, ‘The seller undertakes to deliver the goods to the
buyer, The seller is bound to consign to the buyer, simultaneously
with the goods, their accessories and any documents concerning

the goods which must be annexed to them by the usage of the trade.

Article 17. By delivery is meant the doing of any act or acts which
must be done by the seller in order to make it possible for the goods to
be consigned to the buyer. The acts which are necessary for this pur-
pose shall be determined in accordance with the nature of the contract,

In the case of a sale with obligation to dispatch the goods from
the place where the goods are to be delivered, delivery shall be effected
by consigning the goods to the first carrier or forwarding agent,
or, if the first part of the journey is by sea, by placing them on
board ship and sending to the buyer such documents as will enable
him to obtain the goods on arrival, Where, under the contract
or by usage of the trade, the seller is entitled to present a received
for shipment bill of lading to the buyer it shall be sufficient to deli-
ver the goods to the shipowner.

A) PLACE OF DELIVERY

Article 18, The seller is bound to deliver the goods at the
place where, at the time of the conclusion of the contract, he has
his business establishment or, in default thereof, at his ordinary
residence,
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If the contract be for the sale of specific goods which, to the
knowledge of the parties at the time of the conclusion of the
contract, are in some other place, such place is the place of delivery.
The same rule applies where the contract is for the sale of unascertained
goods which are to be taken from a given stock or bulk, or which
the seller undertakes to produce or manufacture in a certain place.

Article 19, Where there is a doubt as to whether goods are
to be delivered at the place of dispatch or at their destination, it
shall be presumed that the parties intended delivery to be made at
the place from which the goods are to be dispatched.

3

B) DATE OF DELIVERY

Article 20. Where the parties have agreed on a date for deli-
very, or where such date is fixed by usage of the trade, such
agreement or usage shall conclusively and without any other for-
mality fix the date at which the seller is bound to deliver the goods,
provided that the date thus fixed is determined or determinable
by the calendar or is related to a definite event the exact date of
which can be ascertained by the parties (e. g. first open water).

Article 21, Where a period of time within which delivery must
take place is agreed upon (e. g. a particular month or a certain season
of the year) the seller may fix the precise date of delivery unless the
circumstances indicate that such choice was reserved to the buyer,

Article 22, Where the date of delivery has not been fixed in
accordance with the provisions of Articles 20 and 21 the seller is
bound to deliver the goods within a reasonable time after the con-
clusion of the contract, regard being had to the nature of the goods
and the circumstances.
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C) SANCTIONS IN THE EVENT OF NON- DELIVERY
~ OR DELAY IN DELIVERY

Article 23. In the event of total or partxal faﬂure to deliver
or of delay in delivery the buyer may, Vsubjec’c to the provisions of
Articles 24 ahd 25, require speci'ﬁc performance of the contract,
provided that specific performance is possible and is recognised
by the national law of the Court in which the action is brought.

The buyer may, subject to the provisions of Articles 26 to 32, 4‘

avoid the contract by a simple statement to that effect,
He may also sue for damages as provided by Articles 33 to 40.
In no event is the seller entitled to obtam a period of grace from
the Court. ‘

s

a) SPECIFIC PERFORMANCE OF THE CONTRACT

Article 24. Notwithstanding that the national law of the Court
recognises his right to require delivery of the goods, the buyer. shall_
not be entitled to require such delivery where it is in accordance with
 the usage of the trade to repurchase the goods or where he can
repurchase them without appreciable inconvenience or expense.

Article 25, If, in circumstances other than those contemplated
by Article 27, .the buyer elects to demand spec1ﬁc performance of the
contract, he must notify the seller to this effect without undue delay;
otherwise he will only be entitled to avoid the contract, as provided
by the present law, without prejudice to his claim to damages.

b) AVOIDANCE OF THE CONTRACT

Article 262 Where delivery has not ‘been made on the date or
during the period agreed upon or fixed by usage of the trade or
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at the expiration of the reasonable time provided for in Article 22,
the buyer can only avoid the contract: ’

1. if he proves that by reason of the circumstances of the
case or the terms of the contract the date of delivery was an essen-
tial condition of the contract, or ,

o. if the date of delivery has been fixed by the seller or by
the buyer in the case contemplated by Article ar.

Article 27. Where the date of delivery is not an essential condition
of the contract and where it has not been determined as provided by
Article 21, the buyer may allow the seller a further period of time
for delivery of reasomable duration, stating that on the expiration
of that period he will refuse to accept the goods. If the period
thus fixed by the buyer is not of reasonable duration, the seller
must, without undue delay, notify the buyer that he will only
deliver at the expiration of a reasonable period. Failing such noti-
fication the seller shall be deemed to accept the period fixed by
the buyer.

Should the seller not deliver the goods at the expiration of the
further period the contract shall ipso facto be avoided.

Article 28. Where the goods are delivered by the seller on a
date later than that fixed by the contract, or by usage of the trade,
or by the present law, a buyer who is entitled by the provisions
of the present law to avoid the contract must give notice of avoidance
without undue delay. ‘

Article 29. Terms in a contract relating to the date of deli-
very of goods for which there is a market available where the
seller may procure them shall be deemed to be of the essence for
the purposes indicated in the three preceding articles.
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Article 30. In contracts for delivery by iﬁstalmeﬁt‘s, the buyer
* shall be entitled to avoid the contract, as regards future instalments,
if ‘by reason of default in delivery of an instalment already-due, he
has good reason to fear that future instalments will not be delivered;
but he shall not be entitled fo avoid the contract in respect of deli-
veries already reéeive&,‘ﬁiﬂes’s”he proves that by reason of the inter-
dependence of all the deliveries stipulated for in the contract, the
absence of certain :délivé‘ries deptives the deliveries already received
of all value to him., o e

Article 31, In the event of partial default in delivery or of
‘delay in delivery of part of the goods the buyer shall not be entitled
‘to avoid the contract as 2 whole unless he can prove that such partial

delivery or partial delay constitutes a breach which goes to the A
-~ root of the contract, SN R R ‘

~ Article 32. Where the buyer is not entitled to avoid the whole
of the contract he may avoid it in pai;t; and only pay so much of .
the price as is proportionate to the value of the part which has been
delivered to him, without prejudice to his right to claim damages
‘in respect of the part which has ‘not been delivered to him, calcu-
lated in accordance with the ‘provisions of Articles 36 to 40.

' DAMAGES
1. The case ‘o'f delay in delivery without -avoidance of the contract
Article 33. Where delivery of the goods, or part of the goods,
has been delayed, the seller shall, notwithstanding that the time

for d,eliire'ry has been cxte‘nded in' accordance with Article 27, be
liable in damages equal to the actual loss vsuffexféd by the buyer,
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including any profit of which he has been deprived, provided that
such damages shall not be greater than those which result from

circumstances which could reasonably have been foreseen at the
time of the conclusion of the contract.

Article 34. The seller shall not be liable for the damages con-
templated in the preceding article if he proves that the delay was due
to an event which constituted an insurmountable obstacle which he
was not bound to foresee at the time of the conclusion of the contract.

Whether and how far events other than those specified in the
preceding paragraph may relieve the seller from liability for damages
shall be determined by the national law.

Article 35. In the case referred to in the preceding article, it
shall be the duty of the seller, as soon as he can foresee the delay,
to notify the buyer that it will be impossible to deliver on the fixed
date and to state the probable duration of the delay. The seller
will be responsible for any damage caused to the buyer by any
breach of this duty. ' '

Where the seller in notifying the buyer of the impossibility
to deliver on the fixed date, is unable on reasonable grounds to
indicate the probable duration of the delay, the impossibility shall
be deemed to be final, and either the seller or the buyer may avoid
the contract. In that event the seller may claim exception from
damages as provided by Article 36. :

2. The case of avoidance on the ground of delay or failure to deliver

Article 36. Where the contract is avoided on account of delay
or default in delivery of the goods the seller shall make good any
loss caused to the buyer by non-delivery, unless he proves that
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“such non-dehvery ‘was due to an event Whmh constituted an insur- -
_mountable obstacle which he was not bound to foresee at the txme :
 of the conclusion of the contract. | gl e
Whether and how far events other than those speuied m the
preceding paragraph may relieve the seller from hab1hty for dam-
ages shall be determmed by the naﬁonal law. ,

, Arttcle 37 Where the centract is avo1ded on account of delay
:or default in the delivery of goods for whmh there is a current przce,
‘the damages payable by the seller shaH equal the dlfference between

 the price fized by the contract and the current price which prevails

1mmed1ately after the date upon Whlch the buyer was cnutled to
avoid the contract, or upon which. the contract was ipso facto avoided.
~ Regard shall further be had to the normal cost of a repurchase. -

If the buyer has repurchased the geeds with due diligence and -
as a prudent man of business, the price of such repurchase shall
be taken into account in the calculation of the damages.

Article 38 ‘The damages fixed in- accordance mth the pre-
cedmg Article may be increased so as to cover the loss actually‘
suffered by the buyer if the buyer can prove that at the time of the -
conclusron of the contract the seller foresaw or could reasonably’ |
have foreseen the events to thch such loss is due, , |
- The buyer shall, nevertheless, not be entitled to claim the above- ~
: "mentxoned increase - if he has failed to make 2 repurchase w1thout
delay in any case in which repurchase is required by the usage of the
trade or could be effected W1thout apprec:able mg_onvemence or cost.

Article 39, Where the_re is no current price for the goods the
damages shall be equal to the loss ;actually s_uffered by the buyer
inclusive of any profit which he has lost owing to non-performance
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of the contract, provided that such damages shall not be greater

than those which are the result of circumstances which could reason-
ably have been foreseen at the time of the conclusion of the contract,

Article 40. Where a period of time is fixed by the contract or
by usage of the trade for the delivery of goods for which there is
a current price, and where, before the expiration of such period,
the seller has notified the buyer that he will not deliver the goods
or has acted in such a way as to show that he does not intend to
perform the contract, the damages shall be calculated on the basis
of the current price of the goods on the last day of such period.

Where no period of time has been fixed by the contract or by
the usage of the trade, the damages shall be calculated on the basis
of the current price on the day on which the buyer has given notice
of avoidance of the contract,

SECTION IIL - THE SELLER'S UNDERTAKING AGAINST
DEFECTS IN THE GOODS

Article 41. 'The seller undertakes that the goods shall be free
from defects.

A) DEFINITION OF DEFECTS

Article 42, 'The undertaking shall apply:
1) where the goods do not possess the qualities necessary
for their ordinary or commercial use;
2) where the goods do not possess the qualities necessary for a
particular purpose expressly or impliedly contemplated by the contract;
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3) where the goods do not possess the qualities and . cha-
racteristics described in the contract including any express under-
taking contained therein, E & .

The absence of any 1mmater1a1 quahty ofr charactenstzc shall
“not be taken mto account.

‘ Artzcle 43. In sales by satnple or by ‘model the undertaking
~shall extend to all want of correspondence between the goods and
‘the sample or model. ' ~

Strict correspondence is not necessary, however, unless the

~ .parties have made a clear stipulation. to that effect.

Where the sample is inconsistent with the descrxptlon of the goods
in the contract, the sample shall prevail; where the two are different
but not mconsrstent, the goods must combrne the quah‘nes of both

Article 44. ‘There is no sale by sample or model where the
‘seller proves that such sample or model was mierely submitted to
the buyer by way of information w1thout any undertakrng that the
-goods would correspond thereto. ,

Artzcle 45 Whether the goods are defectwe, or Whether they cotre- -
spond to the sample or model, is to be determined by their condition at
‘the time when risk passes. Nevertheless, where defects Whlch occur
thereafter are due to the act or omission of the seller or a person for
whose acts he is respon31b1e the sellet shall be liable for such defects.

Article 46. 'The seller shall not be liable for defects which he
proves to have been within the knowledge of the buyer at the time of
the conclusion of the contract, The same rule shall apply where the
buyer has been grossly negligent in not being aware of such defects.
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In the latter case, however, the seller shall nevertheless be bound by
his undertaking if he has promised qualities which do not exist, or if
he has in bad faith concealed the existence of defects; the burden
of proof shall be on the buyer.

A) ASCERTAINMENT AND NOTIFICATION OF DEFECTS

Article 47. On receipt of the goods the buyer is bound to
examine them or to cause them to be examined without undue
delay.

Where the goods have been transported, the buyer is bound
to examine them, without undue delay, at their destination. Where
the goods are re-dispatched by the buyer they must be examined
at the first place where such examination is reasonably possible.
The form of the examination shall be determined by agreement
between the parties or, in default of such agreement, by the laws
or usage of the place of examination. &

Where the buyer intends to rely on such examination, he must
" give reasonable notice to the seller or his representative -to be
present thereat, unless the goods are in danger of perishing.

. Article 48. Where the examination reveals a defect in the goods,

the buyer is bound to notify the seller of the defect without undue
delay.

Where the buyer fails to give such notice he shall not be entitled
to rely on any defects, Nevertheless, where a defect subsequently
appears which could not have been discovered by a mere examina-
tion, the buyer may rely thereon, provided he notifies the seller
thereof without undue delay after its discovery. In notifying the
defect the buyer must state its exact nature in accordance with
the usage of the trade and good faith.
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 Article 49. 'The seller may deliver other goods in place of those
- which have been notified by the buyer as being defective; pro-
‘vided that delivery takes place within the time fixed by the
contract,. S | s S

Article 50. The seller shall not be éntit«lgd to rely on the provi-
sions of Articles 47 to 49 if he has fraudulently concealed any defect, .

'C) SANCTIONS IN CASE OF DEFECTS

Article 51. A buyer who has duly ’nbtiﬁfed the existence of
defects may elect: - TR - :
I) either to avoid the contract, or

- 2) to claim a reduction of price, or _
‘ - 3) where in a sale of unascertained goods he would be entitled
- to specific perfor pance if the goods had not been delivered, to

claim the delivery of other goods or the repair of the ' defective
- goods. | . ‘ R
 He may also claim damages.

Article 52. The buyer ‘must bring his action within two years
from the date at which the goods were tendered to him, except
“where he is prevented from doing so by the fraud of the seller,
After the expiration of this period the buyer cannot rely on a defect

even by way of defence to an action.

- Article 53, When only part of the goods are * defective the
buyer may treat the delivery as a partial delivery in accordance
~ with Articles 31 and 32, S ‘
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Article 54. In the case of contracts for delivery by instalments
the buyer may avoid the contract as regards future instalments, on
the ground of defects ascertained in one or more of the previous
deliveries, whenever he has good reason to fear that future deli-
veries will also be defective; but he shall not be entitled to avoid
the contract in respect of previous deliveries already received which
are not defective, except where he proves that, by reason of the
interdependence of all the deliveries stipulated for in the contract,
the defects in certain deliveries deprive the deliveries which were
not defective of all their value. ‘

Article 55. Where the buyer elects not to avoid the contract
he may claim a reduction in price corresponding to the diminution
in value caused to the goods by the defect having regard to the
value of the goods at the time of the conclusion of the contract.

Article 56, Where under the contract the seller is bound to pro-
duce or manufacture goods in accordance with the special orders of the
buyer, he shall be bound to make good within a reasonable time any
defect of which he has been notified. He also has the right to make
good within a reasonable time any such defect, provided that no
appreciable inconvenience or expense is caused thereby to the buyer.

The buyer may thereupon exercise the rights respecting defects in
goods which are given to him by Article 51 hereof but only after the
expiration of the reasonable time referred to in the preceding paragraph.
He may also claim any damages to which he may be entitled by reason
of the loss which he has suffered through the first defective delivery.

Article 57. The buyer is entitled to damages:
1) where he avoids the contract;
2) where in a sale of unascertained goods he demands
delivery by the seller of other goods free from defects and this fur-
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ther dehvery is not effected wztlnn the mne prescmbed for
dehvery,
" 3) where the defect is repalred but the defective dehvery has
“ifivolved him in Ioss, ' . : -
4) where without avoiding the contract or clalmmg a reduction :
of price he ‘desires: to obtain compensauon for - loss wh1c:h the
defect has caused to h1m =

Article 58. Whete the contract is avoided damages shall. be
assessed ifi accordance with the provisions of Articles 37 to 39.
. ,W'here the buyer, without avoiding the contract, claims compensa-

“tion for loss sustained by delay resultmg from a further delivery
or for loss arising from the defect itself the damages shall be assessed

in accordance w1th Arucle 33.

Article 59. The buyer shall not' be entitled to damages where -
the seller proves that the defective delivery of the goods was due to -
circumstances which consututed an 1nsurmountable obstacle thch he
was not bound to foresee at the time of the conclusmn of the
contract.
 Whether and how far cmcumstances other than those spemﬁed
in the precedmg paragraph may exempt the seller from hab1hty‘
for damages shall be de’cermmed by the nauonal law.

'SECTION IIL - OTHER OBLIGATIONS OF THE SELLER .

Article 60, Where the seller should be aware from the circum-
.stances that it is usual to insure the goods and is not ‘bound to effect
such insurance himself, he shall furnish the buyer with the mformauonk
requisite to effect insurance -of the goods during transit, V
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Article 61. The. non-performance of the obligations of the
seller other than those of delivery and of the undertaking against
defects in the goods, whether they are imposed on the seller by the
present law or by usage of the trade or by the contract shall confer
on the buyer a right to damages, unless performance has been
prevented by an event constituting an insurmountable obstacle which
the seller was not bound to foresee at the time of the conclusion of
the contract.

Whether and how far circumstances other than those specified
in the preceding paragraph may exempt the seller from liability
for damages shall be determined by the national law.

These damages shall be equal to the actual loss sustained but
may never exceed the amount of damages resulting from events
which have been or could reasonably have been foreseen at the time
of the conclusion of the contract,

If the obligation which is not performed is an essential one,
the buyer may avoid the contract, without losing his right to damages
in accordance with Articles 36 to 39.

An obligation is essential where it appears that the buyer would
not have concluded the’contract without such an undertaking.

CHAPTER IV

OBLIGATIONS OF THE BUYER

Article 62. 'The buyer is bound to take delivery of the goods
and to pay the price.

SECTION I - PAYMENT OF THE PRICE

Article 63. The leigaticm to pay the price includes an obligation
to take all steps required by the contract or usage of the trade for
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the Vpnr;ios‘e‘Of ‘prt)Vidin‘g for or gu ""“teemg payment, such as the
acceptance of a bill of exchange, the opening of a documentary
: credlt, the g1v1ng of a banker s gua antee‘ or the like, \

A) FIXING OF THE PRICE

Artzcle 64 Where a sale is concluded but no pﬁce 1s ﬁxedf
the buyer is bound topay the pnce demanded by the seller.
'Where, however, the buyer shows . that such prlce 1s excesswe;
-he is bound to pay the pmce usually demanded by the sellerf
or; if the seller faﬂs to prove the existence of such a price, a reason-'
‘able pmce esumated 1f poss1ble, by the pnces generally charged' :
for such goods. ‘ ‘ ‘

. Artzcle 65. Where the price is payable accordmg to Wexght, then L
the prxce shall be payable on the net. we1ght. : '

Artzcle 66 Where 1mport dutles "ar ,fpayable by the seller, and
where, after the conclusxon of the c ntra ; Such duties are mcreased
the amount of such increase shall be added to the price. 5

Nevertheless if the delivery of the goods en Whlch the duuesy ,
are payable has been delayed by an act or omission on the part of

* the seller or of some person for whom he is respcnmble, the increase
in the duties shall be payable by the seller whenever the bﬁyer can

prove that the increase Would not have been payable if delivery had
been ‘made punctually in accordance with Arucles 20 to 22. .

Reductions in customs dutxes payable by the seller shall be
~ deducted from the pmce. ‘
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B) PLACE AND DATE OF PAYMENT

Article 67. The buyer is bound to pay the price at the place of
business or residence of the seller, except where payment is not
due until tender of the goods or the documents, and the parties have
agreed to fulfil their mutual obligations elsewhere.

If, in consequence of a change in the business establishment or
habitual residence of the seller subsequent to the conclusion of the
contract the cost of consignment is increased, such increase shall
be borne by the seller.

Article 68, Where the parties have agreed on a date for payment,
or where such date is fixed by the usage of the trade, such agree-
ment or usage shall itself conclusively fix the date of payment
without the need for any further formality.

Article 69. Where in a sale on credit, the date of payment has
not been fixed in accordance with the preceding article, the buyer is
bound to pay the price without undue delay after receipt of the
goods or of the documents enabling him to obtain delivery thereof.

C) SANCTIONS IN THE EVENT OF NON-PAYMENT OR DELAY

Article 70. Where the buyer fails to pay the price in accordance
with the terms of the contract, the seller shall be entitled to sue
for the price if his right to do so is recognised by the national law
of the Court to which he applies. ‘

Instead of demanding payment of the price, the seller may avoid
the contract in accordance with the provisions of Articles 72 and 73.
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In either event the seller shall be entitled to damages in accor-
dance with Articles 74 to 79. ‘
In no event may the buyer obtain a penod of grace from the Court.

a) SPECIFIC PERFORMANCE OF THE. CONTRACT

Article 71. "The seller is only entitled to claim payment of the
price if the sale is of goods Whlch are such that there is no usage ~
of the trade to effect a resale.

) AVOIDANCE OF THE CONTRACT

Article 72, Wher'e the buyer has failed to pay the purchase price
the contract may be avo1ded by a mere declaration to that -effect
by the seller, Where, however, the goods have been delivered uncon-
ditionally to the buyer the seller cannot avoid the contract,

~ Article 73, Where the contract provides for delivery by instal-
ments the seller is entitled to ‘av,oid the contract as regards future
instalments on the ground of failufe ‘to pay for instalments already
‘delivered if he has good reason o fear that future payments will
not’ be made. '

<) DAMAGES

Article 74. Whenever the buyer is liable in damages under the
following Articles he shall, nevertheless, be relieved of such liability if
he proves that the delay in payment or failure to pay the price is due
to an event which constituted an insurmountable obstacle which he
was not bound to foresee at the time of the conclusion of the contract,
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Whether and how far events other than those specified in the
preceding paragraph may relieve the buyer from liability to damages
shall be determined by the national law,

1. Delay in payment of the price without avoidance.of the contract

Article 75. In case of delay in payment the seller is entitled to
interest on the arrears of the price. If the seller, by reason of the
delay, has suffered damage (including loss of profit) in excess of
interest on the arrears, the buyer shall compensate the seller in so
far as the buyer foresaw or at the time of the conclusion of the con-
tract could reasonably have foreseen the events causing the damage.

The rate of interest shall be equal to the official discount rate of
the country of the buyer plus 1 9%. Compound interest shall not
be allowed except where there is a current account between the
buyer and the seller,

a. Avoidance for delay in or default of payment

Article 76. Where the contract is avoided on account of delay
in or default of payment the buyer is liable for the damage thereby
resulting to the seller.

Article 77, Where there is a current price for the goods the
damages payable by the buyer shall equal the difference between the
price fixed by the contract and the current price prevailing immediately
after the date upon which the seller was entitled to avoid the contract
or upon which the contract was ipso facto avoided.

If the seller has resold the goods with due diligence and as a
prudent man of business the price realised by such resale shall be
taken into account in the calculation of the damages.
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Article 78. The damages fixed in accordance with the preceding
Article may be increased so as to cover the loss actually suffered
by the seller if the seller can prove that the buyer at the time of the
conclusion of the contract foresaw or could reasonably have foreseen
the events to which such loss is due.

The seller shall, nevertheless, not be entitled to claim the above
mentioned increase if he has failed to resell the goods in any case
in which a resale is required by the usage of the trade or could
be effected without appreciable inconvenience or cost.

Article 79, Where there is no current price for the goods the
damages shall be equal to the loss actually suffered by the seller inclu-
sive of any profit which he has lost owing to non-performance of the
contract, provided always that such damages shall not exceed those
due to events which were or could reasonably have been foreseen
at the time of the conclusion of the contract.

SECTION II - OTHER OBLIGATIONS OF THE BUYER

Article 80, Where the buyer fails to take delivery of the goods
in accordance with the terms of the contract, the seller shall be
entitled to avoid the contract if the default on the part of the buyer
is ground for thinking that he will not pay the price, or if it appears
from the circumstances that acceptance of the goods was an essential
condition of the contract,

Article 81, In the event of delay in acceptance of the goods the
seller may, without avoidance of the contract, claim damages equal
to the loss he has suffered owing to the delay.
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Article 82, Where the seller has avoided the contract on the
ground of delay in or default of acceptance of the goods the buyer is
liable to make good the damage which is caused to the seller by the
avoidance of the contract, The amount of such damage shall be
assessed in accordance with the provisions of Articles 76 to 79.

Article 83. In the circumstances contemplated by the two
preceding Articles, the buyer shall not be liable to damages, if he
can prove that the delay in or default of acceptance is due to an
event which constituted an insurmountable obstacle which he was
not bound to foresee at the time of the conclusion of the contract,

Whether and how far events other than those specified in the

preceding paragraph may relieve the buyer from liability for damages
shall be determined by the national law.

Article 84. Where the buyer is guilty of delay in accepting the
goods and requests the seller to state whether he is still ready and
willing to deliver, the contract shall be determined ipso facto if the
seller does not reply without undue delay.

Article 85. Where the contract reserves to the buyer a right sub-
sequently to determine the form, measurement or other feature of
the goods (sale by specification) but he fails to make such specification,
either on the date expressly or impliedly agreed upon, or after receipt of
a cbmmunication from the seller made after the lapse of a reasonable
time, the seller may avoid the contract and claim damages in accor-
dance with Articles 76 to 79 without making any specification himself,

Where the national law administered by the Court allows specific
performance of the contract, the seller may also make the specifi-
cation himself in accordance with the requirements of the buyer
as known to himself. '
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The seller shall in this event inform the buyer of the contents of
the specification which he has made and shall afford the buyer a reason-
able opportunity to submit a different specification. Should the buyer
not avail himself of such opportunity, the specification made by the sel-
ler shall be binding.

CHAPTER V

PROVISIONS COMMON TO THE OBLIGATIONS BOTH
' OF THE SELLER AND THE BUYER

SECTION I. -~ COINCIDENCE BETWEEN DELIVERY
AND PAYMENT OF THE PRICE

Article 86, Unless otherwise provided by the contract or by
the usage of the trade, delivery of the goods and payment of the
price are concurrent conditions.

Article 87. Where delivery of the goods is required to be
concurrent with payment of the price, the seller shall be entitled to
withhold the goods until payment of the price, and the buyer shall
be entitled to withhold the price until delivery of the goods.

Where the goods are to be dispatched from the place of deliveey,
the seller shall not be entitled to postpone dispatch on the ground
that the price has not been paid. Nevertheless, if under the law which
governs the contract of carriage or under the provisions of the contract
of carriage itself, the seller retains the right of disposal over the goods
during transit he shall not be bound to tender the goods to the buyer
at destination until the price is paid.
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Article 88.  The seller, notwithstanding that the buyer is entitled
to time for payment of the price, may postpone delivery of the. goods
- until the buyer shall give him adequate security for payment
whenever the financial position of the buyer has, subsequent to the
conclusion of the contract, become so difficult that the seller has
good reason to fear that payment will not be made on the agreed date,

Article 89. If, in the circumstances detailed in the preceding
Article, the seller has undertaken to send the goods to the buyer and
has already sent them, the seller upon learning the change in the
buyer’s position, may stop the goods from being tendered to the buyer
notwithstanding that the buyer already holds a bill of lading or
other document of title to the goods, A

Nevertheless, the seller shall not be entitled to withhold the goods
if they are claimed by a third party who is the lawful holder of the
bill of lading or other document of title, unless the said bill of lading
or document of title contains reservations concerning the effects
of its negotiation or transfer, or unless the seller can establish that
there has been collusion between the buyer and the holder of the
said bill of lading or document of title.

Article 90. Where the buyer is bound under the contract to pay
the price before receipt of the goods or documents, he may postpone
payment until the seller shall give him adequate security for due deli-
very, whenever the financial position of the seller has, subsequent to
the conclusion of the contract, become so difficult that the buyer has
good reason to fear that delivery will not be made on the agreed date.

Article 91, The buyer is not bound to pay the price until he
has had an opportunity of examining the goods, notwithstanding
that payment and delivery are to be concurrent.
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Where the seller must dispatch the goods from the place where
delivery is to be made and a bill of lading or any other document
of title is issued which gives the holder the right to obtain the goods
and precludes the seller from disposing of the goods, the contract
shall be deemed to be one providing for payment against documents;
in this event.the buyer shall not be entitled to withhold payment on
* the ground he has not had an opportunity of examining the goods.

SECTION IL - SUPPLEMENTARY RULES REGARDING DELAY
| AND AVOIDANCE OF THE CONTRACT

Article 92. Where the buyer is guilty of delay in acceptance of the
goods or in payment of the price, it shall be the duty of the seller to pre-
serve the goods on behalf of the buyer. He has the right to retain them
until he shall have recovered from the buyer the cost of preserving them.

Article 93. Where the goods have been received by the buyer it
shall be his duty, if he intends to reject them, to preserve them
on behalf of the seller. He has the right to retain them until he shall
have recovered from the seller the cost of presefving them.

Where goods dispatched to the buyer have been placed at his
disposal at their destination, the buyer, should he refuse to aceept
them, is bound to take possession of them on behalf of the seller,
provided that this may be done without payment of the price and
without appreciable inconvenience or cost. This provision does
- not apply where the seller ¢ or a person authotised to take charge of
the goods on his behalf is present at such destmanon.

Article 94, The party who is under a dﬁty to preserve the goods
may deposit them in the warehouse of a third party at the expense of
the party in default,
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Article 95, Where there is a current price for the goods, the
party who, in the circumstances contemplated by Articles g2 -and
93, is under a duty to preserve them, may, after giving notice, sell
them at the current price on behalf of the other party either through
a broker officially authorised to conduct such sales or through a duly
qualified public auctioneer.

Where there is no current price for the goods the party who, in
the circumstances contemplated by Articles 92 and 93, is under a
duty to preserve them may, after giving notice, sell them by pri-
vate treaty, Should the other party prove that the party under a
duty to preserve the goods could have sold them at a higher price,
he shall be entitled to recover such price.

Article 96, Where, in the circumstances contemplated by Arti-
cles g2 and 93, the goods are subject to rapid loss or deterioration,
or where their preservation would involve unreasonable expense,
the party under the duty to preserve them is bound to sell them in
accordance with the preceding Article,

Article 97, The avoidance of the contract releases both parties
from their obligations thereunder, subject to any damages which
may be due. V

Where either party has performed his part of the contract either
wholly or partially, such party may claim restitution.

Where there has been performance by both parties each may
withhold restitution until the other shall make restitution,

Article 98. 'The purchase price shall carry interest, to be calcul-
ated from the day of payment, in all cases where the seller is bound
to refund it,
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Article 99. Although he may rot be in a position to re'torn the
~goods in the condition in which he recezved them the buyer retains
his right to avoid the contract; S :

1) where the ‘goods or part of the goods have penshed or-
deteriorated without any fault on his part or on the part of any
person for whom he is responsible; - ‘ :

2) where the’ goods or part of the goods have been transform-'
ed by him before he was able to discover the defect upon wh1ch ;
he relies for avoidance of the contract; e ,

3) where the change which the goods have undergone is
immaterial,

-

S/-E'CTION III - MISCELLANEOUS PROVISIQNS

Artzcle 100. The party who sets up a breach of the contract is
under a duty to adopt all reasonable measures in order to mitigate
the loss which has occurred, provided that he can do so without
"apprecmble inconvenience or cost. Should he fail to do so, the party -
guilty of the breach may claim a reduction in the damages,

, Ariiclé‘ 101, Where prior to the date agreed ‘upon for perfor-
mance of the contract either party so conducts himself as to disclose
an intention to repudiate the contract, the other party may avoid
the contract provided that he makes his 1ntent1on known. without
undue delay.

Article 102. The expenses of delivery, such as measﬁring or
weighing, shall be borne by the seller. All expenses incurred after
delivery shall be borne by the buyer. ‘
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CHAPTER VI

THE PASSING OF THE RISK

Article 103. Once the goods are delivered the risk passes to
the buyer, who, accordingly, notwithstanding that any of the goods
perish, deteriorate or are otherwise diminished in value, is bound
to pay the purchase price.

Article 104. The mere fact that the parties have inserted terms
in their contract concerning expenses, and in particular the fact
that they shall have agreed that such expenses shall be borne by the
seller, shall not of itself suffice to pass the risk.

Article 105. Where the failure of the seller to do all that is
requisite to comply with his obligation to deliver is due to the
act or omission of the buyer the risk shall pass to the buyer as
from the date at which delivery should have taken place.

This provision shall not apply to unascertained goods unless goods
clearly appropriated to the contract have been set aside on behalf
of the buyer, and the seller has notified the buyer accordingly.
Where the goods are unascertained and form part of an undivided
whole and are of such a nature that the seller cannot set part of
them aside until delivery is taken by the buyer, it shall be suffi-
_clent if the seller has done all the acts which are required in order
to enable the buyer to take delivery.

Article 106, Notwithstanding the provisions of Article 103
‘where goods are sold free on board, the risk does not pass to the
buyer until they are placed on board the vessel, even if the seller.is
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obliged to dispatch them to the port of loading from the place
where delivery is due. - «

Where under the terms of the contract or by virtue of a trade
‘usage, the seller is entitled to tender a received for shipment bill
of lading to the buyer, the risk shall pass when the goods are handed
~over to the shipowner. '

Article 107, Where the goods are sold on cost and freight or
cost, insurance and freight terms the risk shall pass to the buyer as
detailed in the preceding Article. ’

In the case of a through trans1t commencmg by land, Where,
under the contract or by a usage of the trade the seller is entitled
to tender to the buyer a through bill of lading ot other document
of title covering the transit, the risk shall pass to the buyer as soon
as the goods are in the hands of a forwarding agent or carrier in
the manner mentioned in Article 17 second paragraph.

Article 108. Where goods are shipped in bulk the risk shall pass
to each of the buyers, in proportion to his share of the bulk; as soon
as the seller has sent to him the bill of ladmg or given notice of
sh1pment in some other way.
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ANNEXE I

CONTRACTS OF SALE WITH A RESERVATION
OF THE PROPERTY IN GOODS

Article 1. This Annexe shall only apply to cases which are
governed by the international law of the sale of goods.

Article 2. 'The following Articles shall apply to sales of machines,
including automobiles, provided always that the thing sold has
not become an immovable according to the law of the country of
importation. As regards all other goods the law of the country
of importation shall apply.

Article 3. The parties may agree in writing that the buyer shall
not acquire any right of property in the thing sold until the whole of
the price has been paid (agreement of reservation of property).

Article 4. Any provisions of the law of the country of importa-
tion, which require registration of an agreement of reservation of
property or other measures of publicity in order to give validity
to it, or to enable it to be set up against third parties, must be
complied with,

Article 5, Where the seller knows that the goods are purchased
for resale, the property shall remain vested in him by virtue of
an agreement of reservation of property until the sub-purchaser
has received either the goods themselves or a document enabling
him to dispose of them, ‘
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Article 6, An agreement reserving property to the seller as
aforesaid shall take effect notwithstanding the ‘bankruptcy of the
buyer or the selzure of the goods in execution by cxed1tors of the
~ buyer. /

The term ¢ bankruptcy includes aII forms of procedure Wh1ch,
contemplate an orgamsed dlstnbunon of assets amongst creditors.

Artzcle 7 Apart from the cases mennoned in Arucles 5 and 6
the competent national law shall determine whether and in what
circumstances third parties can acquire rights over the goods in
priority to the property reserved to the seller. ‘

Artzcle 8. In default of payment of the pnce or of payment on
account the seller may only retake the goods in pursuance of agree-
ment of reservation of property if he is ent1t1ed to avoid the contract
of sale and has already done so, -

Article 9. Any right of lien or charge created in favour of the
-seller by the national law shall temain in bemg, together with the-
rights, g1ven by an agreement of reservatxon of property.
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ANNEXE II

THE LETTERS OF TRUST

The letter of trust is an expedient which is in common use in
Great Britain and the United States in connection with agreements
by which the price of imported goods is to be paid by a banker, who
issues a letter of credit in favour of the seller for that purpose. In
such cases the documents of title to the goods are retained by the
banker as security for the reimbursement of the monies which he
advances to the importer, and a situation frequently arises in which
it would be advantageous both to the financing banker and the im-
porter that the importer should warehouse the goods on arrival and
should sell them and deliver them in his own name to the ultimate
buyer., The difficulty is that if this is done and the documents of
title are surrendered to the importer by the banker for that purpose,
the security of the banker, which is dependent on possession of the
documents, ceases to be effective in law.

The procedure by way of letter of trust has been .adopted in
order to meet this difficulty, and to enable the banker to give jposses-
sion of the goods or of the documents of title to his customer, the
importer, for the purpose of facilitating the warehousing or sale of
the goods, and at the same time to retain his security unimpaired.

The procedure adopted is broadly speaking as follows. On arrival of
the goods the banker hands the documents to the importer in exchange
for the letter of trust, Thisisaletter signed by the importer and addres-
sed to the banker which is usually expressed in the following terms:

“ I undertake to hold the documents of title and the goods when
received and the proceeds thereof when sold as trustee for the bank,?

1 Although the word “ trust” is used in this connection this is technically
inaccurate as the transaction is not the creation of a trust, See GUTTERIDGE, Banker's
Commercial Credits, p. 75; also FRepERICK, The Trust Receipt as Security, a bro-
chure published by the American Acceptance Council.
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« A) As I requu'e the said documents in order to obtain delzvery
of the goods » I undertake to warchouse them in the name of the
~bank and to hand the warrants to the bank forthwrth also to insure
the goods against fire to their full msurable value and to hold the
- policies on behalf of the bank and if case of loss to pay the insurance
monies to the bank '
o B) As T requrre the said documents in order to delwer the
goods ¥ to the buyer I undertake to pay the proceeds of sale to the
- bank wrthout deduction immediately « on rece1pt thereof W1thm.. G
days from this date and to furnish the bank on request 'wrth full
“authority to receive the purchase price from any person of petsons.
In the mean’ame I undertake to hold the goods on trust for the -
bank, ? The bank may at any time cancel this letter and take
possession of the goods until they have been delivered to the pur-
chasers and the pnce has been received from them and may collect
the price if the same has not been paid-by the purchasers '

Letters of trust in this form have been treated as valid by the

Courts of law in Great Britain and the United States- though the
juridical basis of such recognition is still a matter of some uncer-
tainty, ® An importer who has signed a letter of trust and deals
fraudulently with the goods also commits a crime for which he
can be pumshed It is believed that letters of trust in a mod1ﬁed :
form are in use at Le Havre in connectzon w1th the importation
of gram, sugar and tobacco, though only to a hrmted extent because :
 their validity is doubtful according to French Iaw. We have also
been mformed that documents of th1$ nature are employed in

1 A and B are alternative and one or other wﬂl apply accordmg as it is desu'ed
either that the importer should metely warehouse the goods or that: he should dehver

~ them to the ultimate “buyer. :
2 ‘The importer is sometimes reqtured to declare that he is not mdebted to the

seller of ‘the goods.
3 See GUTIERIDGE, 0p, cit.} FREDERICK, op. cit.
The Committee were also informed that they have been recogmsed as vahd by

the Brazilian Courts.
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Germany, but have no information before us as to their exact nature
or as to their validity in German law. In Great Britain and the
United States they operate not merely to keep the banker’s security
in existence, notwithstanding the fact that he has parted with the
documents, but to enable the banker to enforce such security
as against the other creditors of the importer in the event of his
insolvency. They are ineffective, however, against the claims of
a purchaser who has received the goods and paid the price without
notice of the existence of a letter of trust. 4

Although they are chiefly used in connection with the importa-
tion of goods from abroad they are sometimes used in the Uni-
ted States, but not in Great Britain, in connection with domestic
transactions, e. g., the sale of automobiles.

That letters of trust serve a valuable purpose in international
commerce cannot be doubted. They relieve bankers of the trouble
and expense of warehousing the goods on arrival and they enable
the goods to be marketed by the petson who is, as a rule, best able
to sell them to advantage, i, e., the importer, without causing the
loss of commercial prestige which might result if it were apparent
that he was trading with borrowed funds, It seems that they
would be utilised to a wide extent if their validity was admitted
by all systems of law., The question of the legal recognition of
letters of trust is one which, in our opinion, calls for serious and
immediate consideration from an international point of view, It
would be a misfortune if the matter were left to be dealt with by
isolated action on the part of the countries concerned. This would
lead to a regrettable diversity of laws which we think can be avoided
if an effort is made now to secure the co-ordination of legislation
on the question,

We do not, however, consider that the international code ot
the law of sale should deal with this transaction, which is of a some-
what special character, In any event'any attempt on our part to
frame international rules governing letters of trust would, in our
opinion, be premature, as the legal problems involved call for
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careful study in their relation to the rules of the different systems
of law which are concerned. So far as it is possible, at present,
to envisage the nature of these problems the difficulties which will
be encountered are the following: ‘ :
1) The banker must be vested with property in the docu-
ments which will be adequate in order to enable him to control
the sale of the goods until such time as his claims are satisfied by
the importer; v '
2) His right of property must not be destroyed by the sur-
render of the documents to the importer;
3) He must be protected, in the event of the importer’s in-
solvency, against claims by the general body of creditors.
The matter is also one which must be explored in its relation
to the business practice of bankers throughout the world and re-
gard must no doubt also be had to other economic aspects of the
question, |
We, therefore, confine ourselves to addressing an invitation to
the Council to take such steps as they may consider to be advisable
for the purpose.
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RESERVATIONS

- All the dispositions of the preliminary draft were accepted by the
members of the Committee excepting those which were expressly
reserved by the following members:

1, -~ MM, CAPITANT AND HAMEL:

Article 72 (the second sentence) because this provision in
effect deprives an unpaid seller of his right to avoid the contract
in the case of sales on credit and is therefore incompatible with

Article 1656 of the French Civil Code.

2. - MM, BAGGE AND FEHR:

a) The last part of Article 6 beginning with the words “and
the goods are destined....” down to the end of the Article
should be deleted and replaced by the words “ provided that
all the acts of the parties relating to offer and acceptance are
not done in the same country and that the goods are not handed
over or dispatched in the same country”,

b) The rules contained in Articles 26 and 27 should not be
applicable except in cases where the seller has undertaken to
produce or manufacture the goods.

Article 26 should read as follows:

“If the seller has undertaken to produce or manufacture the
goods and delivery has not taken place either at the date con-
templated by Article 20 or at the expiration of the period contem-
plated by Article 22, the buyer may not avoid the contract
unless he proves that by reason of the circumstances or of the
terms of the contract the date of delivery was of the essence
of the contract”.
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Article 27 should begin with the following words:
“If in the case contemplated by the preceding Article the buyer
~ is not in a position to avoid the contract he may le a supple-
mentary period for delivery by the seller ”

The rules proposed not bemg apphcable except to cases in
‘which the seller has undertaken to prodiice or manufacture the *
goods, it becomes necessary to delete Artxcle 29. 5
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OBSERVATIONS ON THE UTILITY OF UNIFYING THE LAW OF SALE FROM
THE STANDPOINT OF THE NEEDS OF INTERNATIONAL COMMERCE

by ERNST RABEL

As T had occasion to state during the discussions before the
Council of the Institute, we may expect certain commercial cir-
cles to question the utility of attempting an international unification
of the Law of Sale, Furthermore, in view of the fact that we
have decided to take the first step towards this unification by
adopting as a point of departure the laws and judicial decisions in
force in the principal countries, there are some who will perhaps
feel bound to object that the legal actualities of commercial life
are not to be found in that quarter,

These two possible, and — judging by certain answers furnished to
the Netherlands Government in reply to No. 16 of its Questionnaire —
even probable objections, appear to rest on the same foundation s
both are based on the undoubted fact that international commerce
has been organised on a basis which is moreor less divorced from
national laws and private international law, namely, on an elabo-
rate system of trade clauses or regulations and model-contracts,
It is necessary at the outset to consider the bearing of this fact on
our task. '

I. Actually, international commerce, at any rate in so far as
the relations of Europe with the rest of the world and European
relations themselves are concerned, is to a very large extent gov-
erned by model trade regulations and contracts, These may be used
by a business concern — producer, shipper, broker or buyer —
either alone or in agreement with its competitors,  Alternatively,
they may be agreed between a group of persons interested in the

) These observations (See also p. 15) were submitted by Mr. Rabel to the
Council of the Institute in 1929,

7123 7/

i
s




same lme of busmess, such as the Verem der Getre1dehandler ‘
- der Hamburger Borse (1868), the Bremer Baumwollborse (1872),
the Silk Association of America (1873), the London Corn Trade

Association (1877) and numerous similar assoc1attons estabhshed at |

"2 later date. L ‘
Is is said that for raw materlal sold in bulk — such as graln :
“and seed cotton, manures, rubber, coffee, sugar — the market is
ruled entirely by these trade regulations; for other raw matenals
— such as trmber, ‘meat, hides, silk, furs, fats and tea — the
regulations contain gaps, which, however, are tendmg to d1sappear,
~ Finally, in the manufactured goods business “this system is still
~ far from bemg completely applied, although it is in course of‘
_development. These regulations usually deal with all those matters
which experience has shown are likely to give rise to disputes, and -
particularly with the: quahty of the goods, the time and place of
delivery, the apportionment of the various expenses between the
‘patties, the obligations of the parties as regards slrupment, r1sks, :
insurance, documents of title, etc. and, finally, with the proof of
shipment or of the obstacles impeding shipment and of the quality
‘and weight of the goods. In sales of raw. materials the arbitration
clause is usual. Such a clause is frequently developed, so to speak
into a code of procedure, whilst in the 1ndustr1a1 goods market
arbitration is the exception and not the rule. Moreover, the ampli-
tude and precision of these model—contracts vary, in Englandv
they often run into volumes.
" In the considerable present—-day trade in goods s}npped in bulk
" and in the trade in most other raw materials, trade regulauons more -
or less hold the field, and are very markedly independent both
of national faws and, thanks to arbitration, of the ordinary tribu-
nals. Recent works point out that commercral men and arbitra-
tors are little inclined to bother w1th any legislation whatever, "It
is also contended that the divergences between the national laws
appear insignificant in comparison with the clash of economic
interests - of producers, exporters, importers and buyers, and in
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comparison with the divergences resulting from the diversity of
goods. As regards the latter divergence, the more or less indivi-
dual nature of the goods determines the essence of the contract,
and the rules must vary: according to the quality of the goods,
as regards time for delivery (it is important to know, for example,
whether the goods are or are not subject to deterioration, whether
they may easily be diverted, etc.), according to the method and
the time within which the goods may be verified (for instance,
according to the nature of the goods: samples taken from a bulk,
chemical analysis, defects not ascertainable until the goods have
been used), according to the obligation of the buyer to accept
goods with a reduction in the price (for example, the trade in
Chinese yolk of egg, where this reduction amounts to 25%).

Admirable though this original enterprise on the part of busi-
ness men may be, it is not without very appreciable difficulties.
Some go so far as to speak of anarchy or even lawlessness, Many
model—contracts are devised mechanically and are full of gaps and
inconsistencies, Parties do not read the voluminous conditions
which they sign, and, being ignorant of legal matters, with the
exception of the few universally recognised rules, they have but
a very limited notion of the meaning of the clauses which they use,
unless those relate directly to the subject matter of the delivery.
Moreover, the majority of the regulations in these contracts can
hardly be described as usages of trade properly so called.

It is true that model—contracts which have been agreed upon
between groups with opposed interests are the very contracts which
tend to throw the greatest light on the uncertainties prevalent even
in the best informed circles, In any event the attitude at present
taken by business people appears to support those who think that
this state of affairs can only be remedied by allowing commerce
ultimately to rule its own affairs.

Whilst the knowledge of parties who use these model—contracts
is often rather vague, the clauses in them are on the other hand
construed very strictly whenever a speculation has miscarried and
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the other party commits the slightest breach of his obligations. This
is particularly the case with the pbligatipn of ‘the seller to ship
goods within a prescribed time, This strict construction appears
to be sanctioned by the Courts of various countries and cannot in
itself be ‘separately assailed, notwithstanding that it causes lawyers
- trained in the civil law to ponder, - E— S
Lastly, in sales of manufactured goods, which are not subject
to such considerable variations in price, we find. fewer fixed clag-
ses but élsof‘feWer legal uncertainties. On the other hand, the seller
- in these cases often ‘Cjcmplains of the arbitrary way. in which the
_ overseas buyer profits from the economic advatxtage which he enjoys
- under present-day conditions, The consequence is the same as
that which atises from the legal uncertainties which affect other
branches of world trade, namely, business men dispense with the
uncertain hazards of litigation, which sometimes appear suspect
to. them, and endeavour, often at all costs, to compromise with -
their opponénts. Here again some people think that the evil is not
one which can be cured by alaw of sale, L o
It will therefOre‘readﬂy be understood why certain jurists, who, with
- mingled admiration and astonishment, have been closely studying this
- living and would-be autonomous body of law, ‘t‘e_n'd‘ to deny kthat :
anything is to be gained by Internationalising the law of obligations,
- 2, ‘This tehdency"fecently revealed itself in connexion with the
c. i f, rules which are in course of élaboratioﬂ,by the “,Inte—rnati(mal
- Law Association. Notwi. standmg that business men are very
well represented on this body and that the International Chamber of -
Commerce is taking part in its deliberations on the subject, the
Warsaw Rules are egcoﬁnt_ejring a certain opposition, which threa-
tens to deprive them of any. practical significance, because the require-
ments of each branch of commerce are specialised, and each branch
preférs the usages which have been derived from its own practice
and experience, o ' | ,
Despite this prophecy the deliberations are continuing and many
- authorised commercial delegations are taking part in them, Recently

e
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the associations in the U. S. A, have acceeded to the fundamental
principles of the Warsaw Rules.

It will be seen, therefore, that the utility of attempts at unifica-
tion, even when they are undertaken by business men and are
aimed at establishing not rigid laws but merely model transactions,
are affected by doubts similar to those which confront us.

Optimism seems to prevail at the moment, and perhaps it is
justified. It is obvious, however, that the difficulties encountered
during the deliberations of the I. L. A. and the poor reception given
to the c.i.f. rules in certain quarters point to the very impor-
tant conclusion that it seems impossible to base a uniform law
on the usual trade clauses. Even if, despite all the obstacles,
good results were attainable by means of a general model-con-
tract, the same does not apply to a uniform law, which would have
to conform with the various systems of national law. Again, if
we succeeded in covering some of the innumerable categories
of commercial sales, others would be left outside its scope, and
above all, such a uniform law would be incapable of adapting
itself to the continual changes in commercial life.

3. It follows -from these conclusions that the only advisable
method of attaining a uniform law is to base our task on the funda-
mental rules of private law, derived from a careful comparison
of the various national laws, regard being had to the requirements
of commerce.

Such a course, notwithstanding all that has been said with a
view to dispelling dangerous illusions, would not be entirely
without practical value, ,

a) First of all we may note, but not conclusively, that in
present-day commercial clauses, even as improved and still fur-
ther elaborated, there are, and always will be gaps. ‘These gaps
exist both in relation to the subject matters of sales and in rela-
tion to the matters which fall to be regulated. For certain manu-
factured goods and for cattle, pictures etc. there can be no general
trade clauses or regulations. As to the fact that in some branches
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the usual clauses cover almost all the disputes whmh arise in -
,pract1ce, it may be noted that in other branches they often
leave a gap, which is due not to acc1dental and temporary cau-
ses but to the impossibility of prov1d1ng in model—contracts against
unusual contingencies. - The less hkely the particular obstacle to
correct delivery, the less hkely are the. parttes to know of it in ad-
‘vance and to provide agamst 1t. Thus model——connacts for over-
seas sales prowde agamst perils of the ‘sea, whilst many contracts
for inland sales hardly deal in detaﬂ W1th the questxon of r1sk
The list of matters which are unregulated or msuﬁiaenﬂy regu-
lated by trade clauses would be a Iong one. Certamly it would
contain matters which are scattered and wh1ch bear no relatmn
one to another. ‘ : o
~ b) But the merits of a umform IaW would be more clearly
' ev1dent if it laid down rules on those matter Winch are 1mperat1ve
or Wh1ch lie at least part1a11y beyond the autonomy of the parties.
- Thus it was nghtly pointed out during the preparatory Work on
- the c. i.f. rules that it was most desirable to reach a decision on
the question of the passing of the property, and that this ques-
~tion, together with the question of risk, was perhaps the most
important of all. A model—contract, however, could at best furmsh
only a partial solution, and even that possibility has been challenged 4
“A uniform law which was capable of altering the ‘various ‘national
- laws of property would not encounter such serious difficulties.
It is true that the dtversxty of the vatious nauonal systems of
property law makes the obtacles more forrmdable. , Thls problem,
nevertheless, deserves careful study,

- The rules of Iaw governing nustake and prescnptmn are in theo
samé category. ‘ . ‘ : »’

Lastly, “‘the form and formatlon of contract, belng to some
extent at least extraneous to the matters which contracts regulate,,
are hardly touched by trade clauses. ‘

Accordingly, if our efforts are to have an 1mmed1ate practical
value, it seems necessary to extend somewhat ‘our ﬁeld of study.
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The most important subjects from the practical standpoint are the
following:

1. The passing of the property;

2. The passing of the risk;

3. Defects; A

4. The form and formation of contract;

5. The domicile of the party in breach and its consequences;

6. The assessment of damages;

7. Mistake.

Numbers 2—-6 having been dealt with in my Report, I thought it
right to add here the study of the question of the passing of the
property. '

¢) But the matter does not stop there. However pessimistic
one may feel in view of the hostility of business people towards
legislation, there are many enlightened business men who would
willingly collaborate wisely and intelligently with the lawyers. The
work of the I L. A. is proof of this, Necessity alone, caused by
the very multiplicity and weakness of national laws, and by the
chaotic, obsolete and obscure character of many of them, has dri-
ven international commerce to fall back so wildly on a method of
regulation, which, because of its extra-legal nature, gives rise to
another series of uncertainties. The cleavage between municipal
law and commercial life is not ideal and ought not to be allowed
to continue, Business people should be persuaded that lawyers
have no intention of jeopardising their business, and we ought in
common with them to try to place that business on a solid and
general foundation.

Moreover the formation and construction of the clauses are often
influenced by the different national laws. It would not be cor-
rect to say that international mercantile law is entirely divorced
from national laws and judicial decisions. In so far as these
trade regulations are intimately related to English legal ideas, those
ideas will have to be reconciled with the continental points of
view. Since the variance between systems of law has disturbed
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many clauses and introduced confusion into their application, the
substitution of a single law for national laws would necessarily
involve amendments in accordance with circumstances.

d) It is true that commerce is more and more abandoning,
not only the civil and commercial laws, but also the Courts of the
various countries. Are not arbitrators tending to ignore even the
most fundamental rules of national laws? What use would there
be in sub‘sﬁtutmg a new world law for these national laws when
both are condemned in advance to remain a dead letter?

This is not the place to examine closely the wide question of
arbitrations and the confused position which they still occupy
today. We must avoid exaggerating in one direction or another.
On this subject a very big commercial association has recently
expressed the view that arbitrators, giving quick decisions in accor-
dance with what appears to be equitable, are very suited to decide
day-to-day questions, but that they must give way to the slower
but more sure tribunals for disputes involving considerable inter-
ests, In this connection may be mentioned the English device
of a “ Special Case”, which indicates that in England arbitration
is not considered suitable for cases in which difficult legal questions
arise, Moreover many arbitration clauses are by their terms limi-
ted to disputes in which the sum involved does not exceed a
certain figure,

Furthermore, litigation is not the only matter to consider. For
the more or less friendly negotiations, which in these days so often
take the place of litigation, either because the business man does
not wish to lose his customer or his time, or because he mistrusts
the tribunals of another country, a clear legal ruling sanctioned by
a world law would possess overwhelming authority.

e) Lastly it is contended that a uniform law would be value-
less' so long as there were no unity of jurisdiction, i e., so long
as there were no world courts administering private law. This is
another exaggeration. Experience shows that international con-
ventions, such as the convention on railway transport have resulted
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in essentially similar decisions in the various countries. A sound
decision is at once followed, and a body of case law common to
several advanced countries is intrinsically strong enough to be
emulated in the other countries and to prevent any arbitrary and
contrary construction,

4. To conclude these short observations I may summarise the
position as follows: It is very important to appreciate carefully
the immense body of trade regulations and model—contracts which
hold the field today, and which apparently will go on grow-
ing, A world law neither should nor could incorporate these
detailed regulations, which are intended for the requirements of
isolated goods. Moreover it might be vain to seek to influence their
development directly by means of a uniform law.

Yet the value of our work is not thereby destroyed. If it suc-
ceeded with the agreement of business men, not only would it sup-
ply certain gaps, but it would exert an influence upon thinking
people. Its authority would certainly be increased if it embraced
the maximum possible number of matters which fall outside the
autonomous intentions of parties.

For the rest, we must not forget that our ultimate goal is an
ideal. We are seeking to open a way for a world law of all obliga-
tions. The task is a slow one, but the devotion given to it will
be powerful in itself.
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