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Eg@gI&I@ARY OBSERVATIONS

T T . et e e v b s

The differencés now existing amongZSjstems of arbitration law
céuse serious difficulties to persons concerned therewith, especialw
1y in international relationg. Sometimes & partigular éolutioh~' '
embodied in some law constitutes an obstacie to the normal deVeiop—
ment of arbitration, but more often the difficulty arises from
the fact that the law applicable to g particular case is illdefin-
ed. . Theivalidity of an arbitration agrecment ig constantly in
danger of-being put in doubt, ang its effects are often unsettled
and uncertain; If an award has been given, the execution of it
may often he hindered, or rendered more cifficult by resson of its
being considered s forcign award in the country where it is %o be
execﬁted. 7 ' : '

‘The unification of laws relating to arbitratioh should,
therefore, he of considerable.Valué for busingss. This ig part;-'

cularly so, since the inconvenience resulting from a diversity of

Assoeiations are eble to givs information as to the lew whieh pre~
¥2ils in any partioular State, and the rules orf institutions rfor
arbitrétign may well limit particular lays and extend an autonomous‘
System of rules, but the possibilities of such action are limited,
nd parties Cannot Tegulate, according ito tﬁeir own desires, either
the gquestion of execution of awards, or the equelly esSential matter

Pre~suppeses a uniforp law of arbitration,

The above arguments may serve to explain the interest which
such ag the Internationsl

commercial associations and legal bodies, _
problem of uni-

Law Association, have for many yearsg shown in the
fying the law of arbitration.

The League of Nations hés already intervened on two occasions,
in the hope of getting rig of the obstacles which diversity of laws




puts in the way of internaticnal arbitrations. 7The two conventions
signed under iﬁs uspices, have considerably improved the position,
The Genave Protocol of 1925 Tecognised, in principle, the vaiidity
of the arbitration clause. fThe Convention of 1927 has establishegd
wiform principles concerning the eiecution of awards in those coun.
triea that have ratified vit, These results sre far=from,being ne—
gligible; but even according to the belief of those who élabnrated
these conventions, it ig certain that the work done gt Genevg is
8till far frop complete; it tan only be regarded ag the first step
on the road towards the wnificetion of the laws relafing to arbitrs.
tion,gwhich is still ill-defined‘and-strewn with obstacles, '

Since its Ffoundmtion the Institute hog Studied the gquestion
in order to find out if more brogress might be mrde nng if thé road
towards unification aight be traced still further. mor thie purpoce
the compilation of a Teport on the comparativé law espect of the
problem wags entrusted to v, Drvid (1), 4fter having considercd
this report, the Governing Bonrd of the Institute decided in l§52
that an attempt at wmificrtion might well‘be.m&dep and 2 coumitiee
nominated by the'Board{ 2fter holding n numbér of mectings, sgrced
on the text of the drprs. | |

This draft is intended to form the b2sis of 2 law whick, in
the opinion of the Commitice, should be put into offeet in diZforent
countries, accbrding to the Provisions ¢f =n international Gonvention,
Signed end ratifieg by such countrics, The Committes hag not howaver
thought it fecesenry, for the present, 4o consider cither the mesng
of putting the 1ayw into operation op to cleborate the toxt of e
convention fecording to which the draft would recoive $he forece
of law, |

One lost preliminary obscrvation concerns the Telationship of

the draft 1-yw with the vorieus s8ots of rules of erbitration now in

force. The drnft docs not proposc the substitution of itg p$oﬁi~

o

Slons for thosg of such ruleg, which will continue 4o govorn +h

Xy - - ——

(1) RENE DAVID, Rrpport sur L'4rbitrege conventionnel on droit privé,
Etude de droit compard, U:DoPs - Etudes: IIT - §.3.0, 1932 .
CoDw 1932, , -
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relrtions of prrtics nfter the uniforn 17w hos come into foree juss
8 they did before tha&dgtc, ~id a8 they now dokundor-different |
nationsl lews % préscnt cxisting. The relation betweon the drary
lew and rules of zrbitration hes beonAclearly set out in the draft
itself, which eXpressly reserves tho effect. of the 2greement of Pl
tics wherever it is useful. ﬁrﬁicle 40 nrkes it clear that the
words "arbitrrtion agreement”, or "agreement of the parties";.iﬁblude
any provisions of the rulcs of arbitration to which perties may
have mede reference. | | | ' |

@he‘se0pe of =pplicntion of the present draft law snd its
contents will ~ppenr from its 40 articles Whic@ are analysed below,

SECTION I

THE S8COTPE oF oHE LAY

e s —— v -

(4rticle 1'- 2)

arficle 1. - The present lew shell ?pply when, 2t the time on mvbi_
: tration agrcement is’ concluded, the parties thereto
have their respociive hobitual Tesldences in different
countrics where the present Loy is in force. This law
shall epply in such o C2sc wherever the partics Lrppen
to hove thoir hebityed, residences at the time g disputbe
Lriseg, ' _
If one of the rarties is o corporation or = psrimper—
Ship firm its hebituel Tésldence shall be docmed to be
the pleoce of the Sitvetion of the establishment that
brs medce the erbitration 2grcement, even if such
establishment ie only & branch, '
_ The nationglity of the parties shall not be taken
into consideration, ' '
The present law shgll also apply whenever the parties
have so0 provideq, ' ‘ :

srticle 2, - The parties %o an arbitration 8greement may exclude the
Gpplication of the Present law.

The Committes aig not think that, under present day conditions,
the uniforn law could apply to all arbitrations without distinction
and therefore the first article has had o0 set out the caaes in
Whiéh-the uniform law applies. They are “wo: the parties te the
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erbitral agreement must either have their habitusl residences in
different countries where the uniform law is in force, or the‘part_
ies must have stipuleted for the application of the wniform law,

In the éases where the uwniform Jaw does not apply, the relations

of the parties will, before and after the introduction of the law,
be regulated according to the present day position as it is sebttled
by different laws ang international conventions. Such will also be
the position when the -8rties have excluded the application of the

uniform law, as they are authorised to do by articie 2 of the draft, -

The first case where the wniform 1aw will apply, set out in
irtiele 1 of the draft, is Where the parties havg their habitus]
residences in different countrics i which the law is in force.

In this case, the wniform law is applicable whether the arbitration
is of a commercial tature or not. Following the modern tendency
the words "habitual.reSEGGnce" have been preferrsa to the word
"domicila", sinée the interpretetion of this last expression is not
the seme in every country, _

7 The adoption of the eriterion of habitugl residenqe, however,
made it necessary %o consider severaml problems. \

First of a11, it bacene proper to settle at what moment the
residence of the parties had to be considered, since, especially in
the case of an arbitration clause, it may happen that & person
chenges his habitugl residence batween the moment when 4he arbitra-
tion egrecment was concluded and ihe moment when the digpute ariseg
and the erbitrators mssume tbeir duties. The chotce of the decisive
time, in this connection, would eppear to be bound up with the view
one takes of erbitragtion: is the subﬁiSSion-of & dispute to arbi.
trators gn ovent which effedts the very basis of the law upon which
One erbitrates ? Or dpes it merely concern the putting into opers-
tion of that 1aw end merely remsin g matter af procedure 7 Upon
this ‘delicate question neither the teorists nor the practitioners
of any country heve boen able to ggrec, at lcast this éppears to
be so judging from the rceeent controversics in France and the Uniteq
Stetos in connexion with the retroactivity or non-retroactivity of




lews adwitting the validity of the arbvitration clausc

The Comm*ttce did not consider the theorctical value of the
03p081ng views but, adopting s purely practival yOlnt ol viow,
thought it to bo its. duty to prufer the rule which, in artieclg 1
(1), edopts the habitual residence of the parties ot the moment
when the arbitretion agreement is slgned. It ig essentizl that
from this momcnt the partles should know by which law the arbitrs.
tion of their difficulties will be conducted and, more particulariy,
whether 0r not their Arbitrators will bave the rowers of free _
adjusters of differences (amisbics compogiteurs), and whether or
"not an appesl to the courts against the award of the arbitrators
Will be possible; the form of the ngrecment nnd even its existonco
may depend upon this. | |
o The solution so adopted is therefore based on sssc ntiaily
practical congsideraticns, » thar than on considorstions oF a‘theorem
tical nature, lioreever onc would hot be justificd in essuming from
this that the uniform lew edopts bhe prineiple of non»¢etroactivity.
The question of the rotr0¢ct1v1ty of the uniform law has 1ot Boun
settled, either dlrcctly or indirectly, by the euthorsg of the drati
who heve 1ot to. the Conferenc ¢y which will be called to discuss
thelr suggestlons, the epportunity of providing
provisions om tho subjoet, 1f.i% deoms thom mec ﬂsbryﬂ

On tho other hend, the crite rion of habitual residence has mede
it necessery to forumln 2te 1n the draft an QXpregs p"ov¢810n deﬂilmv
with corporations, or other ; perdics o AR 2roitration ﬁ*reﬂmont, to
whom thls crlterlon nny bo difficult %o 2pply. Such wag the object
of drticle 1 (2). By the words "corporation® » 0T "partncrship firp",
it is imtended to include any group, whether or not it be = iegnl
person according to the lew that governs it thoso cxpressione in-
clude both the partnership with s O“llccﬁ1Ve nzmae of German 1sw,
and the pertuership of English low. In the pr-elslons denling with
these collcetivitics 3, the deeisive plrce is that whers the cstabiish-
ment which hns cowncluded she nrbitrel ngreoucnt i situnted. Thig

solution wes thought profershle o adopting the ragisterced oifices
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it is, %oo0, more in harmony With.tm@criterion of habitual residence,
‘&s contrasted with that of domicile,88d it avoids the Aifficulty
cfeated by the fact that certain collectivities which we hQVe includ-
éd, have no registereg office (sieége social).

Article 1 (3) neasds no comment, and has only been_provided for
the purpdse of making the text provided in the draft more precise.

Article 1 {4) sets out the second case wﬁere the application
of the uniform law is provided for, and this is independsnt of +the
former ons., It ocours when the parties have,agreéd that the‘law'
shail &pply and, in thisg case; the uniform law will be applicable
in Whose countries which kave edopted it, even if at the time the
parties nade their agresment they had their habitusl residence in
the same country, cr, if they were thexn resident in different coun..
tries where the‘unifprﬁ_law had not been inﬁroduéed. it is sufficient
that the varties should'have nanifested their intention %o héVe
their arbitrgtion regulated by the uniform law, for 1% tc beoome
- applicable in the oyes of legislatures which adopt the law, |

Seeing that the draft does not distinguish between an exprasg
{and detailed) agreement; &dd a submission to & set of ruleﬂ of 87hie
tration, it wiiy be sufficient to make the unifory 1aw applioablép
for parties Lo hgve referred to a set of arbitraticn rules thyt in..
clude the uniform lay, Iastituticnsasd associations that bave vublishe
ed sets of rules or arbitration should, Consequently, be able 4o em.
large the sphere of application of the uniforn law, if 14 satiefies
. the requirements of prectise, gnd they will thereby have the pawer
'to meke way for the aholition of 2 legisiatory dualisp regerding
arbitraﬁiong which is not withont its inconveniences, but which for
the moment thg Committee havé not thought i% possible %o avoid.

The Committee is conscious of objections of g theoretical na.
ture which may be broughtb ggainst Afticla 1 (4) of the draft, but
believes it 4o be novertheless opportune to provide this provision
For the_reason ¢xplained above, so ag to extend the poesible appli-
cation of the law, Crivicisms that have been raised ‘ggainst the
theory of the autdnomy of the Will, lose their force here, sircg i+
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is difficult to understand how 4he publio'poiioy of one country
might be effected by the fact that certain parties habitually re.
sident therain, have eliminated its ordinary internal law of arbi-
tration to apply the wniform law in their mutuél rela%*oﬁs, when
the wniform law is sliso one of the internal lgwsof that Sage country .
| Doubtless 1t might bave been possible to maks the Provigion
of drticle 1 (4) optional. The committee considered g propossl
on this point which would have draftéd'Article 1 (4) ag follows:
UThe present law shalil also be applicadble whenever the parties have |
agreéd that it shall be applieq, ﬁniéss such an sgrecment would be
- contrary to the lew of country, where one of the'parties'has hig
habitual residencet,

The committee digd not adopt this proposal, since it seemed
inopportune to inscrt such g reservationlin he text of the uaifory
law. Neverthéless, & state might well, when it decideg %o introduce
the uniform law into its legislation, consider whether suoh g Tem
servation'mighthor might not be opportune. . _

The basis of the -draft would not be changed if Article 1 (4)
were deleted; in such @ case the field, in which the law applies,
would be restricted but the basis of the law would not be ohﬁnged,‘
| drticle 2 of the draft ig complementary to Adrticle 1 (4) ana
stipﬁlates that parties nay exclude the application 0f the uﬁifcrm
law from their-dealings; it was noﬁ thought necessary that Article
2 should set out the Consequences of such & provision. It will be
for the judges of different countries %o deduce What'are the legal

consequences of this article, after considering the prineiple of

private international law,
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SECTION II

[ Y A —

THE  ARBITRATION AGREEIvEEN’I'_‘

(Articles 36 )

Article 3, - Any person mzy submit to arbitrstion any right which
he is competent to dispose of. -
An  arbitration sgreement respecting future differene
ces shall only be valid if it Telates 1o disputes ari-
8ing out of o determinate legal relationship or contract.

drticle 4., -~ An arbitrotion rgreement or eny modification thereof
must be proved by documents demonstrating directly or
indirectly she intention of the parties to submit their
differences to arbitretion,

-Article 5. -~ If & party to an srbitr-tion egreement submits g
- dispute covercd thereby to the determination of a court
of justice or if a party refuses to carry out some ne-
 Cessary act or actsfor the organization of tie araitration,
or if g perty claims not to be bound by the arbitra-
tion agreement, then in any such case the other party
mey either insist on the fulfilment of the erbitration
2greement, or may consider the agraement void so far
s regards the dispute in question,
The fe=ct of claiming in -~ court of Justice interim
meesures of protection shrll not prevent an arbitrae
tion agrecment from being relied on.

4 rticlg 6. - 4n arbitfation 2greement shall not be velid if it
~ &ives one of the perties thereto & priviieged position
" with regard 4o the appointment of arbitraters,

The scope df the spplication of the uniform low being so dew-
termined, unlike the Geneve Gonvgntions of 1523 and 1927, it does
not provide for one zspect only of arbitration, but, when it is Ap—
plicable, covers, subject to certain reserves, the whole of arbi.
tration, from the ¢reation of the arbitration.agreement_to the exe-
cution of the award. | |

drticle 3 to 6 of the draft, deal with the arbitration agree-
mént, the‘mattérs té which it may relate, its proof, its legal W
effects and its annulment, | o

In genersl one may subdmit to arbitration eny rights which
one is competent to dispose of. This principle, which follows
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Article 1003 of the French Code, is set out by 4rticle 3 (1) this
article-i howevar oonvelveﬁ in very general terms which may be ex—
pranded by fthe various nationnl legislatures, for example, it ig ,
for the gaepgrate low of each country to set forth whether an infant,
A 1unatlc, or a married womah may or may not bind themselves by an
arbitral sgreement ond, if so, under what conditions, and whet legsl
consequences follow therefrom. By using the expression "any person"
she dreft did not intend to decide these points.,

On the other hang, different 1ﬂws of each country ought 4o
determine what rlghts &+.g1ven person should be. considered to be come
petent to dlspose of, and this p01nt has not besn setiled in any
way by the uniform law. ' _

Indeed, individual iaws nay, without restreining the power
to disnoée'of a right in the Strict sense of the term, exolude the
power of submitting that right to arbitr etion, or may impose Bpe=-
cial rules for certmin types of arbltratlonu At one time the Com.
mitoo thought of settllng this point in express terms, by edding. |
& paragraph to 4rticle 3, bub in the end this was not done in view
of the terms of Article 26 (1), end Article 28 (2) which mske the
position obvious; further it seemed to be bad pmllcy to mentlon |
expressiy in the draft oniy ome of the different ceses where » gap
in the uniforn law will hdve Lo be £illed in by reference to the

geprraie 1eg;al system, |
- Article 3 (2)¥ following the Geneva Protocol of 1923, recognisee

the validity of the erbitration clouse. This velidity is rdmitted
both ag regrrdg civil sng commercind matters, and whether or not a
difference arises from = contract or other legel relationshiyp. Bu;,
following the example of mogmt present dey legislation the draft
only admits the. velidity of the arbitral clause if it reletes to
differenceg avlslng from ¢ determlnate legal reletionship. Thxs
censvitubes a limitation upon the arbitration clause as understood
in Engligh lew, but one witich has not much practical effect; it ig
made necessary by the fact that the drart has not retsined the
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diseretionary power Whlch is now accorded to s judge in England,
to refrain frog glVlng effeot to a legelly valid arbitration agree—

ment. , ,

The draft does not meke the validity of the arbitral convention
depend upon any set form, -nd an 2rbitral sgreement will therefore
be #alid; even if it arises out of = Verbel?agreement between thes
parties, and an sward made under such sn agreement would be a valid
eward. The PppllCPtlon of these prlnclplas ia however considerably
limited by ﬁfthlE 4 of the draft. deellng with the proof of the.
2rbitral ngreement.

Article 4 of the draft requires that the proof of an arbitre-
tion agreement shsll be mede from documents., In drefting this ,
érticle, the committee adopted 2 clo use suggested by the Internstion-
81 Chamber of Gommerce, and the word "documents"; which is 2 non-
‘technicel term; hes been employed ~dvisedly. ‘The expression "proved
by writing® hn¢ been 2voided becruse in cerﬁaih countries it mlght
have seemed to be = refercnes to technicel rules of law current
there, and for thpt repson might have been 1nterpreted dlfferently
in different countries.

By using the word "documents" +the commlttee has clearly ex-
pressed its mind. It is not necessery that some document signed
by the p”rtles should be expressly prepared in order to nzke the
- arbitration mgrcemont formally valid. The proof of an arbltratlon
28reement may result, not only from such a formal document, but
also from any picee of writing, even though it be not signed,

- emanating from the prriy agninst whom the aegreement is set up and
" from which it appears that such a party hag 8xXpresgly or 1mplledly
submitted to the jurisdiction of the arbitrators,

The word “docuaent", used in Article 4, does not nceesgarily
refer %o some writing emanating from one of the parties, a document
by which the existence of an arbitration agreement may be proved,
this nay be the ninutes of the arbitrators, or the award itsslf.

This observation is, however, of less inportance in the case where




no written arvitration agrecument exists, thﬁn in the case where
suwch an agreenent does u?lSk, but where the arbitrators, with the
consent of the par¥ics, have outrun the limits of the jurisdiction
asgigned to thas by the written agreement, by exanining some
question closely connectegd fherewith which is not covered, or
which is only doubtfully covered by the torps of the agreenent.
In such a case a party who had consented to the enlarging of the
conpebence of thc arbitrators, and had taken part in the proceg-
- ding before the arbitral tribunal, ought not o bo permitbed to
benefit from the fact that thore is no writing which eugbles the
whole agreement to be proved, and to use this as a protext for
attacking the award,

In order that an arbitration agreement may be proved ag aingt
' any party thereto in respect of any particular difforence, it ig
not sufficicnt that such party should merely have appaarsd before
the arbitratorss; it is necessary that his conduct should amovns
to a renunciation of his right to rely upon the cause for nuliity.
It ig necessary that such a circunstance should cither arisc fron
the minutes of the erbitrators, or froﬁ,thciﬁ award, that is to
8ay, fromAdocuments which indircetly at any rate, ecvidence that
“the partics desire to saltle thelr difforences by erbitration.

Yerties nay of course, by & new agreenent, put an end to

sny esrlier agreenent that they have nade. It wes mot thought
necessary to gentlon this obvious truth in the draft. Article 5
refera to another cese of s less evident and 2 more practical nature,
that of the tacit renunciationof the benefit of on arbitral agree-
aent. If, disregarding such sn agreenent, a party engages in
litigation, such party, by thet fact alone, and with regeard to the
particuler litigrtion started, loses the rlght to dispube the con-
petence of the court whioh he has thereby geized, by later setting
up the arbltral fgreenent. The ndversary of such a perty nust;
if he intends to rely upon the ngreement, do so without delmy, and

astablish before the court itself ite own incompetence. 0n the
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other hand, if the po -ty upon whom the dubty falls te nominate an
arbitrator, does not do so in the required tine, the other party,

instend of applying to the court to obtain the nominstion 0f erbi-
trator, as he heg the right to do under Article 9 ,any be authoriseg,
in sppropriste circumstonces, o interpret the conduct of nis 0ppo=-
nent ~g -~ t~01t renun01qtlon of the - rrbitretion agreensnt, and he
nny, in consequence, subnit the disputeto the court., Finally, if
arbitrrntors have beon de31gn~ted and one of the parties alleges ;
that they are 1ncompetent to decide = particular questmon, the other
pariy gay note this ettitude end put the question befora the courts
. in sueh o case his ~dversery may not then €0 back on his opinion,
and contest the competence of the court, by allcging that the ar-
bitrarors would hove been competent to deal with the dispute. - In
the throe coseg above nentioned, the arbitral egroement will becopme -
void but only so far as regards the particular d18pute submitted
| to the arblbrators. Tacit renunciation of the rlght to invoke the
agreement has only s limited effect, and the agreement will remain
‘valid in respect of disputes that 1t covers which may arise in the
future.

_ drticle 5 (2) does not limit, but merely makes Paragraph 1
thereof somewhat clearer. It appeared to be useful to insert this
clause in view of certain doubts raised by 4merican case law, and in
order to mark the fgot that the existence of an arbltr&ulon 28ree—
ment, relating to & particular dispute, should not prevent the
parties to that agreement from having recaurse to the courts in
casg of need, in order %o obtain interim measures of protection,
(salsle—arret eppointment of receiver, eto. )« An arbitration agree-
ment ousts the jurisdiction of the courts to settle a dispute, but
it does not dispose of their competence %o order such measures,
which the arbitral trlbunal, even if it were already constltuted,
‘would generally be unable to direct.

4t first, the Commitiee used & wider formula in Article 6,
one which would have declared an agreement to be void, withous

further ado, in all the cases where it put the partiea in a position
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of legal inequality. But in crder to avoid aily possible misinber-
pretation, Article 6 was given its present form end it on;v dcaia
with the avoidance of an a“b;tratlon agreement in a more practical
cese, that is where the equal rights of the parties have been inter-—
fered with in the clearcgt possible way: wherc one party has been giver
Igreater rights with fegar& to the constitution of the arbitral
tridunal then hig opporent, for ekample, where one party has the
right fto nominate two arbltrators and his opponent has the right
to nominate . o o
' So drafted; Article 6 is limited to expressing the

rule which already prevails in most countries; there is no questlon
of it interfering with existing arbitral instltutlona, since the
rules 0f such ingtitutions nowadays elways confer egual rlghts on -
parties with regardé to the nomination of arbitrators.

Such being the positiom, it is 1mportant to stress that Article
6 of the draft is quite different, in its 1ntent10n, from Articie
"1925 (2) of the Germmn law. In order to find out whether sn agree—
ment is void or not, according to Artlcle 6, it is sufficient %o
examine the stipulation itsels, W1+hout going into the gqueation ag
to whether or not the party with the lesser rlght bhag entered into
- the agreement by constraint, or becsuse of Some soclal or economic
inferiority. The terms of &rticle 6 do ot in any way raise the
question of lack of consent; this question hes not at any time -
been con51dered by the creators of the draft, who have left it for
the ruling of ind1v1dua1 legnl systems.

SECTION . IIT

THE  ARBITRAL  TRIBUNAL

Ll T e S ay———

(4rticles 7-14)

Article 7. - The arbitretor or srbitrators: ney be app01nted gither
' by the arbitration sgrecment 1tsalf or after it has
been entered into.
£ the agreemcnt does not stote the number or man-
ner n? appointment of the ﬂrbltfnto s eagh pariy shall
appoint one arbitnator.
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Unless otherwise esgrecd, when there is sn even number
of arbitrators appointcd by an agrecment or under the
provigions of the preceding parsgraph, they sholl, before
entering on the reference, appoint another =rbitrator
who shall, =8 of right, be president of the arbitral
tribunnsl; when 2n odd numbcr of ~rhitratore has been

appointcd they shell appoint one of themselves to 2ot
28 president of the arbitral tribunel. In case the zr-
bitrators cannot 2gres thereon, such rppointment shall
be mnde by the court 2% the requnst of one of the par-
tieg.

Article 8, - If nced be the perty who invokes 2n arbitration agre-
ment shell stete the difference he proposes to submit
2nd shell eppoint his arbitrators Notice thereof shell
be given to the othor party, nnd if necd be, to the
person who by virtuc of the arbitration agreement ghould
appoint an prbltrétora duch noticce mey be given by

" rogistdred lotter.

Article S. - If the party who has reccived notice to Pppalnt an  ATw
bitrator, or if the person invited %o appoint, shall
not have done so within 30 clear days, the court shel}
appoint such arbitrator. If noticc is given by register-
ed letter, time shall run from the day when the letter
errived =t its destination. The arbitration agreement
mey modify the rules containegd in this article.

drticle 10. -~ If an arbitretor shpll dic or become ineapadble of ac-
ting, or shall rcsign, he shrll b repleced, in the
samc mooncr o8 thot in which he weos appointed, in accord-
ance with drticle 7 to 9 inclusive hereof; if an arbi-
trator hrs been disqualificd, or if his sppointment is
rcvokcd, £ new ~rbitretar shall be appointed by the
court.,

If, however, the qrbltrﬁtor wra 2ppointed by neme in
the ~rbitreation sgreement, snd the parties to the zrbia
tration ngrecment cannot sgree upon o substitute, then,
the ~rbitration sgrecment shnll be inoperstive. It
ghall, b wever, rcoumnin velid in so far ss it relates
to futurc diffcrences, provided that, 28 ond when such
diffcrences occur, the arbltrﬂtor shall no longer be
unable to =ct.

The provisionsof this 2rticls may be modified by 2groe-
ment between the prrtiesg.

drticle 11. ~ Unless otherwisc sgrecd, any person may be appointed
28 arbitretor. The nationality of =n arbitrator shall
not be t-kon into sccount.
4n prbitrotor shall not be discherged by the desth of
the prrty who brg pppointed him, unless the prriies to
the ~rbitration agreencnt heve so provided.
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Article 12, ~ 4n arbitrator may be disqualified from acting when
o be hes not attained his majority or when, owing to
convietion of a crime or mental incapacity, illuness,
absence or other cause whatsoever -he is unable to
Cfulfil his office satisfactorily, or carmot fulfil
it within a reasonable time. :
The arbitrator appointed by agreement of the part-
ies, or by the court, or by other arbitrators, or by
& tohird party, may further be disqualified from acting
if any circumstances exist capable of casting doubt
on his impartiality or independence. The president
of the arbitral tridunsl may also be disqualified
from acting for such reasons.

In the ashsence of gn agreement to the contrary, s
party may not challenge an arbitrator appointed by
him except for some cause that haes arisen after the
appointment or of which such party can prove he was
not aware until after the appointment,

Article 13. - 4 challenge on the ground ¢f disqualification must be
addressed by a party to the arbitral tribunsl before
the award is made, and as scon as esuch party has be-
come aware of the ground for his challenge. The part-
ies ‘may agree that eny <¢.allenge shgll be adressed
%o some other authority. ' .

4n appeal lies to the court from the decision of
the arbtitral tridbunal refusing to give effect %o g
challenges such gppeal nust be made in ten days time.

Article 14. - IFf an arbitrator, having accepted his office, shall
_ : unduly delay to fulfil it, the authority settled by
the agreement of the prarties, or in default of such
agreement, - the court way, at the request of ona of

- the parties, remove such arbitrator.

4rticles 7 to 14 of the draft concern the setting up of the
erbitral tribunal, as well as‘any changes that may come about in
its composition. Mést of the rules set out by these provisiohs are
of an optional nature, =ng it is spen to the'parties to refreain
'from adopting them either by cfeating other express provigions, or
by making referencs to the provisions of an existing set of rules
of arbitration. The draftsmen mrde this incrpable of disputs by
inserting the words "uniess otherwise rgreed", in all the ardicles
thot moy be ~ltered hy the ~greement of the . parties. There is a
contrary cgreement however when, ~s set ous in Article 40, the
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parties have incorpornted'in'their rgreement s sot of erpitration
rules the terms of which are then substituted for those of uniform
law. '

Article 7 indicotes the rules to he followed when, by thelr
agreement, parties hove not mede contrary provisistng,

Paragreph I of this article has the object of fimliy getting
rid of the reguircment of certsin legal systems that the arblﬁr@-'
tors should be nomed in the arbitration agreement itself.

_ Paragrephs 2 and 3 determine the composition of the arbitrgl
tribunal and the mmer of its constitution when the parties have
not- either directly or indirectly agreed upon other arrangements.
In this case, as & general rule, each pArty appoints an arbitrator
in accordnnce with pmragraphrz; and such arbitrators themselves
eppoint, in accordance with paragraph 3, either a new erbitrator
or one of themselves to be the president of the tribunsgl,
| Article 7 (5) in ‘general only'upplies when the parties _ave
made provisions concerning the composition rnd constltwtlon of the
| arbltral trlbunal. Even in this e= s the agrcement of the paritics
should, as a general rule, be completed by appiying the provision
of Article 3, so that there is an odd number of arbitrators and so
| that the arbitral trivunal hes e president. The draft doss not
absolutely prohibit srbitral tribunsle consisting of an even mumber
of arbitrators, but it hes tricd to meke this quite- exceptlonal and,
in order that such tribunal nay be created , the parties must not
only have agrced to nominatae =zn even number of grbltratora, Lut -
‘2180 have expressly excluded the application of Article 7 (3) which
providcs for the nomlnqtlon in such s casc of n further arbitrator
either by the arbitrators alrendy nominatad or by the couxrt.

The institution of n president of tha ﬁrbltrql tribunal hes
been borrowed from Svedish low $ his functions are set out iz
‘Article 16. fThe name "prosident of the arbitral tribunal" has been
preferred by the Commitieo to thet of third arbitrator (umpire;

Obmenn}, not only becsuse the ~rbitrator who is given +those funciiors
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- Article 16 saﬁtlagfﬁﬁﬁ ﬁuﬁﬁt;am& of the prosident of the arbi
tr,i trivunel following the Swedish lsw (pars rgraph 12 (. 2)). Tho
fermﬁl proceiura) mathers ?@f STTG é 20 %euim includs, far BXfsple,

hire of 2 plece for the peetings of the srbitrrtors. the choice
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of a secretary to draw up ithe minutes, and the carrying out of the
'necessary steps in order %o communicate the award to the parties ang
to deposit it in the place agreed upon (article 24) . When, on the
‘other hand, the question affects the merits of the dispute itself,

- for exemple, if it is necessary t0 declde whether or not s partlcular
w1tness should be heard, the questlon ig out81ae the jurisdiction

of the president and must be decided on by the whole arbitral trl-
bungl.

When the arbitral tribunal is constituted by & gingle arbltrator,
he will exercise the functions given by the drafi law to6 the Pre-

sident. If the arbitral tribunal, even though composed of several
arbltrators, has no pre81dant the arvitrators Wlll be consmdered
Jointly responsible for the duties which normally fall to the pre-
sident, Lastly these obligations may be imposed on some other
authority by esgreement of the parties or by some collection of Tuleg
of arbltratlon to which their asgreement refers: Article 16 makes 1t
Clegr thalt such prov131ons are velig.

Artiele 17, by ite first paragraph, obligea‘the arbitrators to
call the partiecs before it, aﬁd for this purpose 2 registered letter |
is declared sufficient, as it is undér Article 8., If onc party,
having been duly cenvoked, does not appesr, his dofault does not
prevent the arbitrators from conducting the =rb1tratlon and maklng
their o ward if, however, some legitimate gxeuse is alleged, the
party must he given s fresh chence of stoting his cese, When oner
of the partiss does not sppear, the. sward is not nocessarily bound
o be in fevour of the plaintiff, but the arbitrators must find out
if the plaintiff's cise is made out, ~ad the sward which they meko
must, aefr es possiblc, be that which would have Leen mede if the
defendrnt had sppeared snd mede his defcnce.

LIf the agroement of tho pertlces provided th g tho arbitretors
shell determine the difference solcly on'writtan evidence, this
'stipulation‘frcgs the arbitrators from the necessgity of cslling the
prrtics before them ~nd bearing them, but it docs not forbid them

to &o so if they judge it opportune‘
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The second parsgraph of Article 17 enlarges the powers of the
Bryvitrators by establishing an exceptlon to the jenersl prlnciple
of freedom, set ouﬁ in 4rticle 15. The Commitbee here desired to
take into account an equltable rule which has recently been 1ntroduced
into German law (4rticle 1034 (1), modified by the law of 20ih July
1933); unlike the German law, however, the draft does not snnul the
provision which forbids the parties to 9btain the assistance of an
advocate, it merely permits the arbitrators to free the - ‘parties from
the need to observe such a stipulation.

The purely permisalve and ntot 1mperat1ve meanlng which, by
érticle 17, is givean to the clauSe that the parties shall determlne
the difference on written evidence only, 15 adOpted in drticle 18
which stipulates that arbitrators may hear’ wmtnessee of experte for
the purpose of obtaining any information on the dispute. . The ingerw
tion of this provisions in the draft, with referemce to experts,
was thought opportune in view of the English and Amerlcan legal
systeﬁs. . The Committec were unanimous in thinking that the word
"experts" could equally well be applied to lawyers in the case where
the arbitrators, whether or not required to give their decision in
accordance with law on pain of the eward being void, might oon31der
it usefw]l to inform thcmselves on the legal aspect of the dispute |
submitted to them. The word "expert" on the other hand, cannot
be applied to a court, consequently the procedure known to BEnglish
law (Arbitration 4ct, 1934, section 9 (I2), ang to certain dmerican
laws, by which an arvitrator may in certain circumstances, eask the
court during the arbitration brocsedings to state its opinion on
some point of law (special case), cannot be congidered as envisaged
in Article 18.

The possibility of adopting such g procedure is not admltﬁed
end it is therefore excluded from the draft, Should such a procedurs
be adopted, in spite of the serious objections both of a practieal
and speculative cheracter raised against it by the Committee, the
wording of Article 18 should be modified. Were it not consented to
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abandon such & procedure, it scoms thet a resezwatlon might take place
on the part of the countricg where it obtains.

drticle 18 only deals with the right of +the erbitrators, autho-
rised to decide upon written ev1dence oniy, %o hear witnecsses or ex-

perts. Arbitrators Bay, & fortiori, hesr the partles themseIVes.

The conduct of the czse by the arbvitrators may render it necese
sary thet some ac% of procedure should be carried out, and it may
happen that the arbitrators have no power to accomplish it, or, in
cerfain circumstaans, that they are not inelined to accomplish it.
In this case 4rticle 19 provides that if the act in question is dee-
med -recessary by the arbltrators, it is to be accomplished by the
competent authority upon the request ol one of the parties.,

Article 19 shoulg be read with drticle 38. TFor example, the
.questlona of determ¢n1ng whether the arbltrators have the rlght to
téke evidence on ~ oath, or o compel &8 witness to appear before them,
are not dealt with in the draft; by Article 38 they are left 4o be
settled by the competent national laws: if +the competent law settles
the question in the negative, Article 19 comes into operation.
Article 19 does not state what authorlty is the competent authorlty
and the determination of thig authority, Whlch is not necesserily
& Judiciel authority, will be settied by cach legel systen accordlng
to Afticle 38. 4rticle 19 stipuletes that the competent authority
must be informed by the actlon of one of the partles, this condltlon
is justifiable when it is reajised that the messures in questlon may
often involve the perties in COn51derable expense. 4 limit ig, more-
over, put on the initistive of the partles in this sphere by the
condléion expressed in Article 19 that the act, which it is demanded
shall be accomplished, must be an sot judged‘nece&sary by the arbie
trel tribunal. |

Article 19 does not only deal with acts which the. arbitrators
bave not the authority to accompllsh but also with acts which the
arbitrators amre legally able %o ”Ccompllsh, and which, given the
circumstances, thay cennot effechlvely accompligh., This would be
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the case, for exam@le, if o witness, from‘whom.evidence is desired,
is in some countfy other than that in which the arbitration procee-
dings esre feking place; in such-a cagse evidence mayrbe taken on
comnission by-én euthority in the plece where the witnesa happens to
be, in the conditions set forth by Article 19,. provided only that
there exigts in the comntry in question some authority competent

to do‘this: the vnrioﬁs national laws mentioned in 4rticle 38 will
decide whether such en authority exists snd which it is. o

_ Artiéle 20 is = provigion borrqwed from the German leow (4rticle
1037}, of which the practical utility is obvious. It prevents dilew
tory prcccedingé on the part of one of the parties'by preventing
constent groundless appesls to the courts from_stOpéing the progresé
of the arbitration o ‘

Article 20 will‘operate in a iarge numper of oases:‘if after
the arbitral tribungl has been set up one of bhe parties alleges that
some particular point of g dispute is outside its competence, or if
& party alleges that the arbitration agreement is void under Artiele
6, or if such party shows that the dispute submitted to the arbitrator
is closely comnected with some other dispute already pending before
the courd, or if a party alleges that the arbitral trlbunal has been
1rregular1y conutltuted, or that a challenge to an arbitrator has
been wrangly refused, In all these cages the arbitrators may, accord-
ing to the circumstances, continue_the proceedings as far as the
final award, or may adjourn the preceedings; the ciroumstances for
them to take imbo consideraetion will be the seriousncss of the ob-
jection rsised by one of the parties, as well as the amount of the
expenses necessitated by the arbitral proceedings of which the very
foundatlcn is attacked. '

The decision by which the arhitrators decide in any given cir-
cumstances to continue with he arbitral proceedings or to adjourn
them, mey not be questioned by any party. If the arbitrators decide
to continue thg proceedings, the party, who 2sks for the adjiournement

thereof, may .continue tc take pert in the arbitral proceedings
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without therehy losing the rigkt to brlng forward the resson which,
in his opinion, justifies the adjournment. 4rticle 34 (2) is olear
upon this point. 7The drafs has, on the sther hand, dealt with the
case where the award of the arbltrators has been given, and the
executlon thereof demanded, before the court hes had time %o dec1de
the queatlon of the competency of any of the arbltrators or the ar-
bitral proceedings ralsed by one of the parties: the comblned gffect
of Articles 27 and 29 prevents an award glven in such clrcumstances
from being made execulory whanever the obaectlon 50 raised iz mors
- than & simply dllatory plea.

4rticle 21 is the only provision of the draft setting out a period
of time in connection with the arbltretion that it has been thought
necessary to retsin. The Commlttee has tried to keep the various
rules as simple as possible and haa exPressly allowed the partles to
a@lter them. The period during which an award must be made has been fiwgd
Bxdy BS85m 5 For CasEe o ISRk ch s arBitietion; S0t sueg, been
the case of an arbltral agreement regulating future dlsputes. If,
after the expiration of the time fixed no award has been made, the
arbitral agreoement becomes vold, S0 far as regards the particular.
dispute that has been raised, but it remains valid so far as regards
any future differencea that it WAy cover. Ihe courts may be seized
of the dispute and, if theresfter an award is made, the awsrd must
be ammulled according teo terms of 4rticle 29 {5). .

The period of two years fixed by Article el may be extended by

the parties. The proof of any such extens1on must be made accordlng
to the terms of Article 4, Tegulating the proof of modifications made
in reSQect of the arbitral agreemsnt. The court referred to in Article
36 may also, if there 1is any SpeClal Tegson for doing so, grant ex.
tended time at the request of one of %he parties end in spite of the
opposition of the other party. If extended time is o be 30 granted,
the origingl period must not have elready expired. In the absence
of an agreement ¢ the contrary, arbitrators arc nof themselves en-
titled to extend the time of the érbitratibns hnor may they ask the

court to do =o.




4 practical case where there will be & reason for extending
Athe time will arise where the arbitrators using the.power given to
them by Article 20, have decided to adjourn the proceedings and the
award,  Such a decision by the arbitrators does not involve an auto-
matic extension of the time for the arbitrabion, but it clearly

-constitules a special reason for which the court may exteng the tipe.

SECTION ¥

TEE AWARD

(drticles 22-24)

Article 22. - The award shall be made by an absolute majority of
| ~ votes affer a session at which all the arbitrators must
- be present in berscn. If an ghsolute majority caunot
e cbtained, the president's vote shall prevail. If,
however, the president is an erbitrator who has been
apptinted by one party only, the arbitration agreement -
shall, so far as that particular dispute is concerned;
become inoperative. The Seme¢ rule shell apply if the
erbitral tribungl is composed of two arbitrators who
fall %o agree. The provisions of this paragraph mey
be modified by the arbitration egreement. -
The award shgll be reduced to writing and signegd by
the arbitrators, The signature of the majority or, in
the case where no mejority is obteinmable, that of the
president of the arbitrail tribunal, shall suffice if
the award sets forth the reasons why the signatures of
the other arbitratore arg lacking.,
The award shall indicate the place where and date
when it is given,

Article 22+ - The arbitral tribunal may, if it can do so without preju-
, dice to the parties of ihe arbitration agresment, make

& partial award reserving some disputed questions for

& further award.

drticle 24. - Unless some other suthority has been entrusted with the
: task by agreement of the parties, the president of the

erbitral tribunal Shall deposit the awerd in the place
provided by the arbitration agreement, or, if no such
Place is indicated therein,. at some plece settled by
the arbitral tribungl itself; he shall inform the part-
ies of this fact, ang communicetc +to them the cpaative
provisions of the award. Any such communicationsg may
te made by Tegistered lotter.
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The principle that the eward is %o be made by an absolute
majority of votes and that it does not require the unanimous assent
of the arbitrators, has been admitied by the Committee without
hesitation, Iollow1ng ths rule of most of the legal systems now
in existence, ZThe case dealt with by the setond sentence of the
firgt paragraph is obviously the one most likely to heppen; the
.two arbitrators nominsted by the parties ha#e probably acted as
their advocates, and the third erbitrator elected by them will have
to settle their conflicting obinions, his pfeponderating vote decide
ing the award. The same position will obtain, where 4he Hwo partlea
have each.nomlnﬂted two arbitrators and a fifth erbitrator, elected
by his four colleaguea, has presided over the arbitral tribunel.

The prepondcrsting vote of the president would, on the other
hand, hove been inadmissible in the cage wlisre three 1nterested
parties have taken part in the arbitration, ond cne of the arbitra-
Sors has been elected president of the arbitral tribunal, and the
.third sentence of Artiéle 22 (1) mekes it clear that, contrary to
the present French system (4rticle 1018), the third arbitrator
envisaged in the system of the draft is not bound o adopt the
opinion of any of the erbztratora The last senvence of that para-
graph,allows tha perties to alter these provisions.

The awsrd must be given after a meeting et which gll the ar-
bitrators should be present in perSQn. The committee raised the
question as t¢ whether or not it would be sufficient to insist that
the arbitrators should be properly convoked %o the maetinrg in
question; indeed it wee felt that an arhitratbr might make it im-
possible to meke =n awnrd by not eppearing. In spide of thia, the
existing draft text was preferred; it seeme& necessary that the
parties should be sssured of the guerantes of the glfective pre-
sence of the arbitrptors, ang should not be satisfied by merely
having sent out proper noticeé to them. The guegstion of decldlng
whether an arbitrator hag or hag not beesn given due rnotice, or of

wh
deciding whether an erhwtrntor* 8 received proper notice, hos had
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e legitimete excuse for not atiending, might have reised innumerable
suits contrary to the cssentigl nature bf erbitration., In the schere
of the draft, the situation is as Tollows: if an arbitretor, whe
hes received proper nofica, does not'éﬁtend the meeting, the swarg
cannot be made; in such & cese, the remedy would be ﬁo ¢zll for the
removal of the arbitrator in accordance with Article 14 end, if ne
cessary, to sue him,for-damages in accordsnce with the ordinery
principles of the different national_éystems of law.,

Paregraph 2 of Article 22 settles the manner'in:whioh the
.&Ward'is to be mades it mekes it imperstive that the ameard should 7
bes drawn up in writing ang Signed by the arbitrators, and this pPro-
vision is ssnotioned by Articie 29 (6), which avoids swards nst go
signed end reduced to wribing. On the obher hand, the provision
which requires the dward %o mention the placekit is given and its
date, is a "lex impsrfeota®, which has no sanction.

drticle 23 of the draft, contrary to certéin existing lews,
allows the arbitraters to settle the differences by Several awards,
if this can be done without prejudice %o the pertiegs. The case dealt
with by Article 23 is that where the arbitrators knowing that their
award docs not finelly determine the difference, intond at some later
date to give a suppleméntary award. In such a case the arbitrators
continue to be compatent to meke & Supplementary eward. On the _
other hand, if the erhitrators wrongly believe that their award puts
en end %o thuir jurisdiction, it is not Article 25 which is appli-
cable, but Article 31 and, when arbitrators have found out their
misteke, they cannot give a Supplementary swerd. A4rticle 2% does
not, morcover, deal with the cssg of Section 9 (I) (b), of the Are
bitradion det 1934, where the arbitrators, called upon %o Getermine
‘& Qifference, content themselves witn settling the facts of the cose
and ask the court 4o determine the legal corseguances arising there-
out; this procedurc has been envissged only by Articie 39 of the .
draft, and then only in the casge where the parties heve axpressly
authorised the erbitrators 4o adopt 1%, -




‘ In the cese of Ariicle 23 leave nry be given and procecdings
ney be tcken to enforce the pertial award, in accordence with Argi.
cles 25 to 28 of tha dreft, and such eward may elsc be annulied
according to 4drticles 29 to 34 of the érmft. Bosides the reasong
for Nnnulllng awards, shere is a special reason, which exists for
ennulllng pertial swards, set oubt in Artiele 29 (7). 4 partial
eward may be snnulled if it cannot be nade "without prejudice to
the parties', as 4rticle 23 requlrus¢ This expresslon doeg not mean
that the awsrd must not he prejudicial to any of the parties; this
would be sbsura. It meroly means that when the srbitrebors have
exhausted their jurisdiction by a serlos of partisl anrds, the gi~
tuation of the pnrtles should be the seme o8 if s d;fference had
been gsettled by a single award.

Finally, Avticle 24 deels with the deposit of the award and
the notlflcatlon thercof to the partics.

The place where the award is to be deposited will be fixed by
the agreemenb of the parties, and, if there be no such agreement,
by the arbitral trlbunal. Various national laws may Gecide the
place where awards made on thelr territory should ke dep031ted, but .
they cannot prescribe that bHCh & deposit must be made in g particular
place or Wlthlr & cerualn tlme, or pain of nulllty' the vglidity of
the award, accordlng to the system of the draft is independsnt of
1ts being deposited at a Eiven place, _

It is not sulfficient merely for tne award to be dap051ted in
some place;it is necesgary that the partlea should be informed that
-the award has been made, so that they may obtain full knowlodge
thereof., With this object drticie 24 imposes on the presldent of
the arvitral tribunal the duty %o inform the parties at what plece
the award has been deposited. Koresover, the president of the grbi-
trel tribunal or the authority doturmlnad by the agrscment of the
parties willfurther comuunicate %o the psrtieg the operative pro-
visiong of the awerd; the draft does not impose upon hlm the further
obligation of COmmﬁnlcﬁthF the reasons for the award, if any have

been given, hut it is obv¥ious that in those Casem The full text of
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the award will e communicated %o the parties. The obligetion to
inform the parties of the operative part of the award carries no
senction, but the timc within which the award'may be attacked, at
the instances of eny pariy, in accordance with the provisions of
Article 33 of the draft, .only from the day when such party received
the communic¢ation of ths oPeraﬁive §art of the award addresged to
him., This compmunication may be made by rogistered letter; it ig
not necessary that it should be carried out according to the forma-

litieg for the giving of notice of Judicial orders and decisions,

SBOTICN VI

LEHE ENFORCEMENT OF THE AWARD
’ (4rticles 25-28)

driicle 2B.. 4n award may only be enforced when it has been declar-
~ ed sxecutory by a judicial autherity. . Any judicial
“uthority from whom leave %o issue axecution is c¢laime
ed, shall, before making its decision, give the part-
ies the opportunity of being hegrd.

Article 26. - 4 judiciml authority shall, of its own accord, refuse
' leave to isgue execution, if the award ig contrary to
~public policy or if the arbitrators heve decided some
question that was not capable of being submitted to
arbitration according to the law of the place where
leave to issue cxecubtion hag been claimegd.

4 judicial authority shell siso refuse leave to ig=-
suc execution if, in a country where the present law
is in force, leave hag alrcady been given to issue
¢cxecution to the award, or if the authority concerncd

~in one of such countrics hng adjourned its decigion
in sccordance with Artict s 27 hereof. ‘

Article 27. - 4 judicisal authority may 2djourn the granting of leave
to lssuc cxecubion if g party cited to nmppear shows
thet be has a "prims facicw cezse for setting aside. -
the awgrd . ‘ :

1f, when e reason for setting asidc an award has
been invokegd, a judicisl a2uthority nevetthcless gives




lcavg to issue execution, it may Tequire the party
claiming execution to give security, bending procee-
dings for setting aside the award. I

Article 28. ~ When leave has teen given to issue execution of an
awaxrd by a judicial authority of one of the countries
in which the present law is in force, thé award may
be the subject of procsedings for enforcement in any
one of such cowntrieg, :

Enforcement shsll nevertheless be refused if the
eward is conirary to public poiicy in the country
where execution is claimed or if it has been made in
respect of some matter which the law of such country
does not permit to be submitted to arbitration.

drticles 25 %o 28 which deal with the execution of the award,
cénstitute without any doubt the greatess innovation ang the boldest
part of the draft. o

Article 25 sets forth the pfinciple that the award of thé ar-
bitrgtors is not‘"ipsd jure® g document entitling a person to exe-
cution. The gward only beOOmes=executory after“ha?ing been declared
éﬁch; not bj the afbitratora themselves, as is a present the case
in Austria.and in many othef ocuntries; but afier having been dé;
clared such by a public guﬁhoriﬁy{ The draft mekes it clear that
such gsuthority is g judicial euthority and this reqﬁirement, which
is in accordance with the solutions already_adoPtéd in the majority
of countries, may well be Justifiad when it is reglized what cogtrol
the aunthority will have to exercise, and the‘manne: in which it wilz
- be exercised, over the award.

‘Leave to issue execution (axequatur), is a Judicial and not g
purely administrative formality, By the terms of the drafh it is
~ this characteristic of i%%%gplains the second sentence of'Article
25 which nakes it HecCessary that the parties be givan a chance %o
be heard before a decision on the question of leave to issue
execution is taken. The draft leaves the manner in which the part-
ies are to be heard to be determineg by each iegal gystem. The
drgft does not make it necessary for the parties to have the right

to appear in person.




aeeard.,

Article 26 sebta out the Ca¥as in which leave to issue execution

.must be refused. The firat paragraph of this srticie reguireg no

explanation. The second paregraph of the article should be reag
with reference to Article 28 of the draft: the international &tfeot
which this article accords to leave to issuc os xecution given in any

country where the draft has become law, makes it wnnecessary to ask

for new ie§Ve o issuwe execution in any other of such countrles,
1ndee@, suéh procegdings could only result in fresh expense being
incurred by the losing party, and Article 26 (2) prevents +this, On
the other hand, if leave %o issue execution has been refuscd in one
country in respeet of en eward, application for it may still be nede
in some other ceuntry, since it may well be that the refusal of leave
to imsus execution iz to be explalned by the exigstence of somoc rule
pocullar to the first country, or by some considcration of public
policy effective only in that country,

Article 26 of the draft sets out the ressons for which leave
to issue execution of an award must be refused,by the court of its ‘cwn
drticle 27 (1) sets oub, in guneral words, the other cassy in which
leave to issue exccutien.on an award may be withheld., If a party,
ageinet whom leave to issue execution is demandbd, proveg that he
has some reason for amnulling the awgld, the authority dealing with
the request to issue exccution ig bound to adjourn the grantlng of
such Icave, prOV1dad the objection raised to the awerd presents o
sufficiently serious "prime Ffacigh Caga, and if, of course, the
person raising the case for snnulling the award, is neting within
the legal period of time in which be is allowed to reise such & gueg.
vion, Procesdings to issue execution so edjourned, mey be tezken up
2g2ln be scen as it is no longer possible to have the award declared
void, either bacouse no ¢laim hes been mede within the legele time
therefor, or because a claim hrs been rejectcd definitely as un-
founded by the competent court., ,

fhe applicetion of Article 27 (1), would be faciliteted if the

auvthority reguired to pronouice upon 2 requeat for lesve to isgue
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eXecution were in every country the same as thet called upon %o _
'proﬁcunce upbn the avqidénce'of the award. This Comordination coulg
be obtained if, in the firgt place, or by way of appeal, the Jjudge
dealing with leave to issue oxecution, end the court degling with

& ¢laim Yo amnul the eward, were the same authority. The Committee
gonelders thet it is most desiteble thet procesdings for annulling
an gward should Be\cbnnecte& wihth the proceedings for leave to issue
execution in Ohe or other of these ways. The questien, however,
concerns the judicigy organjsation and -the legal procedure of esch
country oo intimgﬁely to be oaﬁable of being seitleq umiformly by
the draft. The draft, theruvfore, merely attempts to facilitéte'this
solution by leaving . the separate law of each country to determing
the aﬁpeala which will lie against any claim to obtain leave to issue
execution, and by providing that the avoidance of the award should
be demanded in the placefwhere leave to issue execution of the

awerd has been claimed (article 37). : f

Whenever & party has mads out g Prima facie case, in his claip
to heve the award annulled, +he authority dealing with the request
for leave %o issue exacution must necessarily adjourn the granting -
- of such leave., On the other band, if the reason invoked for annml -
ling the éwaré does wot appear to be prima facie of g serious nature,
leave to issue sxeoution must he granted. A4rticle 27 (2) however |
permitg, in g Pr'opeXr case, leave to issue execution fo0 be givén,
subject %o security, in a cage where the court would admit the
request to annul the award to have been out.

Article 28 (1) is & dccisive part of the draft. T recognises
thet leave to issue execution has a universgl effect when given in
one of the countries where the ﬁniform_law bas been adopted;y leave
to issue execution given in one of guch countries will be suificient
in every other country where the uniform law is in force, The
system thus adopted is not the samc as that of the Geneva Convention:
but it had been thought of at the date of that convention and the

efforts made to adopt it only faileg because of the marked differences




that existed belween different laws regulating arbitration. Thege
d1¢fertnueu LZaving been considerably reduced, if not eliminated, by
the dr@&u, the Jommittee believe that the moment has come to realise
the great step forward that had to be renounced in 1927.

4n award, in re spect of which leave to issue execubion hag been
given in one of the countriss whore the uniform law is in force,
constitutes, according to the proposaleg in the draft, leeve to issue
execution in every country that has adopte& the uniform lew. Conse-"
quently no new leave %o issue e&ecutlon is necessary, or even poseible
(compare Article 26) ium eny one of these countrieg. The party agalnat'
whom the award is invoked; may no longer ask for executxon to be L
'susPendad, Article 27 deels only with proceedlngs for leave to 1msue'
executlon end not with the carrying out of execution as & result of
‘leave to issue execution. According to Article 28 (2) the party
egainst whom the award hrs been mede may only ralse thé following
~objections: on thu one hend he may say that the award is contrary
to public policy, and on the other heand he mey say that ths award
hes heen.glven ln,r65pect of some matter which, in thg country Where
the award is belng invoked, does net admit of arbltrrulon. Even these
objections themselvas do not admit of new prooeedlngs for leave t¢
issus execution, thay merely coustitute incidents in the sctual pfo,
cedure for issuing axecution by virtus of leave t; issue execution
that hag been given abrosd. I't will be for each seperste lew, ac-
cording to Article 38, to sey by whaot authority =and 1n whpt way

guch cases are to be deslt with.
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SETTING ASIDE THE AWARD

- (Articles 29-34)

Ar§;§}§'2§. -~ The award shall be set z2ide in any of the following

Article 31. -

cases: : )
1) If there is no valid arbitiration agreement;

2) If the award has been made by an irregularly congti.
tubted arbitral tribunal, or a challenge to an arbitro-
tor has been wrongly disellowed by the erbitrel tri. ‘
bunel; - o

3) If the arbitral tribumal bog exceeded its juris.
diction or its powers; in such g cese, however, the
setting aside may be merely pertisl;

4) If the partieg have not bean given the opportunity
of putting forward their ceges; or if the proceedings
have not been conducted impartislly, or if, in the
aTbitral proceedings, some grave fault has been cop~
mitted that has influenced the digposal of the dif-
ference; -

5) If the award has been made after the expiration of
the period lsid dow, by 4rticle 21 hereof;

6) If the gward hes not been signed in accordance with
the terms of Article 22 (2);

7) If one of the parties has been prejudiced by reason
of the award being only a partial one;

8) If no reamsons heve been given for the award when
the parties to +ths arbitration agreement have agreed -
thet the awerd should contain such repsons.

The award shall zlso be set agide if the arbitrators
have not observed the rules of law when the parties
have expressly agreed that the arbitrators should ob-
Serve the rules of law, on pain of the award being
g2t as ide *

Arbitrators are free frop the obligation of apply-
ing the rules of law and may decide gx aequo et bono
1f the parties have €xpressly given thepy the -
powers n amilableg compositeurs =

in awarg nay also be set aside if the arbitral tribungi
bas failed to give a decision on one of the questions
submitted to i%. If the court Upholds the award, in
Such & case, it shall be competent to determine the
questions left unsettlegd by the arbitral tribunal if
the question is ripe for such determinstion and one

of the parties makes an application for this purpose.
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The court mey also, at the request of one of the
parties to the erbitration agreement, remit the award
to the brvitral tribunal; in crder that it may, in a
period Lixed by the court, make & Bupplementary award.

4 purely clerieal error in an award nay be ¢orreCe.
ted by the court. - ‘

Article 52. - The award shall be set aside if it hzs been obtained
by the fraud of one of. the parties to the gubmission,
or if it is based on evidence which hes been proved
felse, or if it has been made in ignorance of some do~
cument that is of decisive importance and whioh the o
person claiming to set aside the award was unable to
produce Before the award was given. :

Article 33. -An applioation o set aside an award must be made within
S & period of sixty clear days from the date that the
party making the application shall have received notice
from the arbitral tribunal of the operative provisions
0f the award. If the notice is given by registered .
letter, time shall run Ffrom the day when the letter has
srrived at its destination. o
In the case dealt with by 4rticle 52, an epplication
%o set agidé an awerd must be mede within a period of
60 clear deys from the date of the discovery of the
fraud or false evidence or new documents; it may also
not be cléimed later that three years from the dats of
- the award.

A4s~The award cannot be set cside et the request of a party

if, by lis conduet, he must be deemed to. have waived

his right %o pleed any cause upon which he relies to

80t aside the zwerd. ' ’ L

- If at the time sueh cause erose, he expressly rescrved

his rights, a perty may rely on such cauwse, even if he

has teken part in the subsequent arbitral procesdings.,
The eppointment of an arbitrator by a party shall

not take ewey his right to ellege the incompetence of

the arbitral tribunal. '

The heading "setting &side the award" comprises Article 29 ,
to 34 of the draft. JAccording to the system envisnged in the draft,
the decision annulling an award given in » country where the unifornm
law 18 in forge, will have effect in every country wherer the uniform
lew ie in force, the universel effect of judicial decisiclm-annulliﬁg
awa#ds, constitutes 2 logical pendernt 4o the universaLAeffGOt given
by Article 28 to judicial dEGisions'declaring awerds exegutdlye

.....




The casce in which an sward m- Y bo nmoullcd =re sot out in

~

Articles 29 o 32 of thy drnti, This decision may not be the sube

2

ject of eny appeal whatever outside the seses sot ocub by the dr~fi
itself.

The cases set out in Articls 2% require little explanstion,
gince they constitube the sanciion in “eSpect of the various provi-
sionas of the dreft which we heve mlready commented upon,

With‘regard to parsgraph 1, it is sufficient nerely to note
thet an award may not be amnullicd merely becamse, in the country of
the judge dealing with the reqﬁeat for leave to issue execution,
the differences could not have ﬁeen submitted to erbitrators, or

becsuse the awerd is condrary to Putiic poliey. The aanulment of

T

‘the award is possible only if the arbitral agreement is nct valid
according te the partloulﬂr Low governing i, +this law ig determined
by the principles of privete intornationsl lew, ond it mey be foreign
12w, so far as regerds the Judge dealing with thc reguest for leave i
to issue excoution. The fact that the sward is contrary %z public
pcllcy in 2 given country, pernits execution to be refuseds it‘ddés
not, however, authorise » Judge cof thet country o proncunce thé
eward void, provided theh in cther regpects it would bo founded upon
an arbltrel agreement which is valid eccording to the law which
governg it., It wag necebsary for the drafismen of this low to now
cept this solution which, incidentrily, hﬂs 0 praseical incorvee
nience, in order o be ~ble to recognise in cvery case hhe universapl
gffect of o decisicn setting an award nside. _
Paragrapk 2 ig simed in particular at the casc whers the nre
bitral tribunel has wrongly refused to écoept a chrllenge Ho an -
-arbitrater (Article,ljj; it presupposes that the arbitreiore have
refuzed to acéepﬁ n chrllenge and Shat they hove lunmedistely given
& decision on the metter in dispube snd have mede thcir award and
that the party who has msde the challenge., being stjll within the

pericd for making an appeal against the challenge thereonf, but <nstaad

of doing this, such » party wiil divectly atbuck the award p_:adlng

for this purpose nis ground for the chalilenge in accordance with
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Article 29 (2). Upon this point, tho systen envissged in the drafs
conforms to many diffcrent 1@331 systome, which leave to thh courte
tho finel duty of deeiding the velidity or otherwise of the basis
of a challenge brought by a party ageinst an arbvitretor,

Parmgroph 3 mokes it possible to heve a partiasl sctting aside
cf the award, in the circugstanccs $herein set . cut; thia provisiocn,
which is ngw ¢ meny lagal sy&tema. hag baen 1nsp1red by its prectia

col veluwe; it is r“unded off by the provision off Article 31.

The award mey elsc be set aside if, according to Paragreph
4, the arbztretors heave besn seriously at fault in their conduet of
the arbitration proceedinga and if such fsult has infiluenced the
final) eward. Sueh would be the case in partlcular 1%, contrary to
: Artzcle 17, the arbitrators beve not hearad the parties, ‘or Have
lﬂoked in impertis llty in the way they havg ccndueted the procogm
dings. Persgraph 4 of Article 29 is concerncd solaly~w1th the
principles of the sdnministration of the justices Thg Gommlttee
heg deliberately ~voided using in this artiole eny too genersl '
fornuwla, o a3 to make it olear that in no ¢sase usy there be any |
fundsnental revision by thc courts of the awerd. |

At parsgrsph S cf Artlele 29, it is clear thet if any tine hes
been fixed by the pertles, guch $ine excluhes eny other time fixed,
a8 £ gengral rule, by the uniform low,

Poregraph 8 depls with the cagsa where the award-doea nct ine
clude the reegons for which it hos beon given. 'The absence of
reasons 18 not, in principle, A cawsc for the setting aside of an
award; it only becones éuch if the partics hove sgrecd that the
Prbitrnl tribunal should give Teasons for their eward. This provi-
gion therefore Téspects both the practice in anglo-Saxon countries,
which is tc give such reasons. 4rbitrators willy in fact, continug
in such last mentioncg countries t0 give rensons for their awards,
even though feilure to give Yeosong is no 1onger scnctioned by the
nullity of the awarg, ¢xcept where provision hes been made to the
eentrary.
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If the partics wish 4o guard ngainst Possible mistokes of law
by their arbitreters, cnd if they wish to be sure that the generny
principlcs of l1-w Wili be respected in the settling of their diffo-
rencg, they must stiﬁulate,for'this expressly; drticle 30.bccoma&
applicable in such e cosc, end allows the award to be set aside. ‘The
'parties rust similerly meke such » apeciel agreement if they desire
té rescerve the right to ottack an award ns being founded-upon évidence
that the srbitrators heg no right to receive, or which they have
irregularly reccivaed, 7
' 4 second provision is laid down in 4rticle 30 (2), nanely,
that by which prriics noy give their arbitrators the powers of
| " aninbles compositeﬁra"; in such a cosg, the arbitxatorg |
oAy ignore the rules of lew and they heve the power Bf settling the
disputes by referfing herely to the principles of natural équity.

' Pinally, according to the plan of the draft, three different
PoBitiong may arisc with regard o the obligaticns andtéowers of
arbitretors in connsetion with the settling of o dispute,

The first position is thot where there is "amiabie couposi-
tion" (Article 30 (2) ); arbitrators will then decide according to
the vrineiples of netural cquity. They will sottls the dispute mew
cording to the their own ideas, they maj deliberstely refuse to

' apply & rule of law, they nay refuse, for éxamyle; to take into
account any rule of the Stetute of Limitation. Nb-appeal will be
posSible ggrinat their decision;: the pariy against whdm the decigion
€oes) ocannot raise the point thet the ATbitraters  have not applied
the law, nor cenm he say thet they heve decided egainet naturel equity,
equity being in thié connection, especially a meatter of individuel
taste. In order thet this sltuntion wey erise, it is essential that
the ﬁarties should hrve desired i¥, 2nd should heove Expresaly siipue
lated for its of. clrusa 3 annezéd to this drafs,

The second position is whers the arbitration tekes plece under
sgtrict 1aw; thercby ~liewing ax sppeal under Articie_50 (1)+ The .
position is oxactly oppusite té the préceding one. Arbitrators mmst
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conduget tha proccedings and decide according to - given law. If
they contraven's the piovisicns of such law, if they admit evidence
which the judge of the country the lew of which is applicable would
not heve sdmitbed, or if they wrongly interpret the rules.of suck
lgw, their awsrd may be set aside. The word "appesl" is nbt wsed
in the draft, but the position in feot ig, that en appeal is rossible
againet such awaf&s. This is the position which af present ariscs
under French law, for example. In order that such g position may
erise, it is necessary however that the partieg must have desired
it and that they shouwld have made their wishes clear and wequivoc-
al by an express provision: of, clauss 2 annexed to the draft. If
the partieé-have merely said that their arbitrators shell apply
Such and such a system of law and they have not laid it down thet
they shpll apply it on pain of the award being rendered void, it
will be taken that thej have desired to authorise such an appeal
and thet will bring them within the rules of the third position.

The thirg pbsitiéﬁ is that where the arbitration is under striet
law, bdbub doez not all&w‘of an appeal, This position will be the

general rule but will apply whene¥er the parties have not expressiy.-
said that they desire the first or the second of the positions we .
have just sxplained. The genebal plan underlying the draft, that
Which_apﬁliea where thers is no ebﬁtrary stipulation,'is that the
arbitrators are bound to observe the law and that they are at fault
if théy rofuse to epply a given rule of law. This obligation on
the part of the erbitrators, however, is as gz general rule, without
'any-underlying sanotion: no appeal is poseible against the awa%d
even if the eward is not well foundsd in law, and even if it ap.
peaTs on the face of it that the arbitrators have made a mistaka

of lew, the eward given by them will be valid and will not be’
capable of being attacked. This is the system ot present in force
under German and under Swedish lew in particular. The diffefenca
between this and arbitration according 4o strict law which toaayd
constitutes the rule under French lew is clear: there is no appeal
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against the awsrd. The differéhce between this end "amiasbles COMPO~-—
gition" is a3 firgt sight lese clear, but it is realy it conei&ts
in the fact the arbitrastor cannot deliberately, urder the pfetence
of doing natural equity, put aside & given rule of law. fThe or.
bitrator is bound o give his decision according to law end this
ohligation of-which he is femiliar, nqturally influences the ides
he has of his function and the way in which he is to accomplish 1t.
Though the plen of the draft mey constitute an importgnt
theoretlcal imovation so far as certain legal gysiem® are concern.
ed, it seems %o correspond in Ffact with the desires of commerciszl
men. In 1nternutlona1 arbitration, to whieh the uniform low wily
in the first plﬂce be applled, it is wellkown that = clause provi-
ding for "amiable composition” in couhtries where such a procedure
is known, is & usual clz use, but this tleuse doeg nob well eXpress
what the parties mean when they pr0V1de for it. PRy providing for
such a clause, the partics do not dcsire that their dispute ghould
be settled according to natursl equlty which m2y be 2 vegue ang
fleeting notion; they desire, on the one hand, to exclude the .
posaibility of nn appeel and, on the other hahd, that the erbifrators
shall be sble to setble the difference rapidly rnd without publi.
city, without being obstructed by the complicented rng detalled
- forms which they would he subject vader strict law. The general
plon of the dreft which relicves erbitrators from the need to ob.
gerve such fo;ma and whmch.axcludes the possibility on any appeal,
while ot the seme time madntaining the obligation of arbitrators
to decide according to law (lex imperfectn) Seems 1o cor“esPOLd t0
the needs of internctionsl proctice.

Phe System zdopted by the drafi is,\on the other hend, in
hermony with the Anglo—Saxon.type of legisletion, in the sense that
it frees arbitrators from the duty of giving reasons for the award,
except where there is » conhrﬁry agreement by the parties. But
this type of legisletion is departed from by the Ffaot that the
draft does not adm;t the prineiple of ailowing any appeal basgsed
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on e mistﬁke of lew made by the arbitrators, oven though such
nistake appears from the rending of the sward. 4 mistake of law
committed by the arbitratora only permlts the award to be set aside
lf the pertics have exXpressly stipulnted this in their agreement.

4rticle 31 deals separately with the special case of the Sete
ting aside of the award: that where the arbitrators hove wrongly
believed they heve exhausted their 3urisdiotion, but when, in fact,
they have not decided one of the points which hes bagn submitted
to them. The crse settled by Article 31 is not the same as thet
of Article 23, where the parties know, when making their swerd, that
it is & partial award -ana they reserve their jurisdiction; drticie
29 (7) end not Article 31, is provided for this case under the
heading "setting aside of the awerd®, Article 31 denls with the
ease where the arbitrators believed thet their award settled the
difference. Thig boing so, the arbitretors heve finished with
the ceze ~nd canmot, on principle, meks A new award. In most of
the present day systems of legislation, the award which they have
mads in such a cese is capable of belng set aside; Article 31 of
the draft hes not "dmltted such a rigid solutlon and bearing in
mln& the requirements of practlce, and following, in particular,
the provigions of the Boglish and Itallan laws, it pfovides for a
Series of pOSSlbllltle&¢

The award will be set aside When that part of the difference,
in respect of which an award hag been made by the arbltrators, angd
the point upon which the arbitrators have failed %o come to 8
decision, Bre either insepsrabie or are clearly connected. But
Betting mside the award is an oplional matter and the court nay,
in proper circumstances, maintain the award. In this caze, the
Jurisdiction of the arbitrs ators does not automatically revive, to
permit them to make a Supplenentary award; but if one of the part~
ies S0 desires it, the tribunal ey revive jurisdiction of the
arbitrators for a time which it shalluflx. If the court decideg
to ughold & pﬂr‘tlml ewerd given by the arb:.tr‘ators, it is not
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obliged to revive their jurisdiction in order io mrke a suﬁplemeniﬁ
ary saward; indeed in cértain cases it mey be impossible to do %his
(for example the case where &n orbitrator has died). If the
jurisdiction of the arbitrators hog not been revived, that part

- of the dispute which has not been secttled by them will normelly

be settled by that court which, f*iling'an’EXpress agreemeﬁt by

the pﬂrties; would heve had %o denl with the whole dispute; but

to this solution, the second sentence of Article 31 (1) makes one
exception: "if the questien is ripe for such duterminatlon, that

is to say if it is copeble of being immedistely seittled without =
- further proceedings =nd, if one of the partics makes an application
for this purposég the court, in which it has been claimed to set
aslde the award and which hos rojected such clain, itsalf becomeg
compeven’t to decide that pary'of the dispute which the arbitrators
heve friled to gettle. - This provision of Article ii, which is
borrowsd in substance of Article 3% of the Itolian code of procee
durs, will help to avoid the coste end the delays incident to the
maltiplication of procedure. 7 ;

The last paragreaph of Adrticle 31, does not raise eny diffi-
culties, The czse set out therein is that where n $1ip of the pen,
or & mistake in calculgtion is accindentally made when the award
is being drawn up. The court zlone, =nd not *he arbltrators, will
in such a case b gqualified %o correct such a formal misteke., Tt
scemed useful %o inscrt this provision in order to disslpate any
hesitetion or doudbt which mey cxist in differcnt legal systens.

With Article 32 the draft returns to the cese where the sgta
ting aside of the award is conpulsory, when the facts upon which the

setting eside is based are proved. This case hes been aet out
geparately, since tho cxrcumstenoes, in which » party mﬂy rely upon
it according to drticle 3%, orc gifferent from those in which other
reasons for settlng aslde the award mey bs relied on. The fraud
of » person who represents a party must, of course, be rega rded
a8 on the seme footing as the freud of the party himself, ond the
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£raud of & party would alse include the case where a party has cor.
rupted one of the arbitrators, By "evidence whick has been proved
to be false", is meant evidence which has been declared false by

Judzcial decision. The word "document" is to be applied merely
'to 8 written document, and doea_nct include other evidence whioh
nay have been taken down by ths erbitratorg. The word "plantifsw
obviouvsly refers to the peraén who asks for ghe setting ssids of
the gward end not to the person who ssked for the constitutian of
the grditral tribunal.

Article 33 lays down the conditions in which an setion for
 setting sside the gward may be brougbt, The Committes fixed the
times within which action under these different provisions must
be tsken, sccording to wﬁat seemed'raaaanahla, but of course any
~ observation, upon the somewhat-érbitrary periods of time chosen
that may be called forth from practical circles, will obtain specisl
| attention.

 Article 34 closes the chapher dealing with the setting aside

of the gward. The Tirst paragraph of this Article will out down
mary objections that e party, having lost his case, might then be
tempted to raiée Bgaingt the awerd; in particular the jurisdiction
of the arbiirators may be contested if the partiéa have resérved
any question for discussion before the arbitral trlhunal, without
fcrmulatlng eny reservation. The waiver mentioned in Peragraph I
means & valid waiver of the right %o rely upon some objiection;
drticle 34 would not therefore be apglicable, if the objectien in
respect of which & paerty waived his righm, were one of public polioy.-

The second paragraph of Article %4 allows the parties to reserve
their rights and %o prevent parsgraph 1 of the Article from operat-
ing agalnst them. In particular, parties nay continue the arbitra-
Tlon without apprehension in the cases dealt w1th in Artifle 20.

Paragraph 3 of this Article merely clarifies paragraph 1 and

~ is considered useful in view of the Amerlcan case law.
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SECTION  VIIX

_GO§T, EZPENSES AND PEES
 (Article 35) |

&xlele 23, - Unless otherwiss agreed, the costs and expenses of the

| erbitration and the fees of the arbitrators and bhe
inoidence thersof, shall be settled in ths swerd. The
srbitral tribunsl mey, however, remit the settling of
the feos of the arbitrators to the ocourt.

~ The parties shall be jointly and severally liable

for the payment of the fees and oxpenses of the arbie
travore. The decision relating o the amownt of sush
costa, expenses and fees may be asttacked by any party,
independently of the rest of the award, in the time’
£ixed by the first paragraph of Article 33,

drticle 35 of the draft, relsting to the costs of arbitration
and the fees of the arbitretors, is a purely qﬁ#ional provieion,
The parties may supplant it, aither byrspecial cleause, dr‘by gubmit-
$ing to some privete set of rules, which include cleuses of this -
"nature. : ‘ . .
If the agreement of the parties has neither directly or in.
directly nade any other stipulation, it is for the arbitrators to -
settle the costs and cxpenses of the arbitration end their own fees.
The word "cost and axpeﬁses of the arbitration" have a very wide
mﬁaning; thay include the costs necessitéted by the holding of meg-
tings of the arbitrators, the expenses of arbitrators, and thoses
of witnesses snd other procedursl expenses, aiso the costy that are
to be p8id dby the partiem, %o those who represent them 5r their agd.-
vocates; the arbitral tribunal has full discretion to determine the
' incidence of these costs and expenses, and to‘say_which of the
pariies, or to what extent each party must pay them. If the arbi-
trators fail to determine these pointa} the position will be regu-
leted by Article 31. In any case, this article cemzes to be'appli—
cable in the special case provided for by the second sentence of
Article 35 (1), and in this caze the court mentioned in Article 36
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must sadtle the question that im renitted to it for decimion; it
ngy neither set sside the award of the ardbitrators, no® sek those

persons to decide the queation which has been remittcd to i% for
it decision and which the arbiityaters themselves hgve not wishead
$o settle. | o | : |

The second parsgraph of Artiele 35 embodiea e provision at
presen} generally adopted in various legal systems. The second ',
senfgnde of that paregraph allows an awprd as o fees and expenses
of $he arbitrators to be separstely attaekad. it ia justified by
the fact that the arbitrators sre, in Bhis natdgy, judges of their
own oause. On thg other hgnd the decieian of the srditrators relate
ing %o ths other expensey of the arbitration will follow the rest
- of the gward. The same position obtaing with vYegard to s decision
by whiek the arbitratc. settle that their feea coste or expenses
shall be paid by one party or the other,

The draft has net settled the guestion of whethar the arbitrg=
tors have or have not the ri ght to retgin their award untii payment
of their feos and 8xpenses. The sebtling of the gquestion has bean
intentionally left by the Committies to the decisien of the various
national laws. The same position obtains with vegard to whether
or rot the arbltrators have e rlght to an 1ndemn1ty when their awara
is set agids by the court, Nox does the draft settle the question
28 $o how the arbitrstore are to obtain thelr fees snd expenses when
#ouc of Whe partics asks fer P20 sxesvtion of iBs euprd, ar wien
legVe to issue execution has been refuged in respact of the award,
Similarly with regard to the guesiion of the 1liability that
.grbitrators may incur in respect of their work; it seemed o tho
Committes thet the solution of these different qu&stlcnswould not
Bave been proper in a law wholly dealing with arbitration.
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THE CONMPETENT (OURT

[ . T S T A WA A b Mt Sttt B i ke By Sl

(Articles 36-37)

- Article 36. - 4ny court sgreed on by the parties tc the srbitration

A;ticle 27- b

agreement shall be competent 0 deal with the gppoint~
ment, the challenging or the removal of an arbitrator
or pregsident of anr arbitral tribunal,  the extension of
the period of the arvitration, or the fees and expenses
of theé arbitrators, In default of such an agreement,
the competent court shall be that of the Place of the
arbitration. If the place of the arbitration ghall
not have been agreed on, the competent court shall
be that of the place where the person, against whom
a claim is made, has his habitual residence, -

In these matiters no apreal will lie from the deci=

‘8ions of the court,

An application for leave to issue execution on an award

must. be made in the place agreed on by the parties.

In default of such an agreement, it shall be made in

the place where the person sgainst whom s claim is made

has his habitugl resldence; or, if such person has no

habitual residence, it.may be claimed in any other

place where the defendant pessesses property capable

of being the subject of execution, ‘
An application to set sside an award must be made

‘in the place where leave t0- issue execution hss been

claimed. If leave to issue execution has not been .
claimed, the court competent to deal with the setting
aside of the awsrd ghall be that agreed »n by the
parties, or, if no such place has been agreed Oty
the court of ths place where the party, sgainst whonm
the claim is made, has his habitual residence.
National laws shall govern the question of recourse
against decisions made in the nstionsl territory with
regard to leave to issue execution or the setting
agide of awardg, ‘

The draft uniform law provides in various of itg articles for

the interwention of the court and of s judicial suthority without

further details. It was necessary, in the draft, following varicus

different laws, the provide special provisions to fix, in all thess




cases, the competent court or authority, Articles %6 and 37 have
this object.

Article 36 stetes the conmpetent court referred to in Adrticles
7, 9, 10, 13, 14, 21 and 3%, It is provided in paragraph 2 of that
articls, that no appeal may de brought ageinst the decision of the
court in ithese matters.

4rticle 37 (1) determines the place of the judiciel euthority
competent to deal w1th the queation 0f legve ta isgue axeocution;
(Articles 25 to 28). Paragraph 2 of Article 37 determines the comem
petent court to pronounce upon the setting aside of an sward (Arti
‘¢les 29-34). The rule of this last peregraph hes glready basn ex.
plained, it is Justified by the desire to tring toséthar before the
geme authority both the request for leave to isgue execuxian and thet
for setting eside the award; it will be for the separste national
legislations to perfect here the cokesion thet the uniform lew has
not been able fully to reslise. Paragruph 3 of the Article requires
no explanation, |

Articles 36 and 37 state whioh is the court or the authorlty,
which is competsnt in a1l cases where there may be some doubt in
the matter. By the words "the person ageinst whom the claim ia
made", used in these articles, is meent the defendant in the parti-~
cular nroceedlnga with which the court 1s dealing; these words do
not refer to the party ageinst whom it has been sought to apply
the arbitration agreement. ,

There remains certain erticles in which either the court or
the authority referred to therein are not settled by Afticle 36 or
37. 1In Article 19 the competent authority is, "ratione loci", that
which according to the circumnstances is the bast suited to carry
out the particular act mentioned. It is the same, nacessarily some—
what vaguely defined authority, that is referred %o in Articie 5,
where paragraph 2 of thah Article Speaks of 1nter1m measures of

protection.




SECDION X |
SUEPLEMENTARY . PROVISIONS

-uu——..“—————-nmu—_

(Articles 36.40)

- Adrtigle %8. - When the forn of .any procedurs hag not been settleg
' by this lew, it shall be carried out according tg
the law of the place where it ig performed.

- 4zticle 39. ~ The provisions of this law shall be eépnlied ag fgr

: - as possible when, by virtue of the erbitraiion GETeCw
ment, the duty of the arbitrator is only to settle
guestions of fact, without deciding the legal consoe
quences thereof.

Artigle 40, - The words "arbitration agreement® or *agreément'of
the partieg® shall, in the present law, includg any
set of arbitration rules which may have been incor-
rorgted by reference in suck agreement, '

The word "ecourt® includes eny judicisl authority
competent to act wunder the law of a country,
~ The draft is completed by these thres Supplementary erticles.
ﬁrficle 38 lezaves it to the varidus separate leéal systems to de;.
termine the form of acts of procsdure whenever fhe draft has refer;
red to ﬁhem,without making‘it clear how they are to be carried out.

Por example, a% drticls 18 the draft speaks of hearing witnassas

without specifying if these witnesses should $ake an oath, or by

whom the oath should be administered: the varioung lawg of the
countries where thegarbitration procsedings talke place will bé

able to settls these points in so far 28 they do not constitute

"procedur: in the arbitration® remitted hy‘Article 15 to thé_detera

mination of the arbitrators. Likéwise; as the-forﬁ in whieh thg -

épplication to obtain leave for the execution of thg award and the
iist of documents to be attached thercto are not specified in the
draft, such quesiions shell be settled by the particular laws.

- drticle 35 lpg quite a different object from Article 38, Ifs
object is o exteng the provisions of the wniform law, so far sz -

they nmay be applicable, to a cage which certain present day legal




systems distingnish fronm arbitration properly =o called, that whera
the erbitrator is nok authorised to give judgment against anyonme,
where his funchion is meraly to fix certain definite poinig, the .
parties thereafter-bging wider the obligation of establishing their
rights themselve&, or having thenm establi&heﬁ by & court upon the
basis of the findings of.the arbitrators, In suck g cagse there
could obviously be no guestion bf leave 4o isgue execution in.re3pect
of the decision of the arbitra’ors, which does not give judgment
against anyons., It appearsd, however, that the work of the person
szked to act in such s cmse was in fact very similar to the work
of en arbitrator, and it ves proper for that rsason to provide for
“the same guarantees, and to submit the finding which Tesulted from
1%, to the same 8ystem with regard taAappeala &8 that governing
grbitral awards., This method is the mdre Tecommendable since, ag
practice has'shown, the cases here referred to arg often difficult
to distingUish from arbitration Properly so0 called. The easimila-
tién referred_to'in Article 39 hes already been brought sbout in
meng countriey, and in other countries hag cbtained & backing of
-text writers.
Article 39 has only the object referred to, ang is not drewn

- With tho object of udopting the present English practice according
to which an arbiﬁrator ney, without any express agreemenf of the \
parties;_confine himsels o finding points of fact and esking tha
court to extracs the legel comsequencss from his finding. Thig
practice, as we have said garlier on, ig not édOpted by the dfaft
uniforn law—ahd it will not bve posgible to apply 4rticle 39 outsi&é
the case where such & bower nas been expéesalyVCanerred ¢n the ar.
bitraters by egrecment of thé perties, and whereg the particular
‘national law refdrred 4o permittod cush an agreement to be given
effect to. | ‘ 7

Ve have already ¢xplained that the object of the last article
of the draft, Adrticle 40, wes to make Quite-clsar the relation

oxisting betwesn the uniform lew and the sets of rules published




(1)

' -5
by arvitral institution. These sets of rules, after as before the

—— ) Lo A e

uniform law comes into operation, will govern all the matters in
whiekh the agreement of the parties is pérmitted te stand.

"The provisions of Paragraph 2 of this article, originates in
a recommendation of the Internationzl Chamber of Commérce and calle

for no ocommentary.

ANNEX I

_PORMS OF ARBITRATION 0Lavses')

Pirst ferm. _
411 differences arising from the present contract shall be

settled by arbitrators in accordance with the prcvisidns of the
uniform law. The arbitrators shall'apply the national 1aw;(of for
instance England, Prance, Sweden) including also the rules of such

law for the determination of conflicte of laws.

Second form. | _

411 differences arising from the present contract shall be
gettled by arbitratbrs ia accordance with the provisions of the
uniform law. The arbitrstors shall apply the national law (of for
instance England, Prance, Sweden) incluﬁing the rules of such law
for the settlement of confliots of laws. Failure to apply such a

law shall meke the award void,

Third form.
A1l differences arising from the present contract shall be -

settled vy arbitrators in accordsnce with the provisions of the
wniform law., The arbitrators shall have the powers of coneiliators

{amiables compositeurs).

The above cluuses are not intended in any way to be obligatory.:
They. are merely given by way of example and they serve two purposes.
‘First when one of the above formulas has been employed, it will be
indisputable in any country that the pariies have agreed to arbitra-
tion; it is certain that the suggested clsuses are, from the formal
oaint of view,sufficient to establish the competence of the arbitra—
tors. Secondly, the proposed clauses have the advantage, of moking
¢lear the different posgible situations that may arise with regard

to fthe obligation of arbitrators to decide according to law and the

. sanction, if any, which governs. such obligation.



ANNEBEX . II

REGISTRATION OF THE AWARD

-

‘The award shall be subjected to é gingle fixed registration
fee. Once this fee has been paid and leave to enforce the award
haé_been,granted in any given country, no further fee shall be
payable if the award has to be invoked in some other country.

4 provision embodying these prineiples shall be set forth in

an International Convention dealing with the draft uniform law,

In the firsbt amiex to the draft uniform law, he committec has
set out the text of three srbitration clauses by which the pertics
thereto may stipulate for arbitration. The clauses seb out are -
not of an obligatory character and partics may perfectly well agres
on en arbitration that shall be governed by the provisions of uni-
form law by using other clauses or by quifying.the clauses drafted.
by the comnites, ' | |

¥or example, the parties may modify the.first sentence of the:
clauses by seying, "all differences arising from present contract

 aha11 be settled by arbiiraters ececording to the uniform law in
accordence with the provisions of such and such 5 collection of
srbitration rules" (e.g. the rules of the International Chamber
of Commerce, or the London (ourt of Arbitration, or the 4merican
~drbitration Associatioﬁ). The effect of such 2 provision, followe
ing Article 40 of the araft, will be that &1l the provisions of
the rules referrsd to, will take precedence over the pfovi&ian&
of the uniform law =nd will exclude then in so fsr as the rules~of
the law are not of an iwperstive charscter and are capable of being
altered by agreement of the parties, a collection of rules relating
to arbitration being aszimilated to such an agreement;
It is ¢qually evident that the clauses suggested by the COmm
mittes may be and generelly will be fenderad complete by further

provisions relating for example, %o the manncr in which arbitrators




are to be apphdinted, the place of arbitration, tha.period in which
the award shall be given, and the competent court, within the terma
of Articles 36 and 37. | |

| In settling the cleuees contained in the emnex to the draft,
the Committee has had & double end in view: in the first place it
will be indisputable in any country that when one of these clauses
has been used the parties have submitted to arbitration; subject only
%o ‘the guestion of the validity of the consent given to the contract,
it will be quite certein that the suggested clsuses are from the
point of view of form, sufficient %o establish the arbitrator's jurisw
diction. aecondly, in the opinicen of the Committee, the clauses have
the advantage of_clearly establishing the different possible positions
so far as regerds the obligation of arbitrators to decide according
to law and the sanction which underliea'theﬁ. |

The terms of reference governing the dreftsmen of the draft
- law forbade them to make decisions concerning the fiscal gide of BT
bitration. Bubt it was not possible for the Commithee itself to dige
regard this aspect of the probleﬁg to which the draftsmen think it
_deairaﬁle to draw the attention of Sovernment organisetions anﬁ'in;
- kerested persors to whom the draft will be submithed on thisg point.
Phe Committee considered it most daulrable that there should be an
internaetional conve. tion relatlng to the fiscal laws governing arb1-
tral awards; and it has drewn up & form of resclutien embedying the
suggestions which appeer desirable if arbitration iz going to play
the full pert in international reletions, which one has the right to
expect, |

‘No general provisions in the draft settle the principles ac-
cordlng to which s judge should decide a cags which comes befyre him
in ¢ matter not dealt with by the uniform law., The Commitiee did not
think it essential to deal with this matfer in a special arflcle,
although they were unanimougs in believing the judge, in such s case,
should decide in accordance with the general principles of uniforn
law. 4dccording to'the opinion of the Committes, it would he desirabie
Tor the Permanent Court of Internationsl Justice %o be given power to
gettle diffe;enceg of interpretatior that might arise out of the

uniform law,






