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States and individuals, arising out of commercisl contracts, Bud
. if, in each specinl ease, recourse o arbitration is based only
pn an agreenment concerning that special cese, made by the State |
| cofleludced and by the individunl ot the $iuc the coutyost, or later,
it is necessary to be certain that the States adhering to the new
"‘f Arbliration Convention are ready to submit such differences to
o arbitration according to the rules of the Convention, provided the
fﬁ“j7oﬁh6r"paxty agrees. |
' Evidently there are difficulties which must be overcone,
particularly in those countries where legislators still feel sone
distruat for the institution of arbitration itself., This dlstrust,
‘howavér, seerns +0 have given place, in recent times, to a gresier
- “understanding of the benefits of arbitratian, at least in the case
 of differences on conmercial nmatters, even when the State ig one
- of the contracting perties, 8o that there is every reason for a

H‘\forwarﬁ trend in favour of the arrangemente siated in the draft.
As we have said above, the Permanent Court of Arvitra~
tion at The Hague, in reality, is not a tribunal of arbitrationy
iﬁ is an international organigzation founded in order fto create,
for each difference bvetween the contracting States, subject to
the Arbitration Court, a tribunal of arbitration which gives ite
award. The choice of the members of this tribunal must be made
out of a list of personsg selected by the vontraeting States, The
‘persons inscribed in this list are called members of the Court,
The institutions of the Court are: its Internstional
‘Bureau, sexving as record office for the Court, and the Permanent
hdministrative Counmcil, whioh settles the rules of procedure needw
gd by the Court, and decides all questions of administration, The
N permahant Administrative Council is composed of the diplomatic

yepresentatives of the contracting Powera accredited to The Hague
and of the Netherlends Minister for Foreign Affairs, who acts as
president. ' |

The present draft follows as much as possible the rules
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The object of the draft is to fagilitete recourse ﬁa
arbitration bhetween States and individuals, in case of differences
afising sut of commereiol controcts; this becomes it
creasingly important, considering the constantly increasing paxrt
taken by States in commercial matters.

ThExPérmmnent Court of Arbitration at The Hague, founded
by the Convention for the pacific settlement of international dis=
putes of October 18th, 1907, deals with differences between States.
Hence the Counrt is simply an institution whose purpose it is to |

establish for each special case a tribunal of arbitretion, that it

may give its award on the difference brought before the Court. The
Oourt itself does not judge., It assists in preparing the procedur@ﬂf
for arbitration, above all through its organ, the International :
Bureau.

T+ seems desirable that this organization should also
be uaed to gettle différencas ariging owt of commerciasl contracts
between States and individuals.

The 1907 Convention does not oblige the States to submit
211 their differences to arbitration., Article 38 of the Convention
sinply snys that "it is desirable that the contracting parties
should, os far as civcumstonces peemit, have recourse to arbitras
tion in any coniroversies which may arise ... in questions of a
legal nature and especially in the interpretation or application
of internoticnal conventions®.

Lt the time the Convention was made, it probably wes
not pessible to obtain from all the contracting States a more
binding underteking te submit their differenees to arbitration.
The result has been that the cases submitted to the Court for op-
bitration have not beaﬁ‘very HANY » |

Neverthlesse it seems possible ﬁo nake some further
progress towards arbitraticn, when it is.a guestion of submitting
to arbitration not différenaes between States, such as those

contemplated in the 1907 Convention, but differences between
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of the 1907 Gﬁnvention, ag to the constitution 6f the arbitration
tribunal and procedure of arbitration. DBut it has seemed more
practical to entrust the Adminisirative Council with the task of
preparing the list from which the arbitrators shall be cho#en._In
this case it it not a queation of ineluding in the list persons
who consider themselves representatives of each contracting Power;
the aim is to make a list of persons representing, in the broadest
end most universal mamner poasible, the sum of commercial and
Juridical experience and of profound knowledgé.

The Administrative Council has also been called upon to
choose the arbit%atora, in cases where the partiea‘have not been
able to agree upon the composition of the arbitval tribunal.

~ As to the compromig contemplated by the draft, it mist

be remarked that recourse o arbitration is based on an agreement

between the parties made, generally, before the difference has been
submitted to the arbitration tribunal, Thus the arbitration agree-
ment forms the basis of the compromis, whose object is simply o
state clearly, in view of arbitration procedure, consequences of
the angEment. Hence it seema fitting that the president of the
arbitration tribunal should be entruated with the task of drawing
up the compromis; the parties being h;WEVEr frae, if they‘ara agreeds
to modify the contents of the compromis when it is submitfed tao
them. IF th@y do not reach an agreement, the opinion of the arbie
tration tribunal will prevail.

With the object of favouring a procedure of arbitration
that shall be sound, and at the same time speedy, the draft has
accepted the Writfen preliminary examination of the 1907 Convention.

The draft provides that the International Bureau, in
‘cooperation with the president of the arbitration tribunal, shall
vorify that the preliminary examination is cam@lete and, if ne~
cessary, shall request the parties fn carry out the complementary
examination neede&. In this mannef the pregident of the tribunal,

who must draw up ond submitv to the parties a clear and complete



compromig, will be in a position to de what is needed for this
purpose, and ¢ concentrate in a sgingle sesdsion the debates
before the tribunal. |

Rules on the debates before the tribunal are meinly

~ drawn from the 1907 Convention.

| ALl the decisions of the arbitration tribunal are

- reached by a majority of ite members., It pay neverthsless happen
that the opinions of the members of the tribﬁnal-diffar to such

~an extent, that iﬁ’ﬁ}ill not be passiblé t0 resich & decision through
s majority. In ‘bhiﬂ case the president’s opinion shall prevail,
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