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o FDREWORD

: Testamentary suoocss1on 1s voly vsrlously regulated Ain -
dlfforent systems .of. law,. 80 muoh §0.. that at flrst s1ght this- subJect
would: seen Xi be partloularly unsultable for any attempt 10 unlfy the -
law governzng the very. b351s of the legal. rulos.__&, ; rr :

moves towards unlfloatlon oeases-ﬁo bo obV1ous If natlonal systems of
law on tnls subaoot;ln effeot differ on. nearly. all: p01nts, the nature of
’ h;s dlffereno' ‘ . P .

) 2 Ihe varaety of the rulss governlng tho necessary capaclty to
make &, Wlll . QT relatlng:toutho oxtsnu to which. the. de- cujus may: leave -
out of the success1on his. 1eg1tlmate. hslrs, is linked with Fthe. vory
oonooptlon that is: held of Fhe femily-and. of: propertys i thie then is:
matter which is. fundamentel, and, subaeot only- te.a change.in’ the: ollmate
-of oplnlon, w1ll not. be altered. On the other. hand, the. diversity- of -

“ forms of wmll aoes not present the same‘churacterlstlo, - P he: oonv1noed
of. thls, one has only +o oon-' ttors.. The first -is thatb. national
s1stems of law,.umore. ofton ] have meny. forms. of willy- and: these..

' rgeneg al rule, havo no:relation: to, the,; capacity. of -

o yuho tostatof'nor %o tno profeotlon of.. legltlmate heirsyg: allﬁforms”of

) w1ll-mak1n:are permlttod on an oqual bas1s' whoever has the capacity fo
meke.a will. may, ati oh01oe, rosort as. generml Tule: (l) tosany one or
othor of those forms.o MOreover, and thls is.our second p01nt -Tules- of-
oonfllot admltt' in different. plaoos, pcrmlt with: great llberallty
valld Wzll to.be made b_:reoourse to forms permltted by some-foreign law.
With ﬁhs woll-known'exoept¢0n that-in - Hollsnd ) holograph will made abroad
by a person Whose capacity is, governod by Dutoh law, will not be:recognized,
'”"hé rule locus reglt ootum has been a&mlttod w1thout obgeotlon 0z Tefer-.
stlon.T The Conventlon on the Gonfllot of.. Laws relatlng $o the form:of.-
tostamontury dlSpOSltlons concluded at The Hacue on the Bﬁh Ocﬁober 1961 (2}
by Artﬂolo I, admlts Wlth extrome llberallty that - testator may make his

(1)'An‘”ycepficﬁ isjfound in Austrian 1aw: a deferent uge 1s roqulred to
malk¢ g ‘holograph will or & pub?lo Wlll '

(2) The COnvcntlon, s1gnod bJ 12 btatosg has “heen ratified -on hovembeT‘EB,
1964, by 4 States (Austria, Japan, United Kingdom, Jugoslavia),  Tho
othor Statcs which hﬂvo signed but not yet ratified the Convention are
Federal Ropublic of Gcﬂmenys Rommark, Iunland F‘onoo, Gneeoes Italy,
Horway 2nd Swoden. S : o



) versity oL ETibourg, LOEWE,

Wlll accor dlng to the law of the place where he makes the will, or
according %o the law of the State of which ke ig a, natlonal, at the time
of the making of: the will or at hls death, or- accoralng $o° the law of
the State where he'is domfeiled or ‘has his: habltual resmdence at the ”“f
time Fthé will "is ‘made, ‘or dgain when i concerns movables accordlng Yo
the law of +$he State where those movables are 81tuated, The Ccnventlon
thus includes not less than seven or eight systems of law permlttlng
: FThe testqtor to uge the forms of Wlll admltted by them."”*‘“

SRS . Thess’ clrcumstances led the” governlng body of “the Rome'ﬁ ‘
Instltute, in 1960 to consider if further progréess might not he rcallsed
going boyond the provisiors agreed on at The Hague in 1961, Seeing that
the fa0111ty of -having recourse to- suth divetee forms of W1ll is a&mltted
80 easily, might it notibe’ possible, by taklng a further step, to agree
on a definite Form ofi Wlll whlch*the 1nternal A& of" every country mlght
accept? TThe benefit ig obvzous*“ Afia testator ‘makes Wis Wwill in- thls
form,” questions which #ow Tall" $5 tha” Ju&ge to- settle on- the content of
forelgn dew Wculd be. ellmlnated- the Judve would know' that a’ Wlll formally
valid: ‘decording to- big nationals Aavw;”wrould b equally valid in® form " 
,»accordlng o the national law (1lex o6l actus, ‘or law of the domlclle“of
of the” habitual residonce’ or-of the natlonallty ‘of Fhe” testator) that he
may- have 4o apply. It ifould: be- ‘thé*Sams’ at least when “the’rnational” 1aw
WA thwt of a- State whlch”had adoPted the unlform law on the form of wmlls

g™ govcrnlng body has charged ﬁhe COmmlttee of Experts to”
study the problem of “$he creatlon of a uniform™ daw on- the form of w111s
on ‘thése lines, The: Committcs  was - composed tof T, WORTLEY, Professor in
the -University of Manchestar, B¥-5 Chalrman, ‘Messrs, BLAGOJEVIC Professor.,
“intthe University of Belgrade, CIPROTTI“*Professor in the Pontlflcal
~University of the latrarn and’in the “University of Came'r-mo, DAVID
_qPrOfessor in’ the i Univérgity of Parls, GUTZWILLER, Professor-in-the Tnis
irector at: the Austrian Mlnlstry of Justloe,
5;rand YADIN Dlreotor ﬂt tne Mlnlstrv of Justlce of Israel as mambers. o

..... A Mr. LALIVu ﬂ’EPINAY, Profcssor in ke Uhlver51ty of Genev
replaced Mr. GUTZWILLER at the first .and second working sessions of th
Commlttee. Hr. MOSGHUVA—SION acted us Secretary for the Commlﬁtee.

e The Committes ‘of Experts held three meetlngs at- tbe Head
Offzce of the" Insﬁltute in. Rome. EEA Ses S

26 Sep‘bember 'to 1° october 1963 (1-St- sdesion)
7.1.1 ‘ ) ) nd : S
6 4o 9 January 1965 (2 session)

+ th d
4 h_to 8 October 1965 (3r session),



_ for EuroPean

Mr.: MATTEUGCCI, SecretarfmGeneral of the Instltute, took part
in the work 0F the ‘Tommi ttee throughout &

' Mr., PASCAL, Professor in the State Un1vers1ty of Lou1s1ana,.
and Mr.- TURNER, - Professor in” the'Unlver31ty of Manchester, and of the<
English “Chancery Bar, alsc took part in the work 0f the first’ SeSSlOn,
Mr, HAYES; Head of ‘the le¥ Reform Branch: of’ the Mlnlstry of Justloe of

,mlre, nook part dn- the work of the th1r&'sesszon.('”

Writf'e‘ﬁ“ obseivations o & F1TE ATATt sett18d By the Committes
of Experts were furnished by Mr. BOURNE of the Lord Chanoellor's Offlce,
London; by the>Federal-Chamber &f- ‘Gernan Notdries and: by ‘the Comm1331on
GEinesy: of the Internatlonal Uhlon'°f Latln Notarles (1)

& pldraft Conventlon, “%o’ whith 1s'annexed a draft unaform 1aw,

represents the T cbnolusion’ of thé work of the COmmltteé"of Experts. The

present: report comments in®the- Firet” place on the draft unlform 1aw, theﬂ
ofr the draft 1nternatlonal Conventlon to Whlch the draft law 15 annexed.

- Braft unlform 1aw.”

Il Draft 1nternat10nal Conventlon, o

(l) Hereafter designated by the initialg UINL, . e - o



‘T, =~ DRAF? UNIFORM LAW

Fou% prellmlnary observatlons should be made on the graft
’ unlform law. '

’dealt Onlv Wlth the form of WlllS.‘ The Commlttee, consclous of ‘the dlf—
?1cu1tles that. any. other approackh: mlghL ralse,‘deGW&e& at itg second sess
gion, not to deal Wlth capacity to make a willi .They also refrained from
dealing with questions of revoeation, modlflcatlon or destruction of wills
,W(subgect 7] what will be said Wlth regard £o-arbicle 13)

S Seeondly, the drafu 1aw does no% attempt to deal w1th every
mattev concornlqg the fOrmS of w1lls, _From- the- stars of their work, the:

~ Committes. felt that they should neod, in a guest for complete unltJ, tackle’
Call the -forms of wllls permitted by different systems of . -law.at the present
day, nor should 'hcy attempt o unify, them. The.draft.in no-way. changes
natlonal la s' the forms of Wllls now. avallable ere:neither-abolished: nor
moalfled The draft only reguires. that ~besides;and-in. addltlon to’ these
forms, the various GOuntrles should admlt a new form, wkhich it is hoped
practice will bring into use mainly, but.not exclusively,.when & will,
-because of +he cchumsﬁanceu, has some 1nterqat10nal oharactevlstﬂcs,-

Thlrdly, it should be sﬁﬂessed that the new form of will
proposed by the Committee is not the result of mere absiract speculation
by members, The Committes was able to supply a solid basis of comparative
law for its work, in particular by utzllslng the very considerable repors
- provided for it by the Instituis of Comparative Law of Belgrade, The

Commitiee did consider the different forms of will used in a large number
of countries and sought the reasons for the forms proferred in those
ccountries, and. they felt obliged to. pronound a form which is cerfainly
new, but which tries 1o meet the needs shown no exist in different places,
Uontinental Buropean lawyers will not find in the internstionsl will which
the draft sets out, the holograph( ) will or the authentic will or the
mystic will with whlch,they are familiary commor lawyers will not find

in 1% the will made before w1tnessbs which ig familisr to them; however,
each will find in. the draft some different characteristics, which we shall
bring out, that are derived from these different Forms of will. A lawyer
from the Continent of Eurepe will be reminded by the draft of the inter—
national will, more especially of the mystic will, shorn of excessive

(°) Also uged in Scotland, tz anslator.
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formalities; an Englishman will also see in it his will before witnesses,
with a further tesk given to the sclicitor, a task which, however, merely
corresponds in most casces to a practice usually followed.

Cne last observation concerns the whole draft; it is as
follows. By the word "will" the Committee hag intended to cover every
“disposition by.a last will made unilaterally., The will t0 which the draft
relates can be either a disposition that does not include the institution
cf any heir, nor any designation of a universal legatee: it will include
therefore a will strictly so~called ard the codicil of Austrian law,

: 1% is hardly necessary Vo set out the basis on which so short
a law as this has been made. The order in which $he articles follow one
another has, however, had the attention of the members of the Committee
and on this matter, as well as on the presentation and the style of the
articles; have made every effort to pui forward a scheme which, ag much as
possible, meets the reguirements of good legislative technigue,

Articie 1

Article 1 sets out the object of the draft uniform law and
determines its applicability according to what we have already said, _
The draft law simply aims at establishing 2 new type of will, which will be
governed in the same way in all countries as regards its form: this will is
to be called an international will, The draft law leaves in being all other
Torms of will known to variocus national laws,

The place where the testator has his domicile is not relevant
to the validity or invalidity of the intermational will, any more than
are various other circumstances (see paragraph 1), Mr. Hayes, the Irish
observer, would have liked to see the mention of the word "domicile" in
paragraph 1, disappear. The Committee thought it preferable to keep thie
mentions this seems to present no danger, once it is said that domicile
has no importance whatover in regard to our will,

Thé. UINL made the suggestion, in article 1, paragraph 1, of
using the word "received" instead of the word "made". This change of
word, which was made in. other articles at the request of the UINL, would
not seem 0 be appropriate here, The word "made", which is more general
than the word "received", seeéms to be prefereble in a provision that
does not accord any importance 1o any particular place.




Certaln dlffloultlos, connected with the place where ihe will
is. made, are settled by Article ITTI of the Convention.

~ Bach provision regarding form, laid down in the draft, carries
the sanction that its non-observance will render the will void as an
international will, It is only different in one case, where the contrary
rule has been expressly given (Article 6). When the will has been declared
void as an international will, it may well be, however, tha® it remains
valid because it satisfies the formal conditions  of a ‘holograph will
(French law) or of a will attested by witnesses (Fnelish law) or of some
other type of will. Paragraph 2 of the article makes this clear,

Article 2

Article 2'lays down an essential condition for the validity
of the will as an international willy the will must be made in writing.

On the other hand, the two following paragraphs lay stress .-
on the very liberal approach of the draft to various matters., The will
may, for example, be writien in any language, (paragraph 2); a provision
which contrasts with the rules laid dowm im various countries for public
wills, It will be noted that the wniform- law does not even reguire that the
will be writter in & language which the testator knows (out compare, on
thie p01nt, article 9, paragrapb 27, : Lo

The will may be written by hand or by any other means (para~
graph 2)e thls formula 1ncludes, in- partloular, & type—wrltten will,

The will need not necesgarily be written by the testator
hlmself (paragraph 3), This provision departs from the kolograph will,
to oome nearer to dther types of wills the public or nystic will, and
especially the will of English law, #An BEnglish will is often very long -
and is only rarely written by the testator himeelf. Note of translators
The last sentence here should be deleted, since no~one makes his will
geriously, using a will fqrm. What shbuld-bé said is, I thigk,_as followse

"Tes compllcatlons du-droit fiscal et la prathue de créer des etablls— :
sements -de famille auxquels 1es testaments sont souvent etr01tement liésn,
surtout quand ‘il s'agit des intér&ts dans les sociétés, nécessitent.
Itemploi d'un Jurlste qui comprend des‘TSrmules nécessairement compli~
quées gue le lalique ne saurait pas employer,."




("The complications of the law relating to incoms tax and death
duties-and the practice of creating family settlements with which
wills are often closely bound espoclally when they deal with
interests in companies, rnecessitate the employment of a lawyor who
-understands the nocessarily compllcated formulas which tho layman
would not know how %o use.")

Article 3

Thﬂ llberal approach in artlcle 2 brzngs out the need for
oe“taln safoguardu. ‘

A first safeguard is provided by the requirement of article 3,
aragraph l: =z testator must declare, in the presence of itwo witnesses
and a person quallfled to rocelve wills, that a certain document, presented
to those porsons, is his will,

Paragraph 2 of the article makes i% clear that the declaration
shall suffices it is not necessary that the testator give the witnesses or
the qualified person "a knowledge of the provisions of the will," The will
sc laid down can only be inapplicable in exceptional cases (article 9).

- This mekes the international will different from the publiic will, and
brings it nearer to other types of wills the holograph w111 and, above all,
the mystic will or the will of English 1aw.

The "person gualified” to receive wills is well understood in
countries that are familiar with the public will., On the other hand, i+
may appear tc be, in commen law ocountries, something of an innovation,

In England, however, & common practice is o go to a golicitor who makes the
will ond holds it for the testator. In the case of the international
will, that practice will be made obligatory, each State being adble, in
acdition, %o extend as it wishes the list of persons qualified to receive

& will, -The word "person” in this context may mean not only a paruloular
physical person, but also an official of an office or of some 1nst1tut10n,
such as the Reglstry of Wllls which exists in Bire. 7

The simultanedus presence of the testator, of the two
w1tnesses and of = quallflod poraon, is necessary for the validity of
the will,



The uniform law dees not itself lay dowm what must be
understood by g person gualified to recoive wills, It will be open to
cach State to settle this and to make this known %o other States (Conw
vention, Articles II and XIII); orni¢ provision of the Conventlon attempts
as far as possible %0 establish what must be understood by a qualified
verson in States which have not sigmed the Convention (Artlcle ITT, para-
graph 2).

- The UINL would have liked to have seen it laid down in
article 3, paragraph 1, that the will should be sigred in the presence
of a person qualified by the local law to receive it, The Commitiee of
Experts did not accept this suggestion: not that they were in disagreement
with the view of the UINL, but because it is a matter for the Convention
and not for the uniform law to make any such clarification. . :

However, tho Commititee of Expefﬁs did accept a suggestion by
the UINL, asking that at paragraph 1 of the article, thoe word "document',
rather than the word "Aci", should be used,

Article 4

4 declaration made by the testator that a certain document is
his will, does not suffice: it is necessary that the testator sign his
will in due presence of the witnesses and of the person qualified to roceivo
the will (paragraph 1).

He will do this by putting his sxgnature at the end of the will
{paragraph 2),

The provision laid down in artlclo 1, paragraph 1, introduces
a certain formality, The Commitice of Experis dld not think this out of
place, They cxzeluded the possibility, known to English law (but which
has been abolished in Israel) of havmng the will signed by a represen~ -
tative, Neither did the Committee judge it sufficient for the testator
to dcknowledge his signature in the presence of the witnesses, No
provigion, however, requires any mention in the document of the ciroume .
stances in which a testatori's szgnature was affixed in the presence of
the witnesses,



_ The signature should be affixed at $he end of the will, It
may nct, in conseguence, ‘be simply affixed on the envelope in which the
: Wlll is contained, The international will is, on this point, dlfferent
fron the French mystic will,  The Committee of Expéerts deliberately
excluded the possibility of affixing the 31gnature on Ma document formlng
a smngle whole with the will," - '

7 A provigion.giving effect to.article 4, paragraph 2, will be
found in article 7, paragraph 3,

Article 5

The witnesses and the'pérﬁon gqualified to receive the will
nust sign it immediately in the presence of the testator,

This provision does not call for comment, It underlines the
irformal character that‘it ig ihﬁended to give to the international will,
The will ig void ag an 1nternatlona1 will if the witnesses and the person
gqualified to not sign it 1mmed1ately. The valldlty of the will as an
international  will does’ not, on the other hand, need an express clause in
the will 1tce1f Wltne351ng this fact (° )

Article 6

‘ The Ccmmittee of Experts had, in its first draft, intended
that the will should be dated. However, as a result of an observation
made by UINL, a new formula has besn introduced: +the date of its reception
must be indicated in the document (para. 1), The word "documeni™ applies
to the will properly sc called, completed by the siatemenis added at its
racepbion, : ' ' K '

It is eminently desirable that it should be possible to know
the date when the will, by the fact of its reception, takes effect as an
international w111 The absence of the date or the 1ndlcatlon of an
erroneous date does not, howyever, cause the 1nva11d1ty of the will (para. 2}.
This solutlon, Whlch is that for example of German’ and austrlan (“0 and
English law, has received the approval of the UINL,

(o) "It would be desirable to use one, and thls is the Engllsh practlce,
though it is not obllgatory. (Translator) o

(o0} Translator's suggested—addltlon.
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Article 7

_ Tn. 1ts flrst paragraph, rtlcle T deals Wlth the case where
a Wlll comprlses several . sheets- it requires in that casc that each sheet
should be signed, 'or at least initialled, by the ‘testator (para, 1}.
This requlrement is notb necessary, however, if the sheets "follow each
other and form a whols",

It will be for the judges to interpret this formula, deciding
above all if there is or is not a suspicious element which raises doubis
whether the document produced really is the will as it has been mads by.
the testator. Judges can easily admit that the sheets, for example,
follow each other and form a whole, if the will has been written by the
hand of the testator or if the sheets include indications on the manuscript
ty him, proving that they are his work,

Any correction in the body of the will must be signed or
initialled by the testator (para. 2). The draft is less sirict than in
Swise law, which requires that corrections be signed and dated, The word
correction comprises not only corrections in the strict sense, but also
any'scratching-out, writing over and addition, which cannot without
excessive subtlety be distinguished from corrections, The wide meaning
of the word correotion appears from reading paragraph 3, which reserves
for additionsg a particular treatment when they follow the signatures:
for the validity of such additions, the signature of the lestator is
required, as well as the signaturses of witnesses and of the person guali=-
fied to receive the will,

Article 8

Wo provision in the unlform law settles what must be understood
by signature, The Committee of Experts had long discussions on this, bdut
came 10 the conclusion that in this matter it was necessary to follow '
local law and practice, '

One element of uniformity, however, has been introduced by
article 8, according to which the signature or the initials of the testator
may in all cases be replaced by the testatorts fingerprint.

The UINL accepted this provision, noting however that the
usual practice, which perpetuates tradition in Latin and in Anglo~Sazon
countries, was for those whe cannot read to make a oross oaslled a mark
in English (Tr.). The fingerprint, which identifies him who makes it
with more certainty, does, howsever, scem t0 be more and more used in
praciice,



UINL had indeed proposed 1o restrict the use of the fingerprint
to +the 6ase wheré the testator cannot gign. The Committee did net think
it should accept this restriction, I% had in mind the fact that in some
countries, is not normally used. It feared, too, that difficulties might
be raised about the question of'knowing,whether in any particular instance
the testator was or was not able to sign. The general formula used in
the text eliminates these‘difficulties. Moreover, it is evident that in
practice an individual will preoececd by sighature rather than by 2 finger-
print, in all cases where he can sign.

A perision had at first been envisaged for the case when
he testator could neither sign nor apply his fingerprint. - The Committee
of Experts rejected this. It is possible, in such a case, t0 make some.
other type of wills it is not possible to rake an international will.

Arficlie 9

.

Article 9 deals with two special cases: one when the teststor
cannot read, and the other where his will has been drawn up in a languag

he does not know,

Limiting the rule in article 3, paragraph.zg-it i8 necessary
‘in the first casc that the will be read to the .testator, in the presence
of witnesses and the person qualified, In the second case, it is neces=-
sary that the will, translated into a language known itc the testator, be
read in the presence of the same persons,

These circumstances‘musf be mentioned in th@,document (para.3).

The UINL did not offer any observation.om this article, apart
from the substitution for the word "will" of the word "document"; this
suggestion was accepted by the Committees, Co

_ On the other hand, the guestion was raised of deciding whether
the translation of the will should be made by 2 perscn specially qualified
by the law of the country where the will is received, . The Committee of
Experts did not thirk it opportune to formulate any such reguirement,
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Arvticle 10

The person who recovers the will is bound to satisfy himself
of the identity of the testator and of the witnesses,

" Mr, -Bourne doubted the practical utility of this provision,
The article dit not, however, seem to the Committee of .Experts to be
without use: national laws will settle the conditions in which a qualified
person becomes liable for not having satisfied the obligation imposed on
him,

The UINL would have liked to have completed this article by
a further provision, laying down that the person receiving the will should
mention, in the document, above his signature, particulars regarding the
identity of the testator, of the witnesses, of any translator and of
kimself, It dit not seem opportune to the Committee to add to the umiform
law any proviesion the failure to observe whioch might be sancticdned by the
international will, But it is obvious that it is expected of the person
qualified that he be capable, by ocne means or andther, of furnishing such
particulars, without which the will might not be able to be put into effcct.

Article 11

The capacity to be a witness is governed by the internal law
of the place where the will is received (para. 1), The person who receives
the will bhas, thereforé, only to concern himself with the internal law
of his country on this matier with which he will be familiar, The UINL
approved this provision, only requesting, and with reason, that the word
received" be used instead of the word "made'", initially proposed by the
Committee of Hxperis,

4 certain misunderstanding occurred with regard to paragraph 2
of the article, The Committee of Exports wished, by this provision, to
taeke into account the fact that neither the witnesses nor the person who
receives the will necessarily know the content of the will (article 3,
paro. 2). Suppose the will containe a provision in their favour (or in
favour of their parent spouse or close relation including relation
by merriage). Should we, by this fact, decide that they did not have the
capacity to receive the dooument or to be witnessés,.an@ should the will
be accordingly rendered void as an internaticnal will? The uniform law
answers this guestion in the negative. The will will therefore be validj
those laws which fo-day take a contrary view will be altered by the
uniform law in those States where the contrary solution is now accepted,
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Will a legacy given to a witnees or to a person who receives
the will be valid and should it be executed? This is quite & different
guestion,: The reply to this question is to be found not in the uniform
law, but in the international’Convention introducing the uniform law,
Article IV of that Convention makes it clear that Siates will prescribe
such lagws on this point as they think should be mades they have compiete
liberty,

This provision of the Conventlon clarlfles the positibn which
the UINL asked %o be clarified, - '

Article 12

‘ The w111 shall be left in the custody of the quallfled DPEerson
who has recelved it,

The meaning of this prov181on is made clearer by Article VI
of the Convention., - To keep the will does not necessarily signify that
it be kept at one's re31dence. . The person who has custody of a will
may take steps to keep it by depogiting it in a public record office
wnere its custody may be assured by some public body,

Articie 13

4 will ceases to be valid a& an international will if it is
withdrawn by the testator  from the custody of the person authorised to
receive it (), '

in essential element of tho international will is that it be
~ given into the custody of a person gualified to receive it for that
purpese by law, If the testator withdraws the will, the will may remain
valid 28 a will of some other typey but it will nc longer be valid as
an internagtional will, '

_ Article 13 layes down only one condition as regards form,

The draft does not regulate the question of the revocation of willsj
this is one t¢ be considered by the various national laws with all thelr
diversities, The Committee did not deal with this matter, considering
that there was no need, at leas? on this point, to lay down rules peculiar
to international wills,

(°) Added by Translator,
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FMinal Observation

This questlon has been raised with the Commlttee of Experts
%0 know whether it might not be poasible to lay down a system by means
of which one would be able to discover, after the death of 2 person,
any international will that he may have made,

This certainly would be a desirable thing, but two consider~
atlons deterred the Committee from meking proposals about it., It seemed,
Tirst of all, that there was nothing special here as regards international
wills, BSecondly, it seemed that this scarcely comcerned unifiocation of
law comprised in the scope of the International Institube of Rome.,

F¥evertheless, the Committee comsider it opportune to call

the attention of practitioners and of their associations 4o the utility
and the practically realisable cheracter of the registration ~ national
or international - of wills, to make it discoverable, after a person's
death, whether or not he has made a will, There should be no obstacle

o such a system of () reglstratlon, on two conditiongs: 1) that it be
optlonal (some persons hope that it w111 not be known that they have made
a will), and 2) that. informstion regardlng the existence of a will may
only be requested by gualified persons in whose professional discretion
complete confidence ean be repoSed.'

(°) Added by Translaior,
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II, - DRAFT TNTERNATIONAL CONVENTION

The preambule indicates the principal objsct of the Convention:
the use of a form of ﬂinternatibnal will", which form is %o be added 1o
the forms of will already known t0 national legal systems and which will.
avoid the application of the rules of private internatioral law and of
provigions of foreign law - which may be difficult 4o ascertain - designated
by such conflict rules., By "will", for.the purpose of the Convention and
its annexe, must be uhderstood-any-uﬁilateral instrument of -last will,
whatever it .be called by some national system of law,

The first arﬁiole imposes an obligation on contracting States
to introduce the uniform Jlaw on international wills into their legislation.,
The period of six months after the entry into force of the Convention as
regards any State seems enough, because as a general rule, States will have
already prepared their legislation +o apply the law at the time they deposit
their instrument of ratification or of adhesion., The uniform law must be
promulgated as i1t stends, either in its original text or in translation.

The uniform law does not indicate which persons are qualified
to receive international wills; it will fall to each contracting State,
oy virtue of article 2, to degignate the category or categories of persons
Who, in its ferritory, will have this capacity. This designation will be
brought to the notice of the interested States (article 13) by means of
the depositary of the original c¢opy of the Convention.

I+ 1s obvious that the categories of persong gqualified will
differ from State to State, Paragraph 1 of article 3 will ensure the
recpgnition of the compotonce of persons qualified by the law of any
. other oontractzng State, :

Paragraph 2 of the same article will tend, on the other hand,
also. %o permit the reécognition as an international will of an instrumeni
of last will made in a non-contracting State, For this purpose, it will
be necessary that two conditions be complied with: the will must be made
aecording to the formalities laid down in the annexe and the poerson who
fulfils the functions of the "gualified person” should be required by the
local law to receive wills made in the forms lzid down by such law and 4o
undertake the custody thercof at least on a temporary basis.
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Article 11(2) of the Annexe allows beneficiaties under wills
and their parents, spouses or close relatlons including relations by
marriage to act as witnesses. or even to fu;fil'the functions of a perscn
gqualified to receive the will., However, by virtue of article 4 of the
Convention, contracting States must have the power to exclude wiincsses
and the person qualified, as well as their relations, affines or spouses
or some of such persons, from any benefit from the provision in their
favour under the will,

Article 5, to avoid formalities that might be required by
national law, makes it clear that signatures on the will shall be exompt
from legalisation, It is implied that this principle is even valid as
regards the will itself, whatever e the nature, public or private, that
is attributed to this document. Nevertheless it will be permissible to
cast doubt on the authenticity of signatures which, in that case, will
be verificd by all the means available to the authority seized.

It will he for the contraotiﬁg rartics 1o settle the manner
of keeping international wills (art, 6). Thig consecrvation need not
necessarily be made in tho archives of the person gualified to receive
the will and in whose custody it was first left,

The contracting parities are not permlttad t0 make reservetions
to the Convention or to its amncxe (art, 7)

Articles 8§ to 13 contain qlauses usual in Conventions for the
unification of legal rules and which relate to signature, ratification,
entry into forco, adhesion, extemsion of field of applicaticn, denuncz—
ation and any necessary notifications,

To the Draft Convention is added, pro memoriz, a reproduction
~ slightly amonded tc meet the requirements of the present Convention -
of article XI of the New York Convention of 10,6,58 on the recognition
and cxccution of foreign arbitral awards, This detaile the obligations
of federal or non~-unitary States that may become Partics tc the Convention,




DRAFT UNIFORM LAV

(1) A will shall be valid as regards form, irrespective of the pluce
where it is made and irrespeotivé of theé nationality, domicile or
residence of the tesfator, if it is made in the form of an interna-

tional will complying with the provisions set out hereafter.

(2) PFailure to observe any such provision shall not by itself affect the

validity of the document as a will of another kind,

Artiele 2

(1) ™The will shall be made in writing.
(2) It may be written in any language, by hand or by any ciker means.

(3) It need not be written by the testator himself.

Article 3
(1) The testator shall declare in the presence of two witnesses and of -
5 person qualifisd to receive the will that the document is his will.

(2} The testator need not inform the witnesses, or the person gualified

to receive the will, of the content of the will.



Article 4

The will shall be signed by the festator in the presence of the

witnesses and cof the person qualified to receive it.

The signature of the testator shall be piaced at the end of +the will,

Article 5

The witnesses and the person gualified to receive the will

ghall there and then =sign the_will-in the presence of the tesltator.

(2)

(1)

(2)

(3)

Article 6
The date of veception shall be indicated on the document,

The absence of & date or the indication of an erronecus date shall

not affect the validity of the will,

Article 7

If the will consists of several sheets, each sheet shall be gigned or
initialled by thse testatorg.unless the sheets follow each other and

form a whole.

Every correcticn in the body of the will shall be signed or initialled

by the festator.

Additions subseguent to the signatures shall be signed by the testator,

the witnesses and the person qualified to receive the will,



Article 8

The signature or initials of the testator reguired by this

law may be replaced by the fingerprint of the testator,

(2)

- (3)

Article 9

If the testator is unable to read, the will shall be read 4o him in
the presence of the witnesses and of the perscn gualified to receive

the will.

If the testator does not know the language in which the will ie drawn
up, the will shall be read to him, translated into a language which
he kndws, in the presence of the witnesses and of the perscn gualified

to receive the will,

Such circumstances shall be menticned in the document.

Article 10

The person who receives the will shall éatisfy himself of the

identity of the testator and of the witnesses,

(1)

The capacity of the witnesses shall be governed by the internal law

drticle 11

of the place where the will is received,

The fact that a will contains a disposition in favour of & witness
or of the person who receives ihe wiil or in favour of a parent,

relation, including relation by marriage, or spouse of any of then,
shall not affect hie capacity to act as a witness or to receive the

will,.




Article 12

The will shall be left in the custody of the qualified person

who has received it,

Article 13

The will shall cease to be valid, as an international will,

if it be withdrawn by the testaior.
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DREAFT  INTERNATIONAL CONVENTION

The States signatories to the present Convenition,

Desircus to provide %o a greater extent for the respecting of
last wille by establishing a form of will henceforth 0 be called an
"internétional:will“ whichsif employed,wculd dispense with the éearoh for
the applicable law and disperse with the sxamination of formalities

prescribed by such law;

Have regolved to conclude a Convention for this purpose and

have agreed upon the following provisionss

Article T

1. Bach Contracting Party undertakes that within six monthe
of the date of entry into force of this Convention in respect of that Party
it shall introduce into its law the rules regarding an international will

aet out in the Annex to this Convention.

2. Eagh Contracting Pariy may introduce the provisions of
the fnnex into ite Iaw either by reprcducing the actual text, or by

translating it into its official language or 1anguages.'ﬁ

Article IT

1. Each Contracting Party shall complete and implement the
provisions of the Annex in its law, within the period provided for in the
preceding article, by designating the persons who, in its territory, shall

be gualified to receive international wills,



2. The Party shall notify such designation, as well as any

other later modification thereof, t0 .viveseeasss

Article 11X

1, A will made in the form of an international will in the
territory of a Contracting Party shall, in the territories of the other
Contracting Parties, be considered as having been made in the presence
of & person gualified to receive 1t whenever such person in s0 gualified
according to the law of the Coniracting Party in whose territory the will

was made,

2. A will made in the form of an international will in the
territory of a State which is not a Contracting Party shall, in fhe ter-
ritories of the Contracting Parties, be'oonsidéred as having been made in
the presence of & qualified person whenever, in accordance with the law of
guch Sﬁate, it has been received by a person qualified to receive wills

and hes been placed in this custody.

Article IV

. Bach Contracting Party may provideé in its law that the persons
listed in Article 11, paragraph 2 of the Annex may not benefit from any

dispositions in their favour that the will may contain.

Artiole v
1. ‘'The signaturc of the testator, of the person qualified to
receive the will znd of the witnesees of an international will ghall be

exempt from legalisation.




2.

Hevertheless, the competent authorities of the Contracting

‘Parties may verify the authenticity of such signatures.

Article VI

Fach Contracting Party may in its law provide for rules

relating to the custody of international wills..

Article VII

No reservation shall be admitted to this Convention or %o

itg Annex.

1.

tc LRC I U R R ) L]

Article VITT

This Convention shall be open for signature from eesoess

2. This Convention shall be ratified.

3+ Instruments of Patification shall be deposited with .cee. &
Article TX

1, Thig Convention shall be open to accession DY civeae o

2. Instruments of accession shéli be deposited with .,eeee &
Article X

1. This Conwvention shall come into force six months after

the date on which the fifth instrument of ratification oz accession

has heen deposited.



2. 1In the case of each State which ratifies this Convention

or accedes to it after the fifth instrument of ratification or accession
kag been deposited, this Convention shall come inio force six months after

the deposit of itsg own instrument of ratification or agccession.

Article XI
1. Bach Contracting Party may denounce this Convention by
a notice addresssd 0 cveevse o

2. Buch denunciation ghall take afféct twelve months from

the date on wkich the ...... has received notice thereof.

1. ERach State may, when i1t depogits its instrument of
ratification or  accession or at any time later, declare, by & dAcotice
addressed to +.... ; that this Convention shall apply to all or part of

the territories for whoge intermational relaftioneg it ig responsible.

2. Buch declaration ghall have effect six monthe after the
date on which the ..... shall have received notice thereof or, if at the
end of guch pericd the Convention has not yet come into force, from the

date of its entry into force.

3. Bach Contracting Party which has nade a declaration in
scoordance with »aragraph 1 of tois Article may, in accordance with
Article 11, denounce this Convention in relation to all or part of the

territories concerned,



. Apticle  JAITE

The ..... shall give notice to the signatory or acceding
Stotes, and to the Internmational Institute for the Unification of Private

Law, of:

a) any signatures
b) the depos1t of any 1nstrumeﬂt of rat;flcatlon oF accessions

¢) any date on whﬂcb this Conventlon enters into force in accordance
with Articie 103 '

d) any notice received in accordance with Article 2, paragraph 23

e) any declaration received in accordance with Article 12, paragraph 2
and the date on which such declaration takes effects

f) any denunciation received in accordance with Article 11, paragraph
or Article 12, paragraph 3, and the date on which the denuncistion
takes effect. '

IN WITNESS WHEREOF the under51gned being duly authorlsed

theveto, have signed this Conventlon.

mNE a't ..'..Ill.".’ ‘the LB R N EEEREEAS] in a8 40 s by the * 88 PAEE

texts being equally authoritative.

The original of this Convention ehall be deposited with ...
who shall tranemit certified copies thereof to each of the.signatories and
scceding Stdtes and to the International Tnstitute for the Unification of

Private Law.



Clause concerning federal and non-unitary States

(for possible insertion)

Article ....

a) With respect to those articles of this Convention and its Annex
that come within the legislative jurisdic%ion of the federal authority,
the obligations of the federal Government shall to that_extéﬂt be the

same as those of Contracting States which are not federal Siatesy.

b) With respect to those articles of this Convention and its Annex
that come within the 1égisla£i%e’jurisdiction of bonstitﬁent States or
provinces Which*aye not; undgr thé constitutional sysiem of the federation,
bound to fdke.legislative-action, the federal Government”shali bring such
articles with a favourable recommendation tc the nctice of the appropriate
suthorities of ‘constituent states or provincés‘af fhe earlieét péSSible

moments

¢) It shall a;sp_be_the duty‘pf_the‘federal‘Government'to5ﬁbtify the
designation of persons gualifisd %o receive international wills,'iﬁ ac—
cordance with Article 2, paragraph 2, and also any designation made by

constifuent States or provinces,




