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PART I

DRAFT CONVIITION PROVIDING A UNIFORM LAW ON  AGSNCY I PRIVATE

LAW RILATIONS OF Al INTERNWATIONAL CHARACTER (LUR)







General Remarks

Tourtcen States have stafed their views on the Draft Convention,

brepared by UHIDROIT providing a Uniform ‘aw on International Agency.

The Govcrnmcnts of six States (Finland, iorway, Denmark, Sweden,

Bolgium, Pakistan) consider the Draft, as atpresent worded, to be accept-

able, and belicve that it could scrve as a basis for discussion by a diplo—

matic Conferencce.

Converscly, the Governments of Portugal and Turkey have expres-

d the belief that the Draft is unsatisfactory; Portugal objects that the

subject document fails to rcflect modern tendencies in this matter while

Turkey finds it is incompatible with several principles and rules of its

Municipal Law.

Mhe German Foderal Republic, France, Austria and Israel proposc

that the principles and the provisions contained in this Draft (the same

thing was said with regard to the Draft on Commission) be aligned with the

principles and provisions contained in the Hague Convention providing a

uniform law on the international sale of goods and on the conclusion of

international contracts for the sale of goods. The Government of the German

IPederal Republic would even rather sce the object of the Draft restricted

to agency in international sales only.
The Government of the Unitéd States finds that the Draft should

be examined by a'Committcc to include represcntatives of all legal systems

(particularly of the Common Law system). The U.S. Government objects that

the Draft, as now worded is incomplete and inconsistent with the Draft on

the commission contract. The U.S. Government would further like to see

that the two Drafts be made'to oonform with the uniform law on-sales.



The Government of the United Kingdom submitted the Draft Con-—
veation on agency (together with the Drafi Convcntion.én commission con—
tracts) to the judgment of a Committec composed of members of the Law Com-
mission and of the Scottish Law Commission, who made a very carcful study
of both texts and of the lcgal principles contained thercin. The conclu~
sion rcached by this Committee is that nonc of the two Drafts sccms suitable
to bein introduced, in its prescnt text, into the United Kingdom legal
system,.

Such a conclusion is the result of a criticism made with
respect to both the particular provisions of the two Drafts revealing
flaws and discrepancies and the basic principles of thesc Drafts which ap-
pecar to be inconsistent with the legal concept of "agency" as vicwed in the

Common Law systcm. The distinction between the two Drafts lics essen-~

tially in the fact that the uniform law on agency applies (a) if the "
"agent " acts in the name of the "principal", (b) whether the act perform—
ed is or is not a sale, whilc thc uniform law on commission applics (a)

if the "agent" acts in his own name, (b) only if a salc contract is
involved.

The Committee asscrts that such a distinction, whilst reflect—~
ing the onc, usual in continental laws, between agent and commission agent,
is intcrely unkown in the Anglo-Saxon system. There is only one institu-—
tion in this latter system, namecly, the "agency",regulating different ca-
togorics of "agents" (the "factors", included in these, appear to come
closest to the commission agent) but which makes no distinction aﬁ all
according to whether an "agent" acts in his own namc or in the name of a
"principal'. Assuming that these two uniform laws arc applicable in‘the
United Xingdom, they would lcave an important serics of "agency" relation-—

ships outside of their sphere of application :




(&) a considerable numer of ncommercial agencies' either because they have

no connoction with contracts of salec, or bocausc they are not practi-

ced professionallys;

(b) the casc involving the mundisclosed principal®: in Comnon Law an

"agent! vested with the power to act for a "principal" binds ‘the

latter to third contracting partics cven in cascs where he acts in

his own namc. While the Draft on commission SCCLS to lic on the basis

of o similar principle (Articles 19 and 20), the Draft on agency

expressly cxcludes 1t (scc Explanatory Report at page 34), providing

for only cascs where 'a person nanifestly acts in the name of

another" (Art; l3)$

(c) cascs of "agencics created by estoppel or holding out": The Agency

Draft is restricted to considering only somc of thesc (Articles 5,

9, 10). Thus, ncither of the two Drafts provides for the case of a

"principal" who, by mcans of certain verbal or written indications

lcads third partics to view o person as his "agent" and consequently

con no longer object to thesc third parties that he, in actual fact,

had no intention of conferring on such person the title and the powers

of an "agent'.

Obviously originating from the Common Law system wherein a

singlo_concept oxists for all varicties of agencies considering however

relationships between 'agent" and "principal", between "agent' and third

partics and between ”principal“'and third parties altogether, the Committec

refuses to agree to the distinction contained in the basis of the two -

UNIDROIT Drafts and according to which the uniform law on agency must be

confined to regulating relationships between the represented party and
consider

third parties, while the‘uniform law oﬂ commission should chicfly

relationships between principal and commission agent.
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The Committec thus finds that cach of thcse two Drafts is in-
conplete and insufficicnt and would like to scc both the law on "agency"
and the law on "commission" rcgulate the three categorics of relationships
which, in Common Law, arc indifferently originated in all cascs of "agency" .

On the other hand, cven if ome were to agree to thc basic
distinction criticized above, the Committec finds that there are certain
flaws.

Phe Cormittec stresses that the Draft on commission also con-
tains certain provisions regarding rclationships between principal and
third partics (contracting party and creditors of the comission agent):
the Draft on Agency, ror its own part, considers a series of occurrences
- deceasc, loss of capacity, bankruptcy - which put an end to agency 1
(Articles 17, 18, 19, 21); is it to be inferred that these circumstances
do not affect rclationships between the principal and the agent ?

Likawise, Chapter III, dcaling with the oxtent of agencys ghould
this merely apply to rclationships between the agent and third partics
without affccting relationships between agent and principal ?

In conclusion, the Committce handed down an unfavourable opinion
on the Drafts prepared by UNIDROIT on the grounds that, if they werc to be
adopted as at present worded, there would be an uniform law (that on com-
mission) applying only to a limited catcgory of contracts concluded by
"commission agents", whmch in any even is not a frequent occurrence in the
United Kingdom. On the other hand, as other uniform law (that on agenoey) s
covering all cases of "a agency", but only applying in cases where the
"agent" acts in the name of the "principal".

Lhus, ncither the formcr nor the latter of these two laws
would be applicable to "agencies" other than "commission agencies" wherein
the "agent" acts in his ovn name but on behalf of others. Lilkewisc, the
magencics for undisclosed principal” and the "agencies created by holding

out" would be disregarded.



The Committee admits that the preparation of a draft uniform

law covering all aspcets of Nagency" may not be opportunc. Therefore it

proposecs that there be cstablished, in terms that would be acceptable to

both systems resulting fron Statute Law and the system resulting from
Common Law, a category of ncommercizl agents" which is of a considerable
practical importance in international business. It would thus be expedicnt

to draw up ccrtain rules governing all aspects, including relationships

between "principal' and "agent" and relationships between "principal and

third parties and between the latter and the "agent'". Such a wiiform law

could be restricted to "agencies" in international sales.

Regarding relationships between "principal" and nagent", this

s on "commercial agency" should apply:

uniform lat
ginates the place of business of

when at the time the relationship ori
o ig in two differcnt (contracting)

the "principal®™ and of the M"azen

States;
-~ in cascs where “ageancy'" was established so as to cnable the "agent! to
effect on behalf of the "principal' an international sale or purchase

within the mcaning of Article 1 of +the uniform law on international

7ith respect to relationships between the "principal" and the

Magent" on the one hand and third partics on the other, instead, the uniform
1aw should apply to cases where the concluded contract constitutes an inter-

national sale within the meaning of Article 1 of the uniform law on inter-

national sales.






Remarks on the Articles

Article 1

Paragraph 1

The United Kingdom and France propose to restrict the

sphore of application of the uniform law, inasmuch as it is considered

to be too extensive.

France suggests that the uniform law should only apply
in cases where, by reason of the rules on the confllct of laws, em~-
bodied in private international law, it is the law of one of the con-

tracting States that recomes applicable.

The United Kingdom takes as a reference the uniform law
on sales — and states its preference for the order of submission adop~
ted therein, rather than that appearing in the Draft: Article 2 of
the Draft should thus come before the present Article 1, and the

wording thereof should be the same as that used in the uniform law
on international sales.

Finally it wants the Convention approving the uniform law

on Agency to contain a provision - as it is given by Article 3 of the

Sale Convention - according to which any contracting state should be

allowed to restrict the application of the uniform law to contracting

states only.

Paragraph 2

The German Federal Republic and Austria criticize the

referencé made to the "general principles which are at the basis of

this law ..." as the only source of interpretationland observe that



these are too vague and not suitable to fill certain important gaps
in the rules provided for by the uniform law such as questions regard-

ing liability, for instance.

The United Kingdom doubts that this reference would lead
to a uniform interpretation.'The United Kingdom wishes that the
wording of the subject rules be identical to that of Article 17-1 of

the uniform law on sales.

Finally, the United Kingdom refuses to agree to the sug-
gestion made in the explanatory report, aiming at entrusting UNIDROIT
with the responsibility of rendering an opinion in matters of inter-
pretation of the uniform law. The contracting States could in any
event forward each year to UNIDROIT any such arbitral awards and ju-

dicial decisions as may have been handed down in the subject matter
during the year, so that the more interesting awards and decisions

could be periodically published.

Article 2

The manner in which this Article defines the "foreign
charaoter" outlining cases in which the uniform law should apply is
not considered to be éatisfactory by the German Federal Republic,

fustria, Israel and the United Kingdom.

The German Federal Republic finds that the uniform law
should apply only to agency in international sales within the meaning

of Article 1 of the uniform law on sales.

Israel and the United Kingdom stress the equivocal and
evasive nature of the criterion drawn from the performance of an act

in a State other than that wherein the place of business, OT, in




default, the place of habitual residence of the principal is to be

found, They believe that such a criterion would be satisfactory only

in the event that -the act performed by the agent reveals in itself a

certain international character which would justify the application

of the uniform law. The United Kingdom particularly would like to see

a botter definition of such an act, based on the definition appearing

in Article 1 of the uniform law on sales. A similar observation was
made with respect to Article 2 of the Draft on Commission.

Tho observations made by the United Kingdom deal, fur-

ther, with scveral points of detail, specific statements and clarifi-

. . . . . T
cations, Thus, the expression "place of business" (rétablissement! in

the Fronch version) is considered to be inexact: what would happen,

for instance, if the principal or the agent were a commercial company

idiaries throughout the world? Once

performed per

having several branches or subs

again it is stresscd that tho nature of the operation

8¢ should be given more rolevance. The United Kingdom further wishes

that the time to be referred to be better specified for the purpose

of ascertaining the respective positions of the principal and the

agent.

~Article 3
Israel finds that it would be opportune to define the
"agency'", i.e. the institution that is the subject of the uniform law,
rather than the partics to the legal act.

The Gorman Federal Republic and Austria express dissatis-
faction over the fact that "unilateral acts!" were omitted from the list

of any such acts as the agent may perform.
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The United Kingdom's commentary reflects this country's

fundamental criticism over the basic division of the two Drafts. In

common Law whether the agent acts in his own namc or in thc name of
the principal is an entirely irrclevant fact in that the term "agent"

covers, without making any distinction whatsoever, any such persons

as may act on bchalf of a "principal".

The Governmont of Israel points out that cven if one werc
to accept this distinction in the definition of agent as "a person
performing acts on behalf and in the name of anothor porson', it
would still be unsatisfactory in that ;4 is moreover admitted (Ar-
ticle 13) that an agent may act without disclosing the name of the

principal. Onc should, therefore, cither delote tho words "and in

the namo" or substitute the conjunction "and" by the conjunction "or'.

Isracl further proposes that on the definition of "author-

", or a situation entailing such a qualifi-

ization'" the oxpression

cation" should ke deleted, in that it is decmed to be inconsistent

with the provisions contained in Articles 5 and 6 of the Draft.

Rogarding the concept and the definition of "authoriza—

tion'", the British commentary points out that therc oxists an ambi-

guity bccausc of the fact that the definition given scems 10 consider

only the power conferred by the principal on the agent in respect of

the third parties. It would be opportune to consider first the act

of the principal per S¢C; from which such power originates.

The United Kingdom finally refuses 10 admit that the

casc of the "undisclosed principal’ be disregarded.
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Article 4

‘Paragraph 2

Austria finds that the cxception raised in the third
paragraph is too restricteds: Austria wishes that in no event shall

the uniform law apply to agenoy in legal proccedings and action.

The German Federal Republic, Austria, France, Isracl and
the United Kingdom find that the oxception concerning agency on be-
half of logal or natural persons, reforred to in the explanatory

report (page 35) should be oxpressly worded in the text of the ar-

ticle,

Germany would like to have excludod from the sphore of ep-

plication of the uniform law not only the organs of the legal persons,

but also the agents acting on bohalf of corporations devoid of any
logal personality.

The United Kingdom, conversely, does not entirely agree

with the uniform law not applying at all to relationships between

certain organs Or company representatives and third parties.

Paragraph 3

The Austrian covernment finds that this provision fails

to make senses it is preferable to say that the uniform law shall not

apply to agent—prinoipal relationship.

The British covernment belicves that this self restriction

constitutes a sorious default in the uniform laws furthermore, no

rules were laid down for settling conflicts —~ if any — arising bet-

s concluded

weon the uniform law, the Municipal Law and the convention

by the parties., There is in fact a qumber of Articles of the Draf®
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which could be applicable to relationship between the principal and
the agont (Article 19 to 22): should the partics be ontitled to de-
rogate thorefrom?

Article 5

Paragraph |

The German Federal Republic expresses dissatisfaction
over the fact that the Draft omits to provide for two cascs of agency,
where no authorization has been given, but as far as third parties arc
concerned: a) where the principal, though being aware of the fact
that somecone claims to he, and acts as if he were, his agent, fails
to do anything to prevent this from oosourring; b) where the principal
isvnot awarce of, but should take into account that the person acting
as his agont, because of tho position occupied Tty him, appcars to be,

in thc cycs of third parties, as his agoent,

Paragraph 2

The German Federal Republic, Austria and Francc propose

that this provision be deleted.

France points out that the subject provision may give
rise to difficultics in intcrpretation, particularly in cases where
the document providing authority was drawn up in a State other than
that in which the transaction involved should be performed bdY the
agent, and, likewise, in cases where such authority provides for the

accomplishment of several acts.

The Governmont of Isracl stresses that according to the

cxplanatory report (page 36) the wording "a prescribed form of author—
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igation" should be substituted by the following: " a prescribed

form for tho act to be carricd out.”

Article O

Prance, Isracl and the United Kingdom belicve that this-
provision in actual fact constitutes a particular case of authoriga-
tion and should be embodied in Article 5. The United Kingdom wishes
that a clear distinction be made between cases involving express
authority and casces where authority to act is inferred from the posi-

tion in which the principal has placecd the agent.

Article 7

TIsrael suggosts that the following paragraph bc added

to this Article:

"he liabilities of the agent towards the principal and the third

party shall not arise unless tho agont had the leogal capacity to

bind himself in this respcct".

The Government of Israel further finds that the law ap-
plicable to the legal capacity of the principal and of the agent

should also be clearly stated in this Article.

Article 8

Paragraph 1

The German Federal Republic and Israel find that the

requirement of an "express” authorigation is not justified and pro-

pose that the validity of an impliéd authorigation be admitted.
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Paragraph 2

The Corman Federal Republic believes that the rofercnce
to Municipal Law, in sub-paragraph 1, is too burdensome On the prin-

cipal. Gormany would like to have the subject sub-paragraph deleted.

Prance would like to have the concept containocd in sub—

paragraph 2 more clearly specificd.

Asustria coxpresscs dissatisfaction over the lack of any
provisions concerning thc agent's liability in cascs whore he cffects

a substitution without being so authorized.

Isracl believes that a provision of this Article should
convey the idea cxpressed in the cxplanatory report (pago 38): "It
is obvious that the agent and his substitute must inform the principal

of thc changc as soon as possible.”

The United Kingdom, without raising any objoctions agains®
the Tules contained in Article 8, states it would liko to be further

enlightened on the following points:
~ does the term "substitute" cover the notion of ngub-agent"?

—~ if this is not so, what happens to the appointment of a

deputy-agent?

— in the event of a substitution occurring, shall the formeT
agent still be responsible towards the principal?
Article 3

The German Federal Republic and the United Kingdom were

very cautiols in expressing an opinion on the advisability of adopting
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this provision, and observe in substance that as the extent of agen—

cy towards third parties is here involved, one fails to sce how such

third parties could be in a position to appraise it in the absence

of a formal document which should be submitted to them.

IsTacl suggests that this Articlo should include the

casc known as "agency of nocessity" and proposcs that a provision

should be added worded as follows:

"An agent is presumed to be authorized to perform any unforesee—

able act reasonably nccessary for the protection of the interests

of tho principal with rogard to the objcct of the agoncy, when—

over the intcrests of the principal are such that no delay should

ocour in carrying out the act,”

Article 10

United Kingdom's commentary believes that the cxpres—

sion "all such acts as may normally entail this management" 1is too

vague and roquires a reference to Municipal Laws and domestic usages.

Article 11

France questions if the presumption ostablished is con-—

sistent with practice and if the appointment of several agents docs

not lcad onc rather 1o supposo that cach one of them has only a

partial duty to accomplish. IFrance would, furthermore, like to sce

that it be specified that the presumption could be reversed under

an cxpress clausc included in the document providing authority.
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The German Federal Republic PTOPOSeS that at least in
cases where unilateral acts of third parties are to be accepted,

authority should be provided for individually.
TIsracl would 1ike to see the hypothesis of the plurality
of principals settled and suggests that the following addition Yo

nades

n If scveral persons have given authority to an agont in the same

~act of authorization to carTy out thc same act on their behalf,
it shall be presumed that the act is to be carried out for them

jointly."

Article 12

Paraeraph 2

The United Kingdom proposes that the following wording

be adopted:
nyf the agent has oxcceded the scope of his authorization, then,

subject to the next paragraph of this Article and to Article 15

the principal shall not be pound by the act of the agent."

Paragraph 3

Trance proposes thot the term npegtriction”, which soemsS
to refer only to an initial 1imitation, be gubstituted by the ex—
pression n1imitation of tho agent!'s powers,"

The German Foderal Republic and Austria lay stress on

a contradiction alleged to exist between paragraph 3 and paragraph

> of this samc ariicle as well as with paragraph 1 of prticle 23,
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Isracl believes that any such act as may come within

the scopc specified in Article 9 is an act of agency, irrcspec—

$ive of eny such restriction as may have boon laid down by the

principal. Isracl comes to the conclusion that this paragraph is

confincd to specifying that the principal shall not be bound by

any such act of the agent as may normally fall within the scope

of agency, in cascs wherce the third party has geined knowledge of

the oxistonce of a restriction of the scopc of the authority.

Paragraphs 3, 4 and 5

The United Kingdom finds that these threc paragraphs

arc not sufficiently clear and arc unsatisfactory in their struc-—

turey and believes it would be advisable %0 consider adopting a

difforont wording directed at better sctting forth the content

thorcof.

Article 13

pustria believes this provision to pe dangerous inas-

much as it is of such a naturc as to lead to a confusion with in-

dircct agency. Austria furthermore criticizes the solution proposed

in paragraph 3 as the third party and the agent have been qui te

willing to deal with the principal or on his behalf.

Israel and the United Kingdom conversely support this

provision as it might cover at lcast the cascs of "partially un-

disclosed principal', and would like to take this Opportunity to

stress that they believe the Draft should also oonsider the cascsS

of "undisclosed principal’, which are of frequent occurrence and

useful in commercial practice.
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United Kingdom's commentary appears to be in favour of
the provieion forcing the agent to disclosc within o given time—

1imit tho namc of the principal.

Tsrael and the United Kingdom, on grounds of logic
would likec to see the expression "... in the namc of another person”

substituted by the wording "on behalf of another person.”

Article 14

The German Fedcral Republic and Austria state thelr
disapproval of the prescnt wording of this Article. Germany would
particularly like %o sce the Draft clearly specify that, in cascst
wherce the legal effects of an act could be affected Wy a default of
consent or by the knowledge of certain circumstances — OT by tho
possibility of gaining knowlcdge of certain circumstances -~ tho
person of the agent «hould be first considered; in any ©25Cs the
principal should not bo allowed to raise the contention that the
agent lacked knOW1odgo when hce himself was informed, OT should
have s0 been. For comparison,referonce is made to article 7 of the

uniform law on salcs.

The United Kingdom would rather have this Article

doleted inasmuch as it is velicved to be not at all cleal ond of



Article 15

Paragraph 2

© The Gorman Federal Republic, Austria, the United King-
dom and Francc are opposcd to a limitation of the time during which
‘Tatification should occur,
Francc proposces the adoption of the following provisions:
"Ratification shall be considered to have legal force cven in cascs
where this act could not be validly implemented at the timec it was
accomplished, except in such cascs where it would adverscly affect
any such rights as may have been acquired by a bona fide third

party."

Parasraph 3

The British commentary suggests that this proposition
bo gencralized for the sake of oxtonding it to all such cases

whoere an agent was cither not qualified or not yet in oxistence.

Paragraph 5

The French commentaTy Proposes that the following

wording be adopted:
"The third party and the onec who has been bargaining as an agent

may agree for the purpose of finding that the contract was not

validly concluded «o.

Paragraph 6

Isracl proposes that the following provision should

be added:
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"Whore, at the timc the act wns porformed, the third party did
not know por ought t0 have knovm, that thc agent acted without
authority cr in CXCCSS of his authority, he may, until rotifica-
tion of the act has been brought to his notice, rescind the con-—

tract.”

Paragraph ©

FPrance proposcs that this paragraph be deleted, in

that it is believed to be tco compelling for the principal.

Paragzraph 9

France rccalls that Municipal systoms provide for s6V—
oT al rulcs governing the transfer of rights and obligations and
suggests that the uniform law should lay down difforent rulos depen-—
ding on whether a universel succossion or a gsuccession botween legal

persons ¢te, is involved, or clsce refer to Municipal law.

Paragreph 10

The British commentary questions the mecaning of this
provision. Believing that, in view of the gonoral gtructure of the
Draft, it cannot concern rclationships between the agent and tho
principal, it comes to the conclusion that the rules contained in
the preccding sub-paragTraphs apply in cascs of absence of authority,
while the subject provision rclates to cases where the authority
is oxcecded., But in this casc the following specific statemont
should be made: "The provisions of the foregoing paragraphs apply

also 1o ...".

Pustmeet g
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Article 16

Austria and the cerman Federal Republic find this pro—
vision unsatisTactory.

The German Federal Republic particularly criticizos the
abscnce of moro specific indications. Germany further points out
that there here exists a contradiction with Article 8 of the uni-
form law on bills of oxchango and with Article 11 of the uniform

law on. cheques. This exception should be in any case stressed.

The United Kingdom suggested that the third party should

be placed on such position as he would have been had the principal

been bound by the oct involved.

T'ranco proposes that Article 16 and paragraph 2 of Ar-

ticle 24 be deleted and that o Chapter VI be ndded to the Draft,

composod of & single Article to be worded as followss

" Anyono claiming to be an agent shall be liable towards the third

party for any such injury or damage as mey have been caused to the

latter:
) in acting without authoritys;
D) in excceding the limits of his authoritys;
¢) in acting subsequent 1O termination of his

authoritye.

Nevertheless, this 1igbility shall not apply in cases

whore the third party gained knowledge; OT should have.had know-

lcdge'of the fact that the agent lacked the necessary authority,

that he had exceeded tho limits of such authority or that such

authority had come to an end."
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Article 17

The United Kingdom states it is on the whole satis-—

fied with the provisions contained in prticles 17 1o 56, The United

Kingdom proposes, howeveTs in this conncction, certain improvements

in the wording of the English version of thc Draft.

Me Germen Federal Republic bolicves that tho deccase

of the principal should not be tho Causes in every case, of the

conclusion of the agency involved. There arc cortain cascs in com=

mercial practice (for instanco: & "post mortem' power of attorney

to o Bank) wherc this rule could prove tc be embarassing.

If tho spherec of application of the uniform law WCTOC
$o be restricted to international sales, the rule contained in AT-
ticle 20 would bo perfectly adcquate to avoid any such unfortunate

consegquences as may result from Article T, paragraph 1 thereof.

Francc also recalls that in 1its Municipal law provision

is made for cases where tho cxtinction of a physical oT legal per-

gon docs not automatically rosult in the conclusion of the agency

relationships thus, wherc the principal is a businessman Or & COT=

poration which still hao to be wound up.
Thereforey the following suggestions were mades
h added: "By an express agroement

- o supplementary paragrap

petween - the agent and the principal, the provisions‘containod in

sub-paragraphs 1 and 3 of this Articlec may pe derogated from"s

~ paragraph 3 should be worded as followss: rif the principal

is o legal poTson, tormination of the latter's personality shall

causc the agency to ccasc undeT thc same conditions".

e T T e
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Tsracl finds that the provisions contained in Articles
17 to 26 arc 10O involved and proposcs:

- that Articles 17 to 54 be combined into one sole Article to

be worded as follows: 'The agency terminates upon the death, loss

of copacity or bankruptcy of the principal or the agent, or, in

casc of bodies corporate, upon their winding up.

Neverthcless, acts carried out by the agent afteT such

termination shall bind the principal, his successors or his cstate,

if, at the time tho act was performed, the third party did not know

of the termination.

Notwithstanding the death, incapacity, bankruptcy oT

winding up of the principal, the agency shall continuec in-so-far as

ig necessary to prevent damage thereby to be caused to the princi-

pal, his successors or his ecstate.”

—~ that Article 22, 23 and 26 be combined into one sole Article

to be worded as follows: nThe agoncy terminates when the authoriza-

tion has been rcvoked, and insofar as it has been restricted, bY

tho principal, or has been renounced by the agent, and, at the time

the act of the agent wae performed, tho third party knew of the
tormination.

A third party is presumed e know of the termination

of the agency when the authoriZation has beon revoked, restricted

or renounced in a measure reasonably similar to that in which it

had been created or by a procedure of invalidation, if such pro-

cedure is recognised in the country in which the act of the agent

is to be performed.”

— that Article 3, paragraph 3, Article 26, paragraph 3 and Ar-—

ticlo 24 should be deleted.
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Aarticle 18

France agrecs with this provision, provided it is more
clcarly spccificd, notwithstanding the foct that the subject rule
is inconsistent with the rules of French Municipal Law in the mat—

ter.,

Tho United Kingdom finds that the concept of "total
1oss of capacity" is ambiguous and vaguc. What matters in the ins—
tant cose is the capacity to accomplish a given act. The United
Kingdom suggests that thoe following wording be adopted: "IT the
principal loses his capacity then the authorization shall bind
only tc the extent, if any, that the principal remains capable

of acting in the transaction concerncd.”

Article 19

Paragraph 1

France suggests that the cxpression ndqeclaration of
bankruptey" be substituted by "the decrece of bankruptcy ©T any

other procedurcs of collective liquidation.”

Paragraph 2

France wishes that‘referencc be made to the concept of
opposability to the mass of creditors, in order that a distinction
may be rcached betweenAany such acts as the bankrupt may accomplish
alone end the acts in the accomplishment of which he must be assisted.
The agent may validly perform the former but not the latter. Para-=

graph 2 should therefore read as follows:
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"However, any such transactions as may be porformcd DY the agent

following an adjudication of bankruptcy, OT following all proced~-

ures of collective liquidationy shall be opposable tc the moss

of creditors to the extent to which they would be had they been

performed by the agent alonc,"

Howover, as also in this casc tho good faith of the

third party ought to be safeguarded, the subject Article should

contain the following paragraph 3:

"Transactions performed by the agent following bankruptcy or any

other proccdure ¢f collcctive liquidation may be opposed to the

mass of creditors only if the third partics did not know of that

circumstance at the moment transaction was performed."

Article 20

France proposcs that a distinction be made between tho

person of the official who may dics become incapable OT bankrupt,

and tho cnterpriso which normally, cven in the afore-mentioned cir-

cunstances continues its activity. The provision containcd in the

Draft would appeal to be too restricted and would threaten to lead

to an automatic, and thereforo t00 strict an application of the

principles sct forth in Articles 1T, 18 and 19.

Conversely, the British Committee pelieves that this
provision is toc vague and suggests that the following wording be
adopted:

"Yotwithstanding the deceasgy incapacity or pankruptcy of the prin—

cipal the agent may, excepting in cascs where contrary instructions

are issued Dby principal's cuccossors and assigns, continue to act
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as agent if a tormination of such agency would in all likelihood
coausc injury or damege to the principal, his successors OT nssigns

or to the mass of his creditors.”

Articlce 21

Only the hypothesis spccified in paragraph 3 gave rise

to certein queries.

France and the United Kingdom belicve this rule to be
too strict and would like to sec that the principal be offered the

possibility of averting it.

Article 22

The German Federal Republic strosscs that besides the
cascs envisaged in Article 25 there arc other circumstances in-

volving irrcvocable powers of attorney.

The British Commission also questions if, as %o the
rclationships between the principal and the agent withdrawal of
authority should be invariably admitted without the agent being
acocorded any rTight to compensation, In this connection tho Committeo
onvisages an hypothesis where Chapter V would be applicable, as ruled
in Common Law systems, to the rolationships between the principal

and the agent.

Article 23

Austria and France criticize the usc made of the term
"omortissement” having such a term a mcaning only according to the

pustrian and Italian legal terminology.
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Austria proposes that a roference should be made 10

the recognition of such a procedure in the other country and not

to the validity of the amortization procecdure.
Franco suggests that a) be worded as follows:

na) - In cases where the document instituting or

ascortaining authority was deprived of any cffect

by a proccdurc intended for that purposc ...".

The United Kingdom gqucstions the practical utility of

the last paragraph in that it appcars to cnvisage 2 supposition al-

ready coverod by 2).

Article 25

Austria belicves this Articlec to be insufficient to re-

gulatc tho question of 'agency on behalf of the agent or of third

partics". Austria also criticizes the rule contained in the latter
part of this Article.,

France would like to secc the two parties of this AT-

ticle morc distinctly scparated, the former to express o principle

and the latter an exception.

The United Kingdom agroecs to accept such a rule reflect-

ing the doctrine of "agency coupled with an intorest” such as is

known in Common Law.

Article 26

pustria and France repeat the observations already nade

by thom with respect to Article 23.






PARY  II

DRAFT COLVZITION PROVIDING A UJTFORI  LAW O THOD CONTRACT OF

COIRIISSION O THE TITCRIATIONAL  SALE  OR PURCHASE OF GOODS (LUC)
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General Remarks

————

Tleven Statcs have atated their views on the Draft Convention

providing » uniform law on the contract of commission on the international

sale or purcuanse of goods.

Pinland, Sweden and Denmark confine themselves to observing

that the draft, in its presont text, may with difficulty constitute

2 basis for o fruitful discussion by an international conference.

Sweden and Denmark particularly stress that the provisions contained in

Chapter TII of the Draft are far too inconsistent yith the principles of

- % - 3 . 3 . 0
their respective municipal laws governing the subject matter.

Bxceptions on the merits of the Draft were submitted by

1)

1 \ . .
orwvay and the United Kingsdom.

Torway is nov inclined to believe that a uniform law dealing

merely with commissioun agency would serve any useful purposc in that a

sreat variety of relationships exist in international tusiness which may

be defined, broadly speaking, as intermediate and which, notwithstanding

different appellatives,; appear to have similar characteristics and

requirements. Torvay ig of the opinion that it would be much more to the

point if an w«itompt were made at drawing up uniform rules governing

relationships catablished by long term agencies of sale, which are of

congsiderable practical jmportance in international pusiness relations;
the present Draft dealing, rathers with the basic rules of mandat, fails

to sive sufficient relevance to such matters. Certain essential points,

(1) 4g far as criticisn of a general aature set forth by the British
Governmental Committee is concerned, reference should be made to

the answers relating to the draft on agency.
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such as the oblization of notice in cases involving revocation or
renunciation of ~ long term contract, or further, the obligation of

paying an indemnity in these same cases, are not dealt with in the Draft.

On the foregoing points :dJorway relies on two Drafts, one

drawm up by the Uaion Internavionale des Agents Commerciaux et Courtiers

(September 1965) and the other by the Internationale Liga der Handels-—

vertreter und Reisenden (June 1965) providing Tor relations of a nature

very similar to commission agency, for the purpose of stressing the

important practical aspect of the matter.

The German Pederal Republic, Austria, Irance, Tsrael, Belglul
and Portuzal, on the other hand, expressed, on the wholc, a favourable
opinion even though claiming for a closer co~ordination betweecn articles
1, 25 3, 4, 6 and 7 of the present Draft and the corresponding articles
of the uniform law on sales so that the sphere of application of the two
uniform laws may be established better and in a correct and identical

Mmannexr.



Remarks on the Articles

Article 3

For the sake of greater clarity the United Kingdom suggests

that this article be worded as follows:

"The parties to a contract of commission shall be free to

exclude the application thereto of Chapter II of this Law, either

entirely ox partially wut may not exclude the provisions of other

Chapters of this Law.

: : . 1
"lhen .irt. 26 of this Law appllcs\ >, the commission cgents

concerned shall be free to exclude the application to the relations

between them of Chapter T of this Law either partially or entirely.

nohe principal and the third party shall be free to exclude

the application to the relations between them of Chapter III and v

of this Law either entirely or partly.

"Any such exclusion may be express Or implied."

Article D

“he German Federal Republic suggests that the sphere of

application of the wiiTorm low should be ~vtended to any such persons asy

durine the coursc of their business activity, are led to perform commis—

O
sion transactions, while the more or less professional character of their

activity as commission agents should be disregarded.

The United Kingdom stresses that the definition of a com-—

migsion agent as a person acting "in his own name" is devoid of any

meaning and cannot be introduced into the Common Law system.

s

(1) In cascs where the commission agent has concluded a contract of
ther commission

purchase or sale through the intermediary of ano

agent.



The United Kingdom soys it would rather heve the personal responsibility

(&)

cad liability of the commission ~7ont be ;iven pProminence, and proposcs
that the following definition be adopted:

w7y, this low,commigsion agent means anyone who in the course
of his business undertakes to become w party to contracts for the
sale or purchasc of goods for the account of another (the principal ).

Article 5

In cases where a reference to usaves is involved, the British

Committce discloses its prefercnce for the wording adopted in Art. 9 of
the uniform L2w on sales. The Committec criticizes the fact that this

roforonce 1o Usases is rostricted to the solc rolations petween principal

) ""/U
and commission arent; and obsocrves that if it is admitted that the prin-
cipal and the third party may derozate from Chapter IIT, it should

likewisc also be ~dmitted that usages can bo productive of the same
cffect.

In short, the United Kingdom proposes the adoption of the
following new wording:

wporties shall be bound by any usage which they have
cxpressly or implicdly made applicable to their contract and by
any practices which they have ostablished between themsclves.

nfhey shell also be bound by usages which reasonable persons
in the semc situation as the parties usually consider to be appli-
cablce to their contract. In the ovent of conflict with the present

Law, thce usages shall prevail unless otherwise apreed by the parties

nrovisions oTr forms of contract commonly
are employed, they shall be interpreted
given to them in the trade concernc

"Therec cxpressions,
used in commercial practice
according to the meaning usually
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irticle ©

Paragraphs 1 aud 2

Tsrnel and the United Kingdom arc of thc opinion that the

provisions concerning the commigsion agents'! dutics and liabilities are

incomplcte and not sufficicently specificd.

Isracl suggests that paragraphs 1 and o should Dbe combined

(&3

with Art. 14 and, possibily, yith Articles 9 to 11 for the sale of

obtainin~ o single article ocmbodying also a provision of a general sCOPC,

stipulating for instance that the commigssion agent shall act in good

faith and av~id conflicts between the intercsts of the principal, his

own and the intercsts of third partics.

The United Kingdom stated its dissatisfaction over the absecnce

of - provision conceruing good faith and professional skill and believes

this should be added to the oblijation of diligonccee. The United Kinzdom

Turther believes that the obligation concerning information is t00 strict

and that the commission agont should be required to account for his

actiong only in cases where this is requested of him by the principal

or should a particularly important fact occurs; OT, further, upon his

commission being concluded. He should oleo be asked to give an account

of hig financial management.

The United Kingdom proposCsSy therefore, that Art. & be re-

worded as follows:

"The Commission agent shall be bound to use, when carrying
are of a diligent businessman and the

out the commission, all the ¢
skill to be expected of a commission agent in the trade concerncd.

He must -wotch over and act in the intercst of the principal and

follov the principal's instructions.

"The commission agent chall take carc of things ontrusted to
at the request of the

tion with the commission, and,
ing which he has a

him in connec
ately deliver to him cveryth

principal, immedi
right to claim from the commission agent.
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"The commission ogent shall inform the principal without
delay and by the means of communication usual in the circumstances
about the conduct of thc commission whenever requested to do SO by
the principal and, in any cvent, at the conclusion of the commission
and whenever anything occurs which the principal for his ownd protec-
tion has a right to know.

4The commission agent shall keep proper financial accounts of
his operations in conncction writh the commission and submit them to
the principal at reasonable intervals and 2t tho conclusion of the
commission.™

Paragraph 3

The provisions regarding the commission agent!s liability
do not satisfy cither the German Federal Republic, or lsrael or the
United Kingdom who object that these provisions arc vasul, in that they
do not statc what kind of default in cxccution is envisaged, ond arc
incomplete in that they not provide a system for the compensation of

damagese

Tsracl would like to add to the single Articlce proposcd;

resulting from a combination of Articles G to 11 and 14, another Article

of = gencral SCOPC) ruling that in cascs where the commission agent fails
to fulfill his dutics and obligstions the principal shall be entitled tO
claim for any such reparations as may be provided for, in cascs of breach

of contract, by the unilorm Law on salcs or by municipal law.

The British Committce proposes that parsgraph 3 bC taken out
and replaced by o new article to be worded as follows:

"fherc o commission agent fails to carry out his obligations
under Art. 8 to Art. 14 of this Law he shalls

a) forfeit any right to remuncration in respect of the transaction
conccrned, and

b) be lizble to pay such compensation to the principal as will place
the latter in the same position as he would have been,had the
commission azeat fulfilled his obligations.”
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Article &

A

Austria ond the United Kingdom wish that insurance liability

be morce corrcctly specificd. sustria recalls that the draft on interna-

tional forwarding agency lays down that in cascs where insurance 1is
obligatory and in default of orders given by the principal the

forwarding agont shall bo hound to sccure such insurance coverage at the

customary conditions.

On the samec basis, the Britich Committece suggests the

adoption of the following wordings

men the commission agent has been instructed by the principal

ro the goods to be bouzht or sold under contract of com-—

to insu
mission, he shall insurc them in accordance with such instructions.
agent shall not be

In defzult of such instructions the commission &
obliged to insurc the goods save that, wherc insurance ig normal
according to the particular trade or business carricd out by the
jon agent shall be obliged to insurc
arc normal according to the
trade or busincss in the
ess Tor

commission agent, the commiss
for such amount and for guch risks as
law and usages in force in respect of such
torritory where the commission agent has his place of busin
the sole or purchasc of the zoods to be dealt with under the con-

tract of comnission."

Article 11

Tho United Kingdom is of the opinion that the rule contained

in this articlec is an improvement on the provision embodicd in the Common

Law in the mattcr of "agoency of neccessity". The United Kingdom, howeveI

proposcs the adoption of cortain amendments, particularly suited to vest
the commission agent with discrctionary POWeIS in cascs where & deterio-
arket feacts and conditions oOT

ration of the goods occurs conscquent. on m

as a rosult of an cconomic and political gituation.
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Phe Dritish Committec proposes, thercforo, the adoption of
| the Tollowing wordings

"If the soods to be bought or sold under the contract of
commission (or ary other goods of the principul) arce in danger
of poriehing while in the control of thc commission agent, the
commission agent must, if there is no time to wait for the
principal!s instructions, goll the goods. If the goods to be
boursht or sold under the contract of commission arc subjoct to
such deterioration in quality while in the control of the com-
mission agent as substantially to reduce their valuc or to
involve unrcasonablc oxpensc in their prescrvation, tho commission
agent may sell the zoodse"

The conditions under vhich the subject salc chould be effec—

ted shall be laid dowm in 2 supplementary paragraph.

Article 12

ftustria proposcs that the commission agent's liability be
oxtonded to cascs whore aforesaid commission agent fails to convey tho

name of his contracting party to the knowlcdge of the principal-

Article 13

justria questions the nature of the liability with which

the commission agent would be confronted in the casc envisaged by this
articles may the principal repudiate the contract concluded undeT such
conditions, or is it to be performed by the commission agent at the con-
ditions under which he was authorized to conclude it ? Austria further
stresses that cases wherc the commission agent sells at a loweT price,

or purchases at a higher price, arc not provided for. Further, it should
be provided that, where a'commiésion agent is successful in concluding

o contract at morc profitable conditions, the respective benefit should

be at the principal.
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Article 14

_The Gormon Federal Republic and Austria wish that the

c et A meont ool ’ ;
ommission agont be authorized to beccome & sclfcontracting agent, cven

in the abscnce of tho principal's suthorization, in cascs where the

T " - o . o . .
Joods arc subject to an official market quotation.

~h strossing that

2

On tho other hand the United Kinzdom, thou
the pulc proposcd is fairly similer to the systom Tollowcd in Common Law

wishes this rule to bc placed yithin a more gencral coitoxt of the obli-

gation incumbent on the commission agent to act in good faith in rcgpect

4, conccept could Do cmbodicd in Art.

of thc principal. Such 2 8, or in

Art. 14, the commencement of which should thus rcad as followss

w7ithout thc CcxXpress conscnt of the principal thc commission
agent may not benefit dircctly or ipndircctly from any transaction crising
out of the silo or purchasc of goods on the principal's bohalf."

The Britich Committec further questions whether the penal ty

conscquent on this rulc shall bc the nullity of the contract or the

Payment of compensation for damagcesy plus interest, to the principal.

Article 15

Teracl wishes +hat the sccond sentence of this articlc be

taken oute

The United Kingdom rocalls that the right of rctaining pos—

sossion and the right of sclling constitute an oxception and a derogation

from the Common Law. The United Kingdom gtatos its willingness, howecver,
to agree providod coptain specific statements arc madc, and pProposcs that

cr as to roprosent the

the subjoct articlc be rovised in such a mani

principles sct forth hercunder:
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The United Kingdon and Isracl criticize the diffoercnces

oxiati .. . . .
isting between the provisions rolating to the princi all's deccase or
D )

incapacity included in the agoncy Draft and the commission Draft and

Wig . . . . .
ish that cascs of bankruptcy OT liquidation be also provided fors

Articles 19 = 20

Torway arc of the opinion that thesce two

n to the principlec

fustric and
'1 S - R 3

agonecy", The United Kingdom and Isracl, besides proffering certaln

gts for an cxplanation, cssentiaily

CI‘. ] ) - I3

iticigm of form and submitting TEAUC
O: ? - fa) .
‘Press thoir dissatisfaction over the fact that the casc O mundisclo—

ly provided for in thesc articles.

80 .
d principal" has not been clear

The Gorman Federal Republic stresses that thc solution
Proposod igs inconsistent with its own qunicipal law but docs not dony
that +thore is an interesting gide to the questions The Coermon Fedoral
Republic yishes that the toxt gtate if the commission agent must disclosc
b0 the principal thc namc of tho third contracting party and, if in the

AT prm g s , ,
irmative, at which $imce

Isracl wants only the principal to bear the conscquences of
the commission agent's non—porformanco and congegquently suzgests that
Ay such defeonces as the prinoipal mey sct up against the commission
agont ghall not be brought agains?t third partics.
that these provisions might hinder

Horway particularly fcars

vity in his capacity of indopondcnt and

the
commission agen®'s actl

TCen .
Sponsible intermcdiaTlye
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Articles 21 - 22

The United Kingdom suggests that these two articles be
combined into one single article and that the fiction introduced Dby the
expression "the same rights as if that thinz had been delirered to
himself," be done away with. The United Kingdom suggests the adoption
of +the following vrordings

"Goods which are the subject of this contract of commission,

oven while they remain in the hands of the commission ageint, ghall

not be liable to meet the claims of the commission agent's creditors
except to the extent, if any, that the commission agent himself has
rights to such goods against the principal, third party oF other
owmer thereof."

_Article 23

sustrin finds that this provision is complicated and considers

it to be of mno avail.

The United Kingdom proposes the following different wordings:

"Phe provisions of the preceding Article shall apply
notwithstanding that the goods have lost their identity as a
result of being mixed with other goods held by the commission
agent. In such & casc the claims of the various principals and
third parties whose goods have contributed to the mass so consti-
tuted shull be proportionate to the wvalue of their respective
contributions."

Article 24

Still on this point the British Committee proposes the

following wordings

"In the event of the commission agent's insolvency the rights
which he may have under a contract of purchase or sale shall not pas®
to his creditors, but shall pass; as the casmay require, to the
principal or to the third party seller or purchaser."
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Article 20
Augtria refuses to agreeé on the provision contained in this

Article in that it is o rule concerning & natter of public law and could

not, on these grounds; be introduced into the sphere of o~ uniform luw on

commissione.

bl
Paracraphs 1 _and 2

The United Kingdom compares the proposed rules with the

British system of ngolicitor's accounts'. The United Kingdom stresses,

however, that the suggested regulation fails to offer sufficient gua—-

ranteces and does not provide for any penalties in cases where the com-

mission agent neslects to kecp this special sccount in a regular manner:

this because the proyision included in paragraph 3 is absolutely to be

deleted. The British Committee suggests that the following wording be
adopted in substitution therefor:

"Principals and third parties dealing with the commission
o commission agent shall

agent in the course of his business as &
have the exclusive right to participate in the funds in the special
account until they are exhausted. Thereafter they may participate
as ordinary creditors in the general estate of the commission agente.
reditors of the commigsion agent may participate in the
fter the claims of the above

icg have been met."

General ¢
funds in the special account only @&

mentioned principals and third part

Paragraph 3

This provision neets with the opposition of the German

Fedoral Republic, of the United Kingdom and of Portugal who object that

this rule places the purden of the consequences of the commission

agent's irregular conduct on third parties who arc in no way involved

in or liable for such conduct.
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Article 26

The British Committee suggests that this Article should
end with the following wording:

m,.. rclaiions betueen the two commission agents shall be
rczulated by Chapter il of the present Law, unless the parties
expreasly or impliedly ex lude it."

Apticles 27 =nd 20

Austris criticizes these provisions which arc said to resul?t
in the application of the uniform law to relationships other than those

‘ normally occurring within thc sphere of application of such Law.

The United Kingdom belicves that Article 27 lacks accuracye
Phe United Kingdom criticizes the wording of a) which should not be
construcd as allowing the principal to treat the sccond commission agent
as a scller in a salcs commission or as a purchaser in a purchasc com—

mission.

The United Kingdom further stressec that the structure of
Article 27 may possibly lead to the result of subtracting from the
spherc of municipal law certain situations which should normally be
thorcby soverncd and therefore wishes that the requisites of habitual
place of residence of the principal and of the succecssive commission

agents be more clearly specified.






