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R m P ORT

1. A Committee of government Ixperts on Agency and on Commission

on N , e
Sale ond Purchase med [rom 20 Junc o 3 July 1970 under the auspices of

HUIDROIT5 at the seat of the Institute.in'Rome. Representatives of 21
States porticipated 1n the work. TWO inter-ational organisations sent ob-—
servers. A list of participants ig to be found in Annex V of this feport.
. 4ed ovor by-lir. Benjamin A. HORTLEY, Q.C., Hember

Cm . .
The discussions werc presi
of . . . r
the Governing Council of the Institute. T Pudor POPESCU assuned the

post of Vice~Chairmen ond Mr. Allan TPARNSWORTH was cppointed Rapporteur.

2. The following working papers Were beforc the Committce:
form Law on Agency in Privatc Law Rela~

~ Draft Convention providing & Uni
ter with Explanatory Reports (u.D.P. 1961

tions of an Tnternational Charac
Bt. XXIV, Doc. 43)i

aw on the Contract of Commission

-~ Draft Convention providing a Uniform L
Goods with Explanatory Reports

Ontm%hﬁumMﬁmmlsdpoermmmeof
(U.B.P. 1961 Bt. XXIV, Doc. 28);

- Analysisof‘the'rcmarks of Governments on the Draft Conventions providing

o Uniform Law on Agency in Private Lew Relations of an International
Character end on the Draft Convention providing a Uniform Law on the
Contract of Comnission on the Tntcrnational Sale or Purchase of Goods
(U.D.p. 1070 Z%. XIX and XXIV, Doc. 44 and 29);

¢ law rolating to the activity of in-

~ Prospects of the Unification of th
(u.p.P. 1970 . XIX and XXIV,

tormediorics in comnercial matters
Doc. 45 and 30) .

in an attempts to merge the WO initial drafts ad advo-
cubmitted a document entitled "Draft Uniform

tional Sale or Purchase of Goods" to the

g made of this docuacnt during the sessioile

Profcssor ALOM,
cated by the United Kingdom,
Low on Agency in the Interna
Committcc. Dxtensive use wa

no ‘sumnary

3. In accordance with the wishes of the Committec,
to give o

Tocords of ‘the meeting were kept. The purpose of this report is
account of the main trends and decisions taken by the Comnittee.

e e e e e . i e e



be The Comaitice, toking account of thc difficultics revealed in
exammining the observations subnitted by Governments, paid gpecial attention
to the remarks nade by thc coamon law countrics, which were particularly
reflected 1in thc thorough analysis gubnitted by the United Kingdom. It ap-
pearcd thot in this conncxion the fundamental difficulty lay in the very
distinction betweea agency and commission which was at thc basis of the
duality of the proposcd drafts. The Committee, thereforc, throught it ap—
propriate, follouing the United Kingdom suggestion, to cxplorc the possibi-
1itics of Tormiig 01C ginglc text from the two oxtent drafts while trying
to definec & ginglc qotion of agency and by limiting the sphere of applica-
tion of the future ingtruacnt to intermediarios in the salc and purchase

of goods.

De In thig regard the Comaittec decided to study the possibilitics
of a unifor:n rozulation on the activitics of the intermediary acting on
belialf of anothery ;4 being understood that ordinary brokers would be cxclu-
ded aos they nmercly brought purchasers into contact with scllcrs.

6. Phis now orientation of the worlk entailed a complete reformulatbion
of the two initial draft conventions and the preparation of o cortain number
of ncw rulcs. 1+ was obviously not possible, in the tiac allotted to the
comittce, to olaborate fully a now draft uniform law. It was therefore
decided to limit the discussions to a given number of items of particular
importancc for the oricntation of futurc work. The Comnittce decided to
concentrate 1t attention on the following questions, in order that joint

solutions night be Tound:

1.  Sphere of application of the Convention with rcspect to the internationd’
naturc of the activities cnvisaged.,

2. Results of an act carricd out by the agent on behalf of the principal-

3.  Problen of rotification by the principal of an act carried out by a0
agent without authorization.

4. General content of the Convention (Chaptor neadings) -

Te Tteas 1 and 2 were studicd separately in WO 2d hoc working
partics created within the Comnittee. Items 3 and 4 were doalt with in the

Comnittee itself.
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8. The results of the work on these four items, together with 2

hrief commcntary, oppedT in Anncxes I to 1V of this report.

O regard 1O future work,; the Comnittee reque

the gencral framework

n
riat of UNIDROIT to preparc, in accordance with

envisaged, o prelininery dpaft wiforn law which would be rovised by &

linited working party towards the end
were satisfactory, the Comaittec of Govermment Experts could meet again
during the coursc o7 1971 to cxonine ite

asted the Secrcta—

of 1970. 1 4his preliminary draft

e e i - a2
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Spherc  of application of the Convention with
of the

respeet o the intornational naturc

activitics envisaged
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I. JITRODUCT IO
10. As the Comaittee had token the decision of principle to merge

the two drafts on agency and comnission and to confine its task to rclations
ia international sales, it was clear that one of the first points to be
cstablished was the determination of the international character of the
legal relations under consideration in order to definc, from this aspecty

the sphere of application of the law now being studicd.

11. This question wvas deoalt with in Articlc 2 of the initial draft
on agency, and in Articles 2 and 3 of tac initial draft on commission.

12. After o gencral discussion on this matter a working party was

crcated, composed of ilr. SAIDUTE (ilorway), Hr. POPESCU (Romania), lr. EORSI
(Hungary), Hr. SAISO (Venezuela) and 1r. FARNSWORTE (United States of Amcricd;’

13. After recciving a report [rom thigs working party, the Comnittee
rornulated the following drnft articles:

TI. DRAI'T ARTICLES Ol THm SPHERE OF APPLICATION

1. This laow shall apply when

(2) The principal and the third party have their places of business in
the territorics of differecnt States,

(b)  The agent aad the principal have their places of busincss in the
territorics of different States,

or

(c) The agent aad the third party have their places of business in the
topritorics of daiffcereat Statese.

2 Therc o party docs not have a place of business, reference

shall be mode to his habitual residencce.



I11. COLITITARY

h criterion the place of business of the
rec nartios - . . v '
partics concerned, the -agent, the principal and the third party
o considered that this was the best

(pur Iars . .
chaser and soller). The Committe
systeom bascd on a relatively stoble clement

14. This dralt tokes asd

way of ‘s
‘;f of organizing o~ clear
I i [ " -

ch was gimple to dctermine.

g could have been cnvisaged, taking account,

arocter of the sale and the place ot
he contracts of agency and gole.

fficultics; illustratoed
which could clecarly

+han reference could

i pii;i Other poss%bilitic.

"pCPfgrmqiulqu on the 1n?ornatlonnl CE

Dho fi;:;co of tye constitucnt acts ?1 t. .
in partf wos ?cgcot?d,by reason qf %ﬁs inherent di

ot Bo }Cular oy_Artlclo T of ?ho Unliqrm Law on Salc

inserted into a convention on agercy any more

t the international character

i+t was clear tha
ale which was tho cbject

be .
made to it, Ilorcover,
and not to the s

should belong to i agenoy itself
of it,

16. Lilewisc, ony Te ace of performance of the

conati . . Y
. stitvent acts of the contract was rcjected. Tndced, such 2 criterion
a8 e . . . . .

28 considercd inademunte for the characterization of the international

cleme: o
nt ol the relations concernecd.

ference to the pl

£ any onc of
of business

adopted, it ig sufficient i

third porty) has his place
o other two, in order t0

$he il;c- Ac?ording to tho-syétcm
g Sttu pa?tlcs (agont, principals >
ate differont from that of any one of th
Dr?vidc the international elcmend conditioning the application of the
fnlform_lawe This relatively general solution ensures 2 foirlY'CXtonSiVG
application of 4he uwniform law. Tt was considered preferable t0 another
::ii:ioﬂ which would Toquire the positions uédo? (2) ?nd (v) .tQ be mef
ancously. his was decmed 10O restrictive as it would have 1ef®
a certain nuaber of owvious intornational relations outside the sphore OF

2pplication of the law.
a. that the condition

ation it oontemplated
if the agoent and

9] . B
1. Some ricmhers of the Committec considere
becausc the situ

sti .

o pulated in (c¢) was superfluous
a3 nec . .

t;° necessarily covercd either vy (a) or (v). Indecd,
YO Rt . . . 3 .
¢ third party hove their placces of business 1 gifferent countries:
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_  eiiner the agent ond the principal are in the same country, differcnt
from that of the third party, and (a) applics;

— or the principal and the third party arc in the same couniry,
different fron that of the agent, and (b) cpplicsj

opr clge the tarce partics arc in three differcnt countrics and (a)

and () applics.

19. somce delegates, however, cxpresscd doubts about this reasoning.I’t
was stated in particular that (c) clerificd the situntion by setting forth
the principle ond that it had the advantage of clearly ghowing the two
partics concerned (agent ond third party) that the rclations they cstablished
would be governcd by the uniform low, without it being nccessary to refer
to the principal wvhosc place of business could be unknown to the third
party ot the time e concluded the contract. Provision (c¢) was therefore

retaincd.

20, Tn this rcgard, the Committece cxamined the disadvantage that
could subsist, due 4o the uncerbainty as to the appliccble law, when the
application of the wniform 1aw depended solely on the place of businces
of thc principal, which mizht be unimowa to the third party when the con—
tractual relations WeTC cstablished. Similarly, it was pogsible that
and cven the ~ront did not lmow who the third party would be

the principal fo¥ s

or where his plecce of business would be when they concluded their repre-
scntation aspccment and therefore they could not judge as to whether the
uniform law would apply or not. The Committece concluded thot this was

a disadvantage inhercnt in this subject and that the uncertainty could not
be completely removed in these special cases.  Ilorcover, these unceriain—
ties alrcady cxist in the rules of private international law themselves.
Tt was also observed that with respect to the position of the third porty,
the belated disclosure of the existence of a principal, even with his
place of businecss abroad, would always give him the advantage of an

~dditional option by offering him the choice between two debtors.

21. The question of the determination of the place of busincss wasg
also discusscd by the Committec. In this regard it vas pointed out that,
in the case of a compaly with branches or subsidiary companics, it was
nccessary to take into account which of these branches or subsidiary
companics wWas directly conceracd by the particular contract. The Committee
noted that UICTTRAL was cxamining this problem within the ¢ramework of its
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n the Tnternational Salc

stud: - . Y .
v on ‘the Comvention providing & Uniform Law ©
in abeyance for the time

OfG ¢ Eal 1 I -
oods (ULI3). rhig mabtter wab therefore left

bei
ing and the present wording similar to that of ULIS, was retained.

22, he rule stipulated in puragraph 2 of the proposcd article,

governi . . n s . .-
4] trnlng the casc where o parby hag 1o placc O Lusiness is similar to
2iks) ; P .

at appearing in ULIS Article I, paragraph 2.

s drawn by one member to the

2 . . .
3. Phe attention of the Committec va
n the samo country, concluding

casc . s . :
of an agent and 2 principal catablished 1
o CO . , . .

ntract in that country with o third party wh
Tin this cast, the wniform law

1y cxternal clement would

o wag present but whose

place of buginecss was in another State.
bzoiii apply as it %s now drafted; although thc.on : :
irrole place of busincss of the third party, which an occasion mlght.?e
. cvant ag; for cxomple, when the contract was to be performed entirely
in the country in which it was concluded.  The committee agreed that in
such o cage the substitution of punicipal law for thc uniform 1aw might
iizzir wnjustified. It was however considered thab s?ch specific ?ases,
were rolatively rarc, did not justify the inclusion of & special

rOviai . . ~
Provigion in the article which would becon¢ anwieldy and complox by the

int : - \ : :
roduction of ~ new subsidiary criterion accessarily bascd on the place

v

of o )
onclusion or performance of the contract.

b
{
1
1
i
H
H
!
i
H
i
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Results of the ocb carricd out by the agent

Lehalf of  the principal
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T. 13" PRODUCTION

mmittee decided

24. Tor thc purposes of a single conveition the Co
to be attributed

to dcterminc the results which, in the various Ca8CS, were
to the acts pcrformod by onc person acting on bchalf of another within the
£icld covered by the coavention. — Duc to the lack of appropriate legal
torms in Freach, thC yorms "représentant! ond npeprésenté! were used to
ate the Bnglish Masent! and wprincipal”. It Was however,
comprising the notions of agent

riging the notions of prinoipal

transl pointed
out that the first was to be understood as
and commigsion agont, and the sccond s COMP
~nd principal in contracts of commission (commcttant).

25. This question vas dealt with in Articlos‘lZ and 13 of the initi
draft on 2gency (U.D.P. 1961 Bt RIX, Doc. 43); in Articles 19 and 20 of

tne initial draft ou comaission (U.D.P. 1961 Tt XXIV, Doc. 28) as well as
in Article 31 of the draft suomitted 0¥ lir. ANTON.

26. After o general discussion od this 1tem & working party was
cntablished couposed of r. parroy (United Kingdom), Ur. MERZ (Switzcrland),
rp. MDRDIR (Federal Republic of qermany) oad lir. HENRIQUEZ (thherlands).
ttce of the principles which it dccmed
duccd nercinafter under the heading
"psmHes of Cascs oit Ageacy". The worling porty 2lso submitted the draft
three arvicles which, after discussion and amendment, Were finally

texts of
~dopted LY the Comaittce to serve ag o basis for futurc work.

This worlzing party informed the Comni

ghould be coasidered and which arc rcpro

27. Types of Cases OO Agency (A, boing the Agent, T the principals

ond T, the third party) -

contract with T in the nance of P.

1. A enters into
act in the name of P or it may ¥es

(A may cxpressly
oircumstanocs).

ult from the

on behalf of P, although he ig not

revealing ot the moment of the conclusion of the contrect his nome.
duty %o comnunicate within & ghort time—

I1. & centers into contract with T

However, A and T agree On Ats
1imit PX's name.

£ of PX, put in his own nalnce

IIT. & enters into contract with T on behal
ptg octing on PX's bchall may be declared expressly by A or result

ryom the circuastonces) -

al
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Ve :
ar. a) A and 1 agree that PX's idontity shall not be revealcd.

i
ar. b) A and T agree that mo contractual 1inks should be established

botween P and T, whether or not m will discover pts identity.

£ of PX.

IV. A enters into contract with T on bechal
his own bechalf noT it can oe

m 3 - . .
T is not told that A 18 not acting on
argucd by + from the circumstancess

In the cases sub I and 1T direct contractual relationships

will be only cstablished between P and T.

_ In the coses qub III and IV direct contractual rolationships
will be generally cstaslished only between A and T, However certain
continentel legislations (Article 401 OR of Switzerland and Articles 1705-
1707 C.C. of Ttaly), provide with reference b0 gales and purchased of
corporeal goods for cstoblishing to a certain extend direct links cven
between P and T (1.

The contincental oommissionnairc falls under cases Il III and

IV insofar os A cnters into contract with T on behalf of a principal but
not in his namc. - The continental legislations qubmit all these different
cases to o specific sctb of rules governing the "commission—contract",
whercas nccording to the general rules of pepresentation 4he ruling of
casc IT aiffers from the ruling of cascs III and IV as mentioned above
(case II direct relationship Paoand T accepted; cases TII and TV direct

TQlationship P ond T not accepted) .

(1) Hote by Prof. Hortley

allow P, if he wishes, to suc T
s soon as the exi

Common Law countries and to allow
him to be sucd DY A if A so wishes, @ stence of P

has been discovered, unless there 1S & contrary agreement.

that in general-P nay remain

gult of these rules is
o than P canl bring

The practioal re
be sued by T any mor

unlmown and thercfore cannot

action against T,
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I1. ToXT

Miyna £ R 3 el b3
the following draft articles werc drawn up by the Committec.
Article A

HUhoer Wey ~ ~y .
- 1. inen the agont carries out a salc or o purchasc on behalf
i i ] RYES - o~ .

of the principal within the scope of his authorization, and when it isg
apparent that he is acting as . ! ) .

ppare o 8 ¢ g as an agent the contract shall dircctly bind the
principal and the other contracting party, cxcept as provided in the next
following Articlc.

‘ 2. If the agent has exceeded the scope of his authorization,
the contract shall not bind the principal and the third porty scller or
purchaser unless. o :

(a) the prin?ipal has conducted himsclf in such a way that third partics
may CO?SIdOr that the agent was authorized to conclude o transaction
of that clags; or

(b) the authority to cnter into itransactionsof that class may reasonably
be inferrcd {rom the position the agent holds ZfWith the conscinb of
the principal_/.

3. A.th%rd party may not found upon an apparcnt authority
confoerred by o principal upon an agent when he knew or ought to have known
that the agent had no authority or was cxcceding his actual authority.

Article B

ifotwithotonding that an agent carries out a sale or purchasc
on beholf of & principel within the scope of his authorization and that it
is apparcnt that he is acting os agent, the contract shall not bind the
principal, but the agent and the third party only, when the agent and the
third party cxpressly or tacitly agrec that therc shall be no recourse by
the third party agoinst the principal or that the name of the principal
shall not be disclosed.
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Articlc C

a salc or purchase on behalf of
to be inferred that he
hase shall be binding

1. Uhen oan agent carries out
3 principal but without disclosing or allowing 1%
1s acting on bchalf of a principal, the salc or purc
only upon the agent and the person with whom he contracts.

lleverthelcss,
oo (a? if it shall aftcrwards appear to the principal that the agenv in
.ncludlng the contract was acting within the scope of an authorigation
f;;:? f? him by the principal, as soon as he has satisfied his outstonding
righfatlons to.the agent, the principal may himgelf excrcisc the agent's
s and claims against a third party seller or purchaser Z subject o

all the defences which such third party may set up against the agcn@/.

A“o . N N .
S soon ag he has received notice that the principal intends to exercisc

t ; . ‘ . .
he rights and claims of the agent against him, a third party may no longer

f?eo hinsclf from his obligations arising owt of tho contrast by destine
With the agent;

party scller or

(b) if it shall afterwards appcar to the third
g own bchalf

Purchagser that the agent did not conclude the contract on hi
[ in case of

the third party scller or purchascr,
m by virtue of the contract

against the principal the -
purchase or
against

and as principal,
Non-fulfilment of the obligations owed o hi
y may himself exercise
for higbenefit from the contract of
at the principal may raise
d notice that the third party intends
benefit from

0? purchasc or of sale/
Tights and claims arising
of sale, subjcct to the defences th
the agent. As soon as he has reccive
to exercise against him the rights and claims arising for his
tﬁe contract of purchase or of sale, the principal may no longer froc

himgelf from the obligations —of which cxcoution is required of him

by the third party by dealing with the agent.

o, In the casc wherc a default in the exocubion oi the obliga-
tract of purchasc or of sale for the benefit of
hall arisc from the non-fulfilment of the

s the agent, the agent shall communicate
it follows from the

at the time of
ved such

tions arising from the con

G

a third party seller or buyer S

Obligations of the principal toward
to the third party the namc of the principal, unless
contract of purchase or of sale or rrom the circumstances
its conclusion that the third party scller or purchaser has wal

Communications



111, CCITTLITARY

Article A

9. In its first poragraph, Article A scts forth o general principl®
concerning the normal case of ageucy, in accordance with the moaning given
to it by the draft, when it was apparcant that one of the partics was acting

as on agent.

30. Paragroph 2 makes as cxception to the crcation of links betwoch
the principal and the third party when the agent did not act within the
limits of his authorization. Some¢ members of the Committcce obsecrved that
this opposcbility to the third party stemming {rom the lack of authorizo~
tion which belonged to the rclations between agent end principal would
represent o new clement Tor some contincntal laws.  Nevertholess, the
text was decmed acceptable. It should be noted that the scope of this
exception is checlzed by the two rules appearing in (a) and (b) of this
paragraph, which gave risc to o certain amount of discugsion. Rule (a)
corrcsponds to the comaon law notion of agoncy by holding out. It takes
the coaduct of the principal into account, it being understood that this
conduct may be characuverized mercly by a passive attitude, cccording to
the circumstances. Rulce (b) concerns ingtead the clements which are
oxtornal to the conduct of the principal and which wight have given ‘the
impression that full authorization exigted for tho performance of the act
concerned. Some menbers of the Committec nevertheless desired that cved
in this casethe attitude of the principal be taken into consideration and
suggested the addition of o clausc which, duc to the lack of general
agreenent was placed between square brackets in order to show that vicus
werc divergent on this point.

31. Paragroph 3 cxplains the requirement for the good faith of the
third party who may not act on appearances when he lmows or should know
them to be deceptive.

Article 3

32, Articlc B roscrves the right for the third party and the agent
to agree to cxclude, cither expressly or tacitly, the creation of rclations
between the third party and the principal. In the contract of commigsion
as conceived under French law, for cxample, the disclosurc of the namc of
the principal may often be considercd as being tacitly excluded.




- 19 -

Article C

casc where the agent (understood here

of continental law) presents himself

s case

ag ciiéimﬂ. Article C.onvisages the
£0 the t;Tlon agent, in the meaning
lovs ird party as acting on his own behalf. Parogreph 1 in t.is
absence of any link between the third party
o mentioned in (a) ond (v)
against the third party
when the existence

and tiz‘?ﬁs @ principle, The
dcfining rZSClpé}, subject to.tho two exception
and the rig:iccﬁl_vf 1y the actions of ihe principal
of an &gcnch ﬂOx the third party cgeinst the principal,

y oppears subscquent to the conclusion of the contract.

(a) ii& (b)”ifh regpect to the scope of the cxceptions set forth under
third party ’ gaﬁcly, ?héhposs?bilitios for dircct action between the
lattor, somean the principal 1n.thc case of the belated disclosure of the
fron Seandin m?m?crs of ?he Comnittce - in particular the rcpresentatives
concept thCEVlan countries - objected and wisged {0 have a more limited
SPecial of by tvould only admit such direct action in cascs restricted to
by the %gcnta ions, such as the bankruptcy of the agent, or fraud committed
- , or the non-performance by the third party or oy the principal

of 'th()s : .
¢ obligations.  They felt apprehensive about the relatively general
sition and interests of the agent

Nature of dine

- 0.0 the presecat wording lest the pos

A% an i : usin o

ndependent and rcsponsible bugincssman might thercby be injured.

d that the agent could make
r third partics.
action,

certain o ?n this ?Ogard it was emphasize

Such COm;§i61al commitments with respect to the principal o}

which Woﬁldmcnts Sbou}d.not be pendered ineffective through direct

diminighin be pr03u§1c1a1 to the agent by 1csscning his role and by
g the confidence that may be placed in him.

in which the principal
g subject tc the
n order o

the conditions
f action 1

the agent, 1
n square brackets W

35. a
may T)t Subparagreph  (a) defines
act agninst the third party. 1His right o

Perfo
T e . .
mance of his obligations with respect 1o

The clause i o8

Pro .
lonOCt the intercsts o the latter.
pending because of the doubts expressed as to its usefulness; it was
against a

chts and claims

principal, they
inst the

Temg

1 I\ s . N

thirdLCd that since these arc "the agent's Ti
party" which are being excrcised by the are implicitly

Tedue .
ed by the exceptions and defences of the third party aga

ogent,
36. Subparagraph (b) deals with the rights of the third party
atter is revealed following

atence of the 1

Qgc‘.inc . .
st the principal when the exi
The condition in

the
conclusion of +the contract. square brackets
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(subordination ot “he right of direct action to the non-fulfilment of the
obligations owed to the third party) gave risc to varied comments. Some
members were concorined about the restrictions that it would place on the
rights of the third party. Others, morc particularly the representatives
from Scondinavian counitries who wished to further limit the possibilitics
of direct action, considered it nccessary to subordinate this to the case
of the non-fulfilment by the principal of the obligations incumbent upon
him. TFinally, others remarked that this provision appeared unnccessary
as no action could be exercised by the third party if the obligations owed
to him had been fulfilled.  In reply to this, it was stated that there
aight be a need Tfor this provision for the rcgulation of outatanding
obligations in the case they have not been fully carricd out.

37. Paragroph 2 of Article C reproduccs the sccond paragraph of
prticle 20 of the initinl draft on commission. It might be ncoessary to
anend the Tinel provision concerning the waiving of the communication of
the nome of the principal to the third party. Article © would cover only
the casc where the existence of an agency was not known to the third porty
at the time of the conclusion of the contract. Its object is to permit
the third party to procced against the principal if the obligations assumed
by him or for him hove not been fully carried out.

38. Two members of the Committec, lir. CIPROTTI (Vatican City) and
Ip. ECIRIQUEZ (ifetherlonds) were kind cnough to submit other drafts on
thesc matters, which were distributed as working papers 3 and 10.
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AWEX  TTX

Problem of Ratification by the Principal of an Aot

carried out by an Agent without Authorization
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I. IHTRODUCTION

39. The Committce considercd the question of ratification and tool:
Apticle 195 of tac initial draft on agency as a basis for its discusgcions.
without reaching a complets and final text on this point, the Committoc
novertneless did claboratc the following draft articles.

II. TEX

st a5 et

£0, 1. An act carried out on behalf of another by a person
acting without authorization or having cxcocded the limits of his
suthorization shall, if ratificd by thec porson in whogo bchalf it hab
sveen carried out, produce thc same offects as if it had been carricd
owb under aunthorization.

0. Ratification is effcctive notwithstanding that the
act itoelf could not have becn effcctively carricd out at the time of
ratifioatiog_[pnlcss it affeccts any rights acquired by a bona fide
third partz/.

3, If the act has boen carricd out on behalf of a corporation
bofore its creation ratification shall only bo mado offcctive if allowed
by the law of the country governing its croation.

4, Ratification must comply with roquirements as to the
authorization laid dowm Ly article () above.

—

/5. The third party and the person with whom hc has
contracted as agent can agrce 1o rescind the contract before it is brought..
- 4 . . 0 . L) - +
to the notice of the person from whom ratification should nave beon soughy/*

6. The third party shall have the right to fix a rcasonable
timc for ratification by the principal.

7. The third party may rofusc to accept a partial ratificatio
8. Ratification cannot be revokod.

9. The option %o ratify passes to the personal represen-=

tatives of the principal.
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IIT. COIMENTARY

s in gencral terms the effect of

41. The first paragraph state
n does not

ratify .

noCZi;;i:ionf It should Pe'cmphasized that ratificatio

that thé th%?Ply the V?lldlﬁy of the act: the text merely states

been Carriodl iod act shall producc the same offects as if it had
T out under authorization. In respect of its pogsible

offects .

the Convthe.aot is therefore subject to all the other conditions of
ention, in particular those dealt with above in Annex II.

of his authorizotion

The

act

L6 gups oLormed by an agont cxcecding the limits
ject to the same rules as ‘the act carricd out without authorization.

sion was held on paragraph 2. The initial
on agency gsot forth as a principle:

"Rt sps )

Ca:zi§;C§Zion shall only be valid if the act can still be validly

s introdu at the tlvo ratification takes place". A counter principle

Unanimons ced following a proposal made bBY Nrs. RAMOFF (France).

Commi $4oq air?ement, howover, was notb roachod and some members of the

The Clauses-ated that they were in favour of the original formula.

a0quireq 1 1: Squa?o bra?kots, concerning the reservation of the rights

Oprossed % ona Tide third pérties, was left pending due to the wish

drars WhiCthSOmo members to introduce & gen¢ral provision into the

by bona, id ﬂou}d make an exception in all cascs of the rights acquired
¢ third parties. A proposal to morge paragraphs 2 and 5 is

enty
ioned hereinafter (paragraph 45)«

wordi42- A long discus
ng of the draft convention

¢ 15 of the draft on Agency. A
ticle and to extend the scope
porations) was not adopted

Pr0po:3. Paragraph 3 appearcd in Articl

of 14 :1 to generalise the terms of this ar

by iy o cover any person (and not merely cor
e Committece.

draft, refers %o the

takon from the original
n must be given.

4‘4 . Paragraph 4’
thorizatio

artj
C .
le governing the form in which au

of a discussion which did not

45, Paragraph 5 was the subject
d that in %

leag
to an agrcement. Some members propose his specific casc,
al right of withdrawal thus

thip .

'reeg parties should be given a unilater

diq nng them from. any obligation. Othors contended that paragraph 5
ot add anything as the partics WOIC always free to agreo to undo

W
hat they had done.
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46. Two texzts to replace paragraph 5 in squarc brackets were
submitted but due to the lack of time, the Committec was not able
+to examinc them fully so as to come to o final decision.

a) Joint proposal submitted by Mr. CIPROTTI (Vatican City)
and Hr. AJDARI  (Iran)

"5. The third party and the person with whom hc has
contracted as agent may not agroe to withdraw from the contract aflter
the sontract has been brousht to the notice of the person from whom
ratification is sought.

ZTho third party may rcvolke his consent by notice sent to
the principal or the agent, if, at the timc of the conclusion of the
sale, hc was unawarc of the lack of authorization or if ho did not
Imow that the person with whom he was ontering into contract was acting
on behalf of another. The revocation shall not bo valid if he has
ncanwhile consented that the contract Le brought to the knowledge of
the principal (for ratification); and it shall have no offcct if it roach®
the addressee when the sale_has already been performed (or concluded, or
finalised) by ratification./"

b) Proposal submitted by Mr. HENRIQUDZ (Nethorlands) who wishod
to replace paragraphs 2 and 5 by the following provisions:

"Ratification shall have no coffcct if, at the time of its
performance, the act can no longer be validly carried out or if the
third vparty has stated that he considers this act as void duc to tho
absence of authorization.

The rights granted to other persons by the principal before
the ratification of the act shall be upheld."

47« Paragraphs 6, 7, 8 and 9 were taken without change from
Article 15 of the initial draft on agency.
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ANNER IV

General Content of the Convention

(Chapter Headings )
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48. In order to establish a framework for its future work, the
Committce formulated the titles of the different chapters of the
Convention, taking the composition of the two initial drafts on agency
and commission as 2 basis for its discussion.

pitle: DRAFT UNTPORH LA OUf AGICY OF AN INTERNATIOUAL CHARACTIR IN 'THE
SALE AID PURCHASE OF GOODS

Chaptor I - Spherc of Application and Dofinitions
Chaptor II - Establishment of Agency
Chapter IIT - Relations between the Principal and the Agent

Chaptor IV - Results of an Act carried out by the Agent on behalf
of the Principal

Chapter V - Relations between the Principal and the Croditors of
the Agont

Chapter VI - End of Agency

Chapter VII - Successive Agonts

49. A detailed discussion was held in relation %o Chapter III.
» suggostion to includo in it cortain provisions linkod o the question
of cxclusive agency and unfair conpctition was not accopted. Some
members of the Committcc on the contrary suggested the delotion of
Chapter III and stated that the internal rclations botwoon the prinoipal
and thc agent should not bc dcalt with in the uniform law. It was
finally dccided to include only somc rules of a vory general nature in
this chaptor. It was also suggested that this chapter should contain
a provision on the substitution of an agent by another.

1aid down

50. Chapter IV will contain principally the provisions
the agon®

in Annex II of this repor?t (Results of the act carried out by
on bohalf of the principal). It was also suggested to include the pro-
visions mentioned in Annex ITI (Ratification) in this chapter.

51. The Committee discerned certain difficulties and ambiguities
with regard to Chapter VII. Some uncertainty night be rovealed as

ts content. It was, however, to retain this chapter in order

regards 1
ined at a

that the questions to which it might give risc could be cxam

later stage.
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AMNEX V
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" . _
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