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FOllOW i I 4 S
A o1 3y 171 &7 %
ing up the wish e.:..pl‘essed. by the Commi tee of Zxpert
bhe blme of ; &g ero 1 t t .L
its » P
flls Ses;:lon., a 1lml Gd. W’OI‘A\.ln grou e a Gene‘f
a

from 17
_ { to 2 : -
. 2 December 1970 to work out a new text of uniform law
aking as their poi : ] ,
eir point of departure the preliminary draft which had been

b g 't } ‘t E Ais a

of the .
earlier drafts on agency and on commission.
Th‘ . - . /
¢ working group, presided over by llr. Anton (United Xingdom)

aluO ln
clud ;
ed Messrs. EOrsi (Hungary), Farnsworth (Usa), Merz

(Swit
Zerlan . .
d), and Sandvik (Norway) who were joined by the Deputy Sccretary

Gener
al of q
UNIDROIT. The group succeeded in offering a new text to the

membe s 0 2, ~
f the Committee Tor consideration (UDP 1971 - Study XIX,

doc. 47).

my
The working group decmed i% beyond the scope of its mandate

to 4
ntrogd
uce any changes which might be basically at variance with

earli

lto fii :lafts.already agreced upon by the Committee of Experts during
homone S s?ss1on. 4 mumber of modifications in form and prepentatlon,
Partj rs which were in linc with the new structurc and scope of this
lcular draft were introduced. Certain articles in particular were

MOdifieq '
Sa1 to conform with the ULIS (Uniform Law on the International
¢ of Goods
oods) adopted by the Hague Conferenco 1n 1964. TFinally, a

humy
er of i g4 '
rov i T i
D isiong contained in the earlier drafts were deleted

Whene
Cver .
they seemed incompatible with the new conception.
In most cases, the present commentary does not g0 beyond
drafts in Whloh the

refel-\l‘ 3
i
- ng to the corresponding provision of earlier
€ has
alrecady becn stated, ofton with different wording, for cach
28 for oommlss1on,

artigy
e. Barlier documonts (UPL 1961, Study XXIV, doc.
sulted as background

UPL
196 ‘
961, Study XIX, doc. 43; for agency) may be con

mate .
ri

al to the commentaries. The phrase negrlier draft
£ Commissions

rm law on agencye

g1 refers to
and the

the
[eF2)
arlior draft of Unifornm Law on Contract ©

phras 1
¢ Megrlior draft B, to the oarler draft of unifo




The general outline of the now draft uniform law conforms
to that agrecd on by the Commission at the time of its first sossion,
with only a slight modification of chapter headiﬁgé. Tho working grouP
agreed to change the deading of ChapterII. to read "EStd’liShmegt and
Scope of Agency" instead of "Establishment of Agoncy'". AlBO, tho
chapter entitled "Dnd of Agency" was moved to the placo oi;VII
and last chapter to follow tho chapter devoted to Succossive Agents.

Furthermore, ‘it may be noted that tho English torh "agent"
was translated into the French toxt as "intdrmédiairc" to avoid using

nreprésentant” which is too specific for the concopt adopted in the

draft. -



CHAPTER I - Sphore of Application and Definitions

Articl 1

Tho text established by the Committeec of Ixperts at the time

of its first sossion (sce roport: Doc. 46, paragfaphs 10 to 23) is dealt

with hero.
The only modification which is made concerns the introductory

Statoment which is intonded to underline the Tact that the draft covers

only relations governing the international sale or purchasc of goods.,

Article 2

New definition of the agent, in the meaning of the uniform

law, in the light of the orientation decided upon at the time of the

Tirst scssion of the Committece. It differs from the agont who was

dofined in drt. 3 of draft R, and the commission agent who was defined

in»art. 5 of draft C.

Article 3
The exclusions adopted in this article are those which appear

n the ULIS, art. 5, to which conformity was deemcd advisable, at least

'lnS°¢ar as the ocxclusions arc Jh‘tlflcd by the special naturc of the thlngs

Vhich arc the obJect of the contract. of salo. A provision of the samo

nuture anpeared in art. 5 of the carliexr draft C.

Article 4 | |

This provision appealrs in ULIS artlcle 7. Certain members

°T the Worklng group judged it to beo useless, finding that nothing in
1d be

the draft led to the assumption that sphere of application shou

a

limitcd to civil or commercial matters, and furthermore ﬁhat such




article
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distinction was alien to qulte a riumber of national leglolatlonu. Yet,

other members were of the conviction that it might be well to explicitly

state the sphere of application of the draft, and specifically with .

regard to juridical systems, which do not make a distinction between

civil eand commercial cbhbligations.

Artiéle

Article O

The first paragraph made up tho fipst statement of

article 1 of the earlier drafts R and C.

The second paragraph is vorrowed from ULIS in which it

mekes up article 2., The working group agreed that this reading

expregsed the idea previously contained in earliei drafts R and Cy -

article 1, gtatement 2, more‘satiSfactorily. It called the attention
however, to the fact that this principle was currently

of the Committee,

tho topic of lively discussion in the United Nations Commispsion on

Tnternational Trade Law (UITCITRAL), which has undertaken a critical

examination of ULIS with a view to its possible modification.

Article 6

Under a differont form and with a more general SCODPEs this

picks up the idea alrcady stated in article 3 of the garlier

It provides that two parties can, between ‘themselves, exclude

draft C.
or modify the rules of the uniform law which effect only their reo:LpI'OGal
They obviously cannot modify those rights and obligations

relationse.
d by the uniform law without the .

of a third party which were establishe

congsent of that party-




 Article T
This deals with a different formulation of the idea contained
i?.&rticlo 4 of phe earlier draft C. The reservation set forth in the
Secoha statement of this article was borrowed from article 4 of ULIS
WhiQh'PQsi‘bs,an.analogous principle. The provision which appears in
bracketgs is meant to state explicitly ﬁhe notion of'"mandatory nrovision'
according to the meaning of that article. The working group was dividea

on that issuc and preferred to let the Committee take ‘sides.

Article &
This drticle borrows the reading adopted in art. 9 of ULIS
to express the principles which appear in art. 6 of the earlier draft C.
Again on this point, the attention of the Committee should be called

to the discussions underway at UNCITRAL within the framework of the

Te~examination of ULIS.

Article 9
The principle oxpressed in this article appeared in art. 1l
Paragraph 2 of both carlier drafts C and Il.
The new reading proposed is the one retained by ULIS.

Again on this point, discussions are underway at UNCITRAL.

-




CYAPTER II -~ Constitution and Extent of Agency

Article 10

Thig article doals with the form of the contract of agency:

Paragraph 1 picks up art. 7 of the sarlior draft C and

statos oxplicitly that the written form is not nocoessary for the vall—
dity of a contract of agency, nor for its proof.
With several modifications, purcly of form, paragraph 2

reitorates the second paragraph of art. 5 of the ecarlier draft R.

Article 11

In this article certain provisions decaling with the scope

of the agent's guthority, and the manner in which that authority is

conferred, aro regroupod.

Paragraph 1 takos up the idea already sot forth in art. Ds

para. 1 of parlicr draft R.

Paragraph 2 takes up, in a somewhat cxpanded form, the ided

alroady set forth in the first paragraph of art. 9 of tho carlier

draft R.

Paragraph 3 is inspired by paragraph 1 of art. 10 of the

carlier draft R. Care was taken t0 modify the forﬁ for the purpose .

of greater procision. o |

ézﬁicle 12

This article takes up the former provisions ‘dealing with

those conflicts between the requircments of local law and the provi-
sions of the uniform law which deal with the authorisation of the agenf'
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Peragraph 1 restatcs the idea alrcady sct forth in art. 5,

Para. 2 of the earlier -draft R.
Paragraph 2 adopts the provision of art. 9, péra. 2 of the

€arlior draft R,

Article 13

The first paragraph states & gencral rule covering the capacity

T the vartics,
In order to protect the interesis of third partics, paragraph 2

Modg .
derates the effects of the rule set forth in art. 7 of the carlier
drar . .
t R. Tyo alternative toxts appear in brackets, the choice being

le - ;
Tt up %o the Committoc by the working group which could not stato

a clc ~
lear—cut preforence on this point.

Article 14

With a few modifications of form, this artiole takes up the

Provigs
, ‘°V1810ns of art. 8 of tho carlier draft R with regard to the
8y . . . .
s titution of ono agent by another. The purposc of the adjunction at
th s
¢ end of varagraph 2 is to set forth explicitly the delimitations of the

LOS O ed Tos 1 - . ;
SPOnsibility of the first agent who undertakes such a substitution.

The working group oxpresscd some hesitation with regard to_q),

ot . - — S ‘ i
ting, in perticular, that the place in which the act has to be carried

Ou. . o L . . .
¥ con bo uncertain, or that there can be several distinct places.
which

Lilranes ) ' .
LQWch, certain doubts were cipressed with regard to topic b))y

W s .
88 judged ‘to be vaguc.




Article 15

This deals with art. 11 of tho former draft R. Tho working
group cxpresscd scrious doubts concerning the very foundation of the
rule, and deemed it necessaxy to call the attontion of tho Committoc 0

this point D lacing thig provizsion in brackets.
&)

CUAPTER III - Relations betwoon tho Principal and the Agont

t

Divergent tendoncies werc manifested within the Committoo
during its first scssion. There were somolmembors who wished abolish
all provisions deoaling with the relations between the principal and
tke agent, whereas thorc werc others who favored detailed rogulation.
It was finally decided to inscrt some provisions which were sufficicnt1¥'
genoral to make up a framework. It is nrecisoly that which the working-
group tried to work out in tho chaplor which takos up, among the pro-
vigions of Chapter II of the carlier dfdft C, those which seomed

indispensable.

Article 16

The objocﬁ of this article is to establish the general -
obligation of acting in good faith between the partics; as it is
expressed in the first two statements. Within this framework, the

third statdment takes up tho §rohibition which was contained in_art. 14

of the earlier draft C.

Article 17

This article explicitly sets forth the specific obligations
of the agent; Tho first paragraph in part tzkes up, with glight

modifications of form, certain provisions of art. 8, paragraph:one



o)

Wfothe earlier draft C. The reference to the "diligent businossmaﬁ"

daj replaced by a reference to an "agent in the same situation®; to

t:note the fact that thg new draft is not restricted to c&mmercial
ansactions. The socond paragraph takes up a provision WhiCh

aPpeared i :
ed in para. 2 of art. 8 of the earlier draft C.

Article 18

. This article deals again with the obligations of the agent.
1e fipg ' -
TSt paragraph states explicitly, witk regard %o those matters

Wwhich
are entrusted to him, certain dutics already set forth in art. 8,

Parg,
1l and 2 of the earlior draft C. .
With differont wording, paragraph 2 takes up the provisions

of ‘ v
art, 10 of the earlier draft C.

Paragraph 3 takes up art. 11 of the earlier draft C.

Article 19

The uscfulness of this article, which corresponds to art. 12
put in question by the working group which

or )
the earlier draft C, was
ared at the end

dQc'

lde : e s o , y
d to put it in brackets. The wording which appe

no roason being that the general

8".

of 4 ; ,
10 earlier art. 12 was abolisheds

Tule
c : \ . .
Oncerning that topic had already been stated in art.

Article 20

The working

This doals with art. 13 of the carlioer draft O.
tce consider the chance of a

8roy
p"howeve;, suggestes that the Commit
ng to ‘certain

COnf . .
lict botweon that rule and a presumption which, accordi
Natioy o g o

lonal laws, might confor on the agent the POWwe™ to roceive paymont

7

in y
chalf of the principal.
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Avticle 21
This article atiempts to sot forth concisely in one single

. " i des
varagraph, the provisions of art. 18 of tac carlicr draft C. ;t provi

i ‘ -due
that the remuneration and reimbursement of the agent's expenses are

according to the conditions nrovided in tho contract whother they be
stated explicitly or implicity. Tho reforence to usago was put in
braékote because it was docmed redundant with the provisions of art. 8.
The last statoment gives the agent in all cases tho possibility of

. Mh 4+
reimbursenent for all exvenses he con reasonably account for. This

provision obviously has to be intorproted in conncction with the obli-

gations imposed on both parties by the proceding articles and, 1n

particular, by art. 16. The working gcoup did, thus, not deem 1%t
necoessary to reproducc the provisions which appcared at the end of

art. 18 of the earlicr draft C. . : .

Article 22

3 e .
This article regroups,with a wider scope,the provisions

. ; - 1
aiming at the protection of the agent wich worc included in articlos 10

and 16, paragraph 2, of thc carlior draft C.

’

Article 23

It reproduces articles 16, paragraph 1, of the Qarlior

draft C.
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Article 24 .

This article is an attempt to group the results of an
inexecution by the agent of the obligations and duties imposed on him -
by th? preceeding articles. It comes from article 8, paragraph-3y of

the earlier draft C.
, The general rule is set forth in the first subparagraph.
The working group remained divided on the advisability of inserting the

Wwording "by fault of his own" which was put in Ddrackets.

a) and b) posit the gypothetical case of a substantial
failure, tho nature of which would have to be left up to the judge to
vdeteTMine, In such a case by virtue of the combined effect of a)'and t),
the principal would be relcased from his obligations toward the agenf,‘

Subject however, to the rights acquired by third parties.
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4

CHAPTER IV - Results of the act carried out by tho agent on
behalf of the princival

Articles 25, 26, 27 and 28

With slight modifications of form, the texts decided on by
tho Committeo (seo report, doc. 46, paragraphs 24 to 47) arc dcalt Wiﬂl
here. | -

Without there boing a discussion of thé conteﬁté of these
articles, the attention of thé working group was calloed by onec of tho
members to the fact that, according to a continental system of law,
should a commission agont acting in his own nano come to revoeal, bofore
- or at the time of the conclusion of the contract, the identity of tho
person in behalf of whom he is contracting, article 25 would apply.

The resultswould be the establishment of a dircct link betwoen the
agent and the third party and would bo contrary to tho very nature of

the contract of commission.

Article 29

The provisions of this article stom from art. 15 of the
‘earlier draft R,

The first paragraph corrosponds to the first paragraph of
the carlier draft with se&cral textual modifications. The working grouP
considered that it would be uscful to usc greater procision with
roforencovto compensation owed by the agent for damages incurrod by his
vcomportment. The working group presoﬂtcd the Committece with a choice
of two alternat@ve solutions which appear in brackgts..

! The second paragraph corresponds to the sccond subparagraph

of art. 16 of the earlier draft R,

’
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CHAPTR |
~2ETER Vo~ Relati
ations betwecen the Principal i i
gy incipal and the Creditors

Article 30

In this article the working group attempted to set forth in

Ooncl,t;er ‘Ta .t],: 2 i L) ] a - o d ." ,‘.t' ] - 2]

22 of
| °f the carlier draft C.

Articlos 31 and-32

horoiy Ccrir?icles 23 and 24 of the carlier draft C are dcalt‘with

0f then diff.aln members of the working group found a clear undcrstahding

the noanin lzult, aéd thore was a divergence of intOTpretatioﬁ, Le

to tison ? of the artlolcs appcared uncertain, and their content open
sion, the working group felt that it was advisable to put

thenm
in b -
rackets so that the Committce might cxamine thom again in

subgtaan.

CHAP" v
\.§I'ﬁ:\ i :
RVI . Succecasive agonts

Article 33
This provision is taken from art. 26 of the former draft C.
n successive agénts are

B-
N an N

Dpl , A
¥ying subparagraph a), the relations betwee
have their places of

@OVQI-
ned .
Bug s by the uniform law whenever the preceding
anSS . )
on the territory of different states, jndependently of the

agraph D)
the

1o -
Catio \

n of the principal‘and the third partys

sary to add a subpar

The working group dcem it ncces
stommed from article 1 of

tages
7 i . ' .
nto account the new system which
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draft. In cffect, ono of'the_coqsequopqos of the latter is to make
the unif&fm law apply, espccially in the reiations between the agont
and the principal, whenever the third party has his place of business
in a State which is diffcront from that of-tho agent or the principal-
It scoms logical in such a casc to nave the uniform lew apply clso to
the rclations betwoen successive agents. In such a. caso, all tho |

rolations together will be subject to the samc rules.

Article 34

In this article the working group triod to state morc
clecarly and conciscly the provisions contained in article 27 of tho

former draft C.

Article 35

Article 28 of the carlior draft is deealt with horoin.

CHAPTER VII -~ Ind of Agcncy

Article 36

‘The working group inscrtoed this new article to £ill what it
considercd a gap left by provious drafts which had bocn silent on the.
subjobt of the most commoin circumstances of the ond of contraot; i.0.

performance or agrecement betweeon the partics to end it.
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Article 37

" TFor the purposc of a better prescntatlon, the working group

Wantcd y .
to regroup, in this article, the provisions of articles 17, 18

and 3 .
9 of tho carlior draft R, which dealt with the rcasonsg for the end

of cont .
ractual relations rcgarding the person of the principal.

Paragraph 1 corrcspond to paragraphs 1 and 3 of article 17

o
T the carlior draft R.
. Paragraph 2 corrcsponds to paraéraph 1 of article 19 and
. To Paray |
Paregraph 1 of article 18 of the carlicr draft R.

In difforcent wording, paragraph 3 corrcsponds to the

Provigs
8lon of paragraph 2 of article 18 of the carlicr draft R
In a morc genoral formulation, paragrapn 4 rcgroups the

Provisions whi
lons which appoarcd in paragraphs 5 of article 17 and 3 of

- articly
1cle 18 of theo carlior draft R

Article 38

i In a rcading deemed morce precisc, this article takes up
vho . v
Provision of article 20 of the carlier draft X.

Article 39

With sovoral modification in foTi, this article corresponds
the rcasons for the

to .,
ar
ticle 21 of the carlior draft R and deals with
the agentbs

eng o
T contractual rolations. regardlng the gerson of
With regard to b) (loss of capacity) tho working group ho

pos
modify it with a

thay |
the Committce will comsider the opportunity to
with the capacity

Vlew
to Perhaps stating morce ¢X rolicitly that it dcalu

o
ent i
Cr into g contract.




Article 40

Tn paragraph 1 of this article, the working group attompiod ¥

stato in a morc genoral and clearor way, the provisions which appoarod
in article 17 of *he carlier draft C, parsgraphsl and 2. Purthormorcs
it introduced (paragraph 2) thc casc of a rogtriction in the scope of

thce contract.

Article 41

In morc concisce form, this articlo rogroups tho provisions
srhich appcared in paragraphs 1 and 2 of articlas 23 ans 26 of the carlioc”
draft R.

 The working group cxpressed doubt as to thd usefulneoss and
timelines: of the provisions appearing in b) and c). It was docided to
place them in brackets with the purposc of calling tho Comnittoo's

attention to this point.

Article 42 . -

Tn wording deomed cloarer, this article talkes uw» paragraph 1

of oriticle 24 of the carlicr draft IR

Article 43

In general terms, this article formulates the protective
provisions covering third partios which were containcd in paragraph 2
of articlo 24 and paragraphs 3 of articles 23 and 26 of tho carlicer

draft Re.
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Article 44

Given a morc general formulation, this article takes up

article 25 of tho carlicr draft R focusing on notions known in certain
BYstems ag "mandat d'intéréts commun' or "agency coupled with an

intorestn,




