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AP e T T, S AT ATTWRTR ARG SR e

the
n 1 .
: ext scgssion of the Committoe t

fllh [ 24 al . - B

on & e second session of the Conmittee of Covernmentiol Eiperts
gency and . .

) & Commiggilon was held st UNID?OIT Offioes in Rome From 51 to

29 Ma
2y, 1 .
» 1971, Representatives from 23 States and observers delegated b

two 3
ntei: ati . .
national organisations attended the session. A 1ligh of parbi-

Mr. Alexander ANTON (United Kingdom). was ap~

Cipantg j
8 ls annexed hereto.
d_ Sbc},ae >)

airman of the secssion, and Hr. Allan Farnswor rth (Unite

acte ‘
ed as Rapporteur.

In compliance with decigions $aken. during the fir st session
cmmittee vrooovi i

(See
Report ; .
= on firet session, Study XIXK, doc. 46), the C

he exzami . _
examination of each article of the praft Uniform Law which has
ad meb in Geneva 1n

be
en dra ,
\¢ : .
m up by the restricted working group which ©

Deqember, 1970.

1 .. ’
The working docuncnts for the session wWere oo followss

ational character <n the salc

Dra- .
£t Uniform Law on Agency of an intern

and ‘
u o .
purchase of goods (corporeal movables) (draft drawn UP in Gencva,

Study X1X, doc. 47).
N

Comn ,
mentary of the Secroteriat of UNIDROIT on the forogoing draft

(Study KIX, doc. 4&).

Committee examined articles 1

% During this sccond cgssion, the
029

of the draft and either adopted oT nodified them. Certain articles;
ont could be regched, WOT®

Pax
agreg,

Phs, or wordlngs on which no agrecme
1 be re—examined dur

novert
heleSS retained in square brackets and wil ing .

4 o bo held in Rome from 27 Septombor

°© 29 J
ctober, 1971, when the comnittoe will oxamine articlos 30 so 44

d durlng the sccond gegsion because of 1ack’of

1 toxt of the draf

Wh:]_
ch ¢

ould not be reviewe
+ nniform Jaws

ti
me (e
! (sce the present prOV151ona

Stug
udy XIX, Doc. 49).




Thoreforo, tho foregoing third session will be dovoted O tho

re-oxamination of provisions in squarc brackots and to tho oxamination of
articleos 30 to 44.
at tho proson’

¥y tho

This Commontary is only intendod to pinpoint,

provisional state of tho draft as a wholo, tho main changos mado b

Committoo of Exports to tho provious taxts and, whonover nocessarys thqv'

origin of tho provisions accopted. Tho torm "formor draft C" rofors Q-

tho carlicr draft Uniform Law on Contract of Commigsion (study XXIV,y
doc. 28) and tho torm "formor draft R", pofors to tho carlior draft -

1t
Uniform Law on Agency (Study XIX, dooc. 43), whilo tho tomm nGeneva araft’

, . 1 mob
rofors to tho draft drawm up by tho rostricted working Committoo which ne

in Geneva (Study XIX, doc. 47).



CHAPTER 1 - Sphoro of Application and Definitions

‘Article 1

' Thig article which sets the sphore of application of the

Wniform law was discussod at 1onéth. Taking as thoir point of doparture

tho corrosponding ar rticle of the Geneva araft _the bOﬂmlttGu first decided

%0 narrow ite soope by stating that tho unifoim law. ghall apply when the

Placo of buginoss of the partiecs is locatod in Contracting Statos.
Tho Committoo likowise acceptcd the prinoiple derived from the works of
tho Unitcd Natione Commission of Intcrnational Trade Law (UNCITRAL)

‘tho Uniform Lew on International Sale (ULIS) whoreby the uniform law shall

apply when the rules of private international law of the forum lead to- the

application of the law of a Contracting State.
Both concepts aré exprossed in paragraph 1, in a gimplified

Torm ag compared to that of tho taxt draym up in Ceneva, and closor to the

~ boxt proposed by the UNCITRAL Working Group for tho ULIS (4rt. 1)

is intendod to submit to the prdvisions'Ofkin—_

Paragraph 2
m law all rclationships

tornay - lew and not to thosc of tho draft unifo
bGtWOGn tho principal and the agont whenover both have thoir placc of

buciness in tho same State (1)

o ——— :

stod that his proposal to

o of tho Nethorlands roque
¢ roported in this Com—

(1) The ropresentativ
" add to 'paragraph 2 the following sentence b
montary: S ,
" 2. Nor shall the provisions of the prosont law apply whon tho-
Placos of businoss of tho agant and the $hird party arc in tho samc.

Qta‘bc and the agont acts on bohalf of an undlcclogod pr1n01pal an.>

provided for in art. 27."




ey
——

Paragraph 3 follows in a simplor form, tho toxt proposod bY
UNGITRAL for tho ULIS (art. 2. B). |

Paragraph 4 had beon ontered in tho Gonova toxt (Art. 1,

paTra. 2) and is likewiso dorivoed from the UNCITRAL draft on tho ULIS

(art. 2. c).

o
Article 20

A provision of this kind had boon mtorod under Article 4 of

but had not boon rotainod in tho Genova draft. Tho Com~

formor draft R,
n an amondad form and in'

nittco folt it was advisablc to ro~ontor it 1

aquarce brackols, for tho purposc of discupsing it during its noxt gossiol’

Paragraph € thorcof was ospocially dobated and must bo rovisod.

Articlo 3

This articla is takon from tho Gonova draft and originatos fbm
tho ULIS draft. Paragraph b) was put in squaroc brackots, sinco somo Pﬂxti’
cipants ﬁotodvthat tho oxclusion contcomplated therein which was portinont
in tho casos of salo govornod by tho ULIS, was porhaps ﬁpnooossary in &5mw

rolationships alona.

Paragraph d) axcludos agoncy in tho caso of goods 5014 OT
purchascd bY auction as proposed by UNCITRAL in tho ULIS toxt (articl® ?%
in view of tho special rogulations govorning this activity.

A\

Artioclo 4.

This artiola,which has boon rotained from tho Gonove drgfti
ig necossary in $ho caso of logislations whore a distinotipﬁ qx;stea
A similar provision 18 proposed

nd ocivil matters.

Art. 2, 4).

betwoen commercial &

by UNCITRAL in tho yris (



-

Group for a rovigion of Article 17 of the ULIS.

Article 5

This is a simplifiod vorsion of the provisions entored in

the Goneva draft.

Article 6

This articlo was takon from the Ganeva draft and was accoptoed

by tho Committoo.

Article T

. Tho samo commonte medo on Article 6 apply horo. ' .

Articla 8
Tho Commitfqo écceptcd tho toxt proposcd by UNCITRAL Horking
Group for a rovision of Artioloe 9 of the ULIS, the only amondmont to such

tcxt"boing a simplor version of paragraph 2 thercof.

Articlo 9
bod tho taxt proposed by UNCITRAL Working

Tho Commlttoo accop
Unlike the toxt pr0poscd

(1=

in tho Gonova draft, which was vorbatim the orlglnal ULIS toxt, this PTO‘

Vision doog not cover gape in the law, “buts rathor the 1nterpretatlon by

. the Judgo of tho provisions of the law.




CHAPTER II - Establishmont and scopo of Agoncy

Article 10

This articlc appoarcd in the Genova draft.
moro ir

Paragraph 2, howovor, was dovoloped s0 as to spocify
- sly

detail the conditions of form or proccdurc contcmplated and to axpros

includo under b) theroof, possiblo law roquiremonts in tho mattor of .

authorisation or consont nocessaery for tho purposd of conducting an

agont's activity (liconce).

Artiblo 11

ut P
This is a simplor version of tho Gonove draft. It was Y

e e e, . . With
squarc brackets for the purposo of boing ro~oxamined 1in oonnoction

Actually, thoso two articlof

Article 26, also put in squarc brackots.

could bo overlapping to somo oxtont and must bo coordinatod.

Article 12

. 07
w toxt of Arti°1°1

Tho Committoo folt that, in viow of the nd i
1d bo 4ot

Article 12 of tho Genova draft had bocomo unnecossary and cou

Article 13 g
_ v i
covor>
Tho Committoe folt that Articlo 13 of tho Gonova draft \

. shat
the capacity of the partios, had no placo in the uniform law and

: : cap?d”
was advisablc to deleto it, and statod that spocial rogulations og

city should not be sot for the agency contract.




Article 1

This article derives from tho Genova draft; Paragraph 1 a

W o
as modificd to oxclude earlier a and b which were deaned inopportunc

b e
¥ the Committooc. Paragraph 2 was rotained with no changes.

Article 15

Thig article has boen submitted in square brackets in the

¢ Conmitboo which folt that the

a o A
oueva draft, and has boon deleted by th
oted that tho

préviSiOn sot forth thorcin was questionabloy it also n
Provision had no advantage from a practical point of view, with respect.

t _
© agoncy limited to sale and purchase contracts only.

n the Principal and the Agent

CHAPTER TIII - Relations botweo

Article 16

Tho Committec cxpanded and made clearer the teoxt of the

G ) i - - .
oheva dreft covoring tho obligation of the partics 1o act in good faith.

The firgt paragraph scts the general principlo. Tho .sccond. paTragraph '

Speolfles cortgin angles of this obligation Whlch pertaln to this nattor.

Article - 17

This article remained unchanged from the Goneva texb.

Articlo 18

This article is tho same a® that of the Geneva draft cgcopt‘

fo ‘ . o .
T a few minor modifications.




Article 19

0T
Thig article is tho samo as that of tho Goneva toxt, cxccﬁtf

. . ance
~ morc precisc wording. The Committce dccided to specify tho congoquene

o

of the guarantece in a socond paragraph.

Article 20

This erticle sots forth in a morc aatisfactory vorsion tho
Tho words “or othoT faci~

0
1itios'" woro put in squarec brackets as some of tho oxports folt that thoy

jdca vhich was éontainod in the Geneva draft.

might involve too wide a scopc and hindoT certain routino trado under~

takings of thc agont.

Article 21

This articlo is takon from tho Gonova draft.‘

Article 21 bis

This article was entoerod bY tho Committee Hhich felt it
neccossary to spocify togother with tho obligations of tho agent, the

obligations of the principal vis-a-vis the agent.

Article 22

Phis article is taken from fhe Genova drafts paragraph b,

0d$®
however, specifics that tho agent has a right to withhold only guch 8°

as ho holds in commection with the contract.




Article 23

Thigs text is taken from the Geneva draft. The principle seb
forth therein was accepted by the Committee, however, its form arose some
doubts and the article was place& in square brackets for the Committece

" to digouss it further. In the English text, the expression 'as between
Principal and agent" was likewise questioned since th§ ideé that it
conveys was not clear to some experts, and translation into French proved

actually impossible. Therefore;.theSé words do not appear in the French

'bex-b.

Article 24

Here, the Committee did not retain the Geneva text which

Contemplated special pcnalties.in-the case of substantial failure.

The Committec rejected this difforence and drew up a.genoral provision

due by the party at fault to the other party, with no pre-

on danagos
t cases be taken against

Jedioe of any othor action which may in the differoen

tho party at fault.

CHAPITRE TV - Logal effcects of an act carried out by the agent on
behalf of the principal C .

Ail the articles of this Chapfor.which form a whole, were
Teserved by the Committoe which intends to po—cxamine them during its

Hext sogsion.




- 10 -

Article 25

The Committoe tried to put togethor in this article p :
to dcd

of Article 25 of theo Gonova draft and Article 26 of tho samo draft,
ontiroly in this heading of the Chaptor with tho simplor casoe whon the
agont acts within the limits of his authority and whon it is apparcnt

that he is acting as an agent,

Article 26

0 . 0
Excopt for somo minor modifications of form, thie artiol

. . con~
consists of paragraphs 2 and 3 of tho Gonova draft, dealing with ho
gequeonce of the absonce of authbrity or of axccoding the 1imits of

authority by the agont.

Articlae 27

| t
xc 0P

This article is tho samo as that of tho Gonova draft, © g
PRAT

for somc minor modifications and additiong, yt was drawn Up by a 4T ‘

do o0
Committcoc and vwas not ro-oxamined by the Committeo which is to docl

down
its final form during its noxt session. Howovor, principlos laid |

thoroein aro to be deocomed as final.

Article 28

n
Like article 27, this Articlo was drawn up by & drafting .

a vy
g was not ro—oxamin®

committoc on the basis of the Gonova draft, but i
o ¢ be dlscussod

tho Committee at its plenaTy gession. It will thorefor
) ( .

during the next sossion.




-1 -

Article 29

Th1° article was drawn up by the Draftlng Committec after
diSCussing tha Goneva draft, it was not re-cxaminced during the plcnary

.8ossion by tho Committec and will thorefore be discussecd, with rogard

%o form, during tho noxt secssion.

Chapters V, VI and VII of tho Draft (articles 30 to 44) were

ot discussed during fho gocond session of the Committee. They hayo.l

Yhorefore remaincd temporarily unchanged from the Gonova draft, and this

arllor commentary on the Goneva draft

CommOntary ig g moro copy of the ¢

(Study xTX, doc. 48).




R Fa

CHAPTER V - Relations botwcen the Principal and the Croditors
of the Ag cnt

Article 3C

Tn this article the working group attompted to sot forth in
o conciser way the idoa which was alrcady egprossod in erticles 21 and

22 of the carlier draft C.

Apticles 31 and 32

srticles 23 and 24 of the oarlier draft ¢ are doalt with
hercin. Cortain members of the working group found a cloar undorstanding
of them difficul®, and thorz was & divergenco of interprotation. As
tho meaning of tho articlecs appeared uncertain, and thoir content opexn
to discuscion, the working group folt that it was advisable to put
them in brackets so that the Committoo might oxamine thom again in

tubgstance.

CHAPTLR VI - Succossive agonts

Article 33

This provisioﬁ ig taken from art. 26 of ohe formexr draff Co.
By applying subpara”ranh a), the relations betwcen guccegsive agonts arO
governed by the uniform law whenever the precoding havo their placos of
busincss on the territory of difforent atates, jindcpondently of ?ho

location of the principal and thc third party.

The working £Troup deem it neccessary to add a ubparag?aph b)

taking into account the new systen which stemmed from arﬁlclo 1 of the
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draft. 1In cffcct, onc of the oonoequonccs of the latter is to make
the uniform law apply, espocially in the relations between the agont
and the principal, whonever the third party has his placc of businecss
in a State which is different from that of the agent or.the principdl.

I4 scoms logical in such a casc to have the uniform law 5991" also to

tho rolations betwoen succossive agents. In such a case, all the

rolations togother will be subject to the samo rulos.

Article 34

In this article tho working group tricd to stato more -

clearly and conciscly the provisions containod in article 27 of the

former draft C.

Article 35

Article 28 of the sarlior draft is dealt with hercin.

CHAPTER VII - FEnd of Agency

Article 36

Thovworkihg group inscrted this new article to £ill Whaf it

considercd a ﬂap 1eft DJ prcv1ouu dr 1 bs whlch ha& oocn ullcnt on the

ontract, i O.

Subject of the most common 01rcum°tancog of the ond of ¢

Performance or'agrecmont betweon the partlcs to cnd it.
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Article 37

Tor the purpose of 2 better prcgontatlon, the working group
w;nted to regroupy; in this article, tho provisions of articles 1T, 18
and 19 of tho oarlicr draft R, which dealt with tho rcagons for the ond
of contractual rolations rogarding the person of the principale

Paragraph 1 corrcspond to paragraphs 1 ond 3 of article 17
of the carlieT draft, R.

Paragraph 2 corresponds 1o paragraph 1 of article 19 and
o paregraph 1 of article 18 of the oarlicr aralt X,

In difforOﬂt wording, pdragrdph 3 corrcsponds to tho
provision of puragrang 2 of article 18 of the oarlicr draft R.

g In a moro gonoral formulation, paragrapn 4 rogroﬁps thd .

provisions which appearcd in paragrophs o of article 17 and 3 of V

article 18 of tho corlior draft R.

Avticle 38

In a rcading doemed MOTO Preclst, this articlo takes up

tho provision of articlc 20 of the carlicer draft R

. Articlo 39

| gith scvoral modification in form, this articlo corrosponds
to article 21 of the Oarllor draft R and deals with tno rcasons for tho
cnd of cont*actualrolatlona:rcgardlng thc person of thu agoente |
With rogard to D) (1oss of capacity) tho working group hopCS
that tho committee will congider tho opoortunlty to ﬁodify if with a

viow to perhaps stating morc cxplicitly that it deals with the capacity

to cnter into 2 contract.




Article 40

In paragraph 1 of this article, the working group attompted to

=tato in 4 mor .l rod
2 g morc gencral and clearor way, the provisions which appeared

in ; : ) ' -
article 17 of tho carlier draft C, parsgraphsl and 2. Turthornorc,.

it int :
ro - . i ot i ‘
duced (paragraph 2) the case of a restriction in the scope of

the contract.

Article 41

In moro concisc form, this articlo rogroups tho provisions
of articlm 23 ans 26 of tho carlics

whi .
Ch appearsd in paragraphs 1 and 2

draft R,
The working group expressed doubt as to tho usefulness and
tino1s \ oo
olines' of the provisions appearing in b) and c). It was dooided to
ttoco's

Pl : . .
ace thom in brackets with the purpose of calling the Comml

®%¥tention to this point.

‘Article 42

In wording deemed clearer; this article takos up paragraph 1

Of ryetes
article 24 of tho earlicr draft R.

Article 43

the protective

In goneral terms, this articlo formulates

artios which werc contal
23 and 26 of the,

nod in paragraph 2

PLOYVS 4
islons covoring third p
carlicr

Of aonps
articlo 24 and paragraphs 3 of articles

drary w,
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Article 44

: . f 2 er ettt GRER
Given a morc general formulation, thie article takos up

. . . m i tein
article 25 of tho carlicr draft R focusing on notions lmown 1n OCIL&

systeéms as "mandat d'intérGte commua® or "agoncy coupled with an

inscrost".

R

L DU R
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