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The Draft Convention providing a Uniform Law on the'Fbrm off

| Wills was.prepared by a.Committee of experts of UNIDROIT from 1963 to 1965.
' The @raft was submitted for observation to the UHIDROIT member
States.
_ As a result of these observationsg, the Governing Council of
UNIDROIT decided %o submit the text of the draft Convention to a Committee
of government experts;

- It is for thls Commlttee of experts thau the Secretarlat of
- UNIDROIT prepared the present worklng dooumeni which groups together and
';“synthetlzes the observations made bylthe States on the draft-convenﬁlog

and the draft uniform law.

I. ENERAL  CONSIDERATIONS

Thirteen States sent UNIDROIT observations or comments on the

draft Convention providing a Uniform Law on the Form. of Wills.

Some of them expressed a generally ¢avourable oplqlon on the
advisabiliiy of a leg¢blat"oq along the lines pr0posed 1n tﬂe Dra?t vizZ.

the United States, Greece, Portugal and Turkey.

Otﬁer States adopted a mdré féserﬁed positioﬁ'ei+her becausge
they doubted the pract;cal usefulnebg of the proposed Conventlon (Luxemburb,
Austrla, “he Scand1nav1an countrles), or because they showed 11ttle
enthusiasn for the provisiong of the Drafts which they gudged hardly Ot
'patlgle with the provisgions of their internal 1aw,(bzechoslovak1a, I+aly,

Scandinavian countries).

The present analysis, the object of which is to act as a guide

to the work of the Committee of government experts, is limited to pfééenting»



in condensed form the suggestions and observations relating to the
different Ar%icles‘ofrthe proposed texts,.

After the observaﬁioné, Article by Article, oﬁ the Draft
- Uniform Law, mention will be made of the lacunal found .in such law, then

on.the obgervations msade oﬁ the Draft Conyention itgelf.

II. OBSERVATIONS ARTICLE. BY ARTICLE

Article 1

" 1. A will shall be valid as regards form, ifresPective of the place
where it is made and irrespective of the nationglity, domicile or residence
of the testator, if it is made in the form of an interhational will comply-
ing with the provisions set out hereafter. |

2, TFailure to observe any such provision shall not by itsels afféct
the validity of the document as a will of another kind. ¥

Wo particular observation was made on this Avticle.

Article 2.

» The will shall be made in writing.

[AS B

. It may be written in any language, by hand or by any other means.

L

« It need not be written by the testator himself, ®

Italy is not very favourable to the typewritten. form and
suggests that some further guarantees should be studied in this respect,
especially in relation fo the cascs considered in Article § of the Draft

Uniform Law,

‘Gréece suggests that the will should be drafted nedessarily ia
a language known to the testator, and thas aiy mentionlbriginating From .
the person qualified to receive the will should be translated in such

‘lénguage.



' Czechoslovakia, for its part, is of the opinion that, in the
same spirit;'thaﬁ'it should Be'neéessary[to'provida'fbr thé_written trans—.
"l@tiOn of_the will in the %estatorfs‘language an@ ﬁé;a%téch_sueh tfénéla—
tion to the original. E% suggésts? in this context, that the marner should
be SPecified'in,whioh the witnesses and the person qgalified_to_receive

the will could verify the accuracy of the translation,
, 2ify ¥y ;

Luxenburg considers it indispensable that the will be drafted

inhfhe language of the testator.

Portugal would be .isposéd to dccept the writing of the will
in a foreign language, but foreseesrﬁossibie diffioultiés in connexioﬁ with/
opeﬁing‘prOCedures.of‘will dréfted in.laﬁéuages unknown fq;ﬁheragthorities
and suggests that Staﬁes Should he invited:%o_make special prévisions for

ﬁhis_case. | = B

Article 3

i

" 1. The testator shall -declare in the presence of two wilnesses and
of a person gualifisd Lo receive the will that the documcnt is his will.

2, The testator need not inform the witnesses, or the person guali-
fied to receive the will, of the content of the will. ™ '

Ttaly would prefer that compliance with thé formality of decla
ration required in paragraph 'l -be recorded in the document itself (as.is
“indicated 4in paragraph 3 of article.9). . It also Sugg@éts that the testator
should decldre that he knows how fo read, and that the will is'draftéd-
_in‘a language kn9wn to him, thé latter SuggeStion possibly leading to
merging in one provision of Articles 3 and_9.(see_below,.obséfvations on

Article 9),




Ardiclie 4
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St 1. The will shall be 81@ned by the +e¢b1uor in the presgence of
wiinegses and of a person quallfled to receive it. '

Hy
o
Yous
ey
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 2. mbe vlgnaturg of the testator shall e plﬂcod at the end of
will, ™

Greece and'Ifaly suggeét that it be stated in the document that

the testator has signe& in the vresence of the,witnésses_aﬁd of the person.

qualified ¢ receive the document.

Artiq}e 5

H a The w1tnecscs and the person qualif lbd to rooclve the will
shall there and then signa the will in the presence of the testator. M. .

[

Ttaly wishes that it be mentioned in the document that the
witnegses and thé person gualified to receive the will havé gigned theqwill

forthwith in the presence of ithe testator.

Artiele &

u 1.7 The date of reception sha]l he indicated on the documernt.
2. The absence of a date or the indication of an erromeous date'
shall not_affeot the validity of the will. " '
Italy and Luxemburg are not in favour of paragraph 2 and con-
- gider that the date is an essential and obligatory clement for the validity

of the will.

Tor Greece, the lack of dato? or an erronecus date, Should not
affect the validity of the will if the actual date clearly results from

other elements.
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Portugal nctes that in case of dispute the date of recepiion:
of the document, as indicated according to paragraph 1, can be considered

a8 the date of the will.

Czeclioslovakia proposes to specify in this provision that the

date must comprise the day, the month and the year. '

_Articie 7

" 1., TIf the will consisbs of several sheets, each gheet shall be signed
or initiglled by the tebt@uor, uniess the sheets fellow each other and
form a whole° '

2. mvery sorrection in the bodj of the w111 ghall be signed or kB4R
tialled by the tesiator. ‘ :

3. Additions subsequent to the-signatureé shall be Sigﬁéd by the
testator, the wiltnesses and the person qualified %o receive the"ﬁillu n
ITtaly, not favourable to the type-written form, coﬂsideré,%hat
an approval given by simple initialling of the corrections and_érasﬁres‘

does not give a sufficient guarantee to the testator.

Austria remarks that the notion of initialling ig foreign to
certain national practices and that it facilitates forgeries. I+ guggests
abolighing the requirement %to initial the bottom of every page, or repla~

cing it by the requirement of = full signaiure.

Article .8

" The Signature or initials of the tegtator reqﬁired by this law
may be replaced by the fingerprint of the testator. "

Czechoslovakia observes that the affixing of fingerprints is
unknown In Czechoslovalkian practice and has not-much meaning in states where

~ there is no centralised finger~print identification system for the entire
population. It would accept it only ag 3 mgans of additional identifica-

tion, besides that of the signature.




Austria is equally opposed to the assimilation of the affixing

of fingerprints fo the sigrature.

taly is egually unfavoursble to thig procedure but it could
accept it, if really necessary, only for the festator who cannot write,

provided that this circumstante is mentioned in the document

Portugal would aiso reserve the possibility of alfixing finger-

prints for a temutator whe camnnct sign.

Articie 9

B 1. If the testator is unable %o read, the will shall be read to him
in the presence of the witnesses and of the person gualified to receive
- the will, ' '

2, If the testator does not know the langﬁage in which the will is

" drawn up, the will shall be read fo him, translated into a longuage which
he knows, in the Presence of the witnesses and of the person gqualified %o
receive the will, ’

3. ‘Such circumstances shall be mentiocned in the document, "

Luxeﬁburg ig 5f the opinion that the opiion o use the inter-
rational will form should not be open to testators who cannot read; since
the person called *o receive the will Tails tc offer gusrantees offersd by
a public official,

Italy ﬁakes a similar obserVatioh and gpecifies that according
to its legislation an illiterate person may only have recourse to the form
of *the public will which offers the necessary guaranbees by means of its
rigid formalism and the special capacity of the public official who receivéé
it, I also notes that the oral ﬁranslafioh, as provided in the Unifbrm
Law, does not offer a guarantee of oral translation, as provided in the
Uniform Law, does not offer a guarantee of fidelity. It fiﬁaliy, wishes

" that the text should specify whichperson must read the will,



This\last concern ig also shafed by Greece.
-‘Austria'%ishes‘ﬁﬁaﬁ_thé identity of the translator should

“he spe01f1e& in +the doounent

Italy proposes, fznallf, to 1ntegratc Articlc 3 with Article 9
beCausé.the latter holds derogatloﬂg_of former. |

Czeqhoslovakia suggests to obtain a greater accuracy of zhe
term "“document'" mentioned in paragraph 3. Is it g guegtion:of the will
itgelfl or a doéumeﬁt_tesfifying to the receipt of iﬁ.byra gualified person?

Poftugal,'finally, voides9 in the case of an illifefateuﬁerson,
certain doubts similar to those of Italy and chserves also %hat,;iﬁ i%s.l
'ﬁré;ent-legislationg the only forﬁ of will opén tﬁ iiliterato peOple
protects them ny means of a formallsm decidedly more rlgﬁd th@n tﬂat of

the 1nternat10nal Wlllu

Article 10

- - ".The person who receives'ﬁhe,willksatisfy himsolf of . the .-
identity of the testator of the witnegses." . '

Czecﬁoslovakia wighes that the uniform law'should gpecify the
way in which the person gualified fof receiving the will must prove +he
identity of the testator and wiinesses. It foresees possible difficulties

if the qualified person or the wiltnesses dic before the tesbator:

.Portugal notes that this provision relates 10 a’ point which
can be left to the domestic law and exﬁressesstbe opinion that the will
should not be automatically invalidaﬁed in case of disregard of this

cbligation.



Article- 11

" 1. The capacity of the witnesmes shall be governed by the internal
law of the. place where the will is received.’

2. The fact that a will contains a disposition in favour of a wit-
negs or of the person who receives the will or in Tgvour of & parent, rels—
tion, including relation by marriage, or spouse of . aumy of them, shall not
affect his capacity to act as a witauess or o receive the will., V

Ttaly notes that the first paragraph iz contrary to the rule
of Ttalian international private law, according fto which. the capacity of

the witnesses 1lg subject %o personal law.

Portugel would welcome the suppression of paragraph 2 which is

contrary to its internal Taw.

Crechoslovakia notes that the capacity of the witnessos o£ bf
the person gualified fo receive the will, in the esvent of fhis containing
provisions in their favour, cannot be reoggniééd except if ﬁhe“testator
a8 not- informed them thersof. Otherwise - situations. could arise ﬁhere,
in the case of the reservation provided for in Article IV, the wish of %he
testator to make a begquest in favour of one of the people considered here
ccould be frugtrated. Czeohosiovakia ﬁould suggest that this Article'bé,,~
the objeot of g .dcep refexémination together with Article IV of the Con~

rention.

Article 12

" The will shall be left in the custody of the qualified
person who hag received it. v '



'_Tlr_l._e_comm_en_*uary of this Arficle by the United Stat es nob os that
it is desirabie to maximize‘the prospect That the internaticnal will pro-—
cedure may come o be wi@ely‘follqﬁed for carefally.éupervioed wi1l_execuw
tiong in the Uniﬁe&rstatesa. But,)fhe_requirement-that'in*efnaﬁional wills
must he retained in the custody of ¢értain authorized persons may be.a
sefious;impeiimsnﬁ in ou¢.staﬁes to widespread use of the internaticnal

will format.

The QOmmentarj st:essés %ﬁa%:ﬁhe'principal préblem is that
ex1stlnw Wlllwmaklng custums in 1t e.Uni%edlstates do not‘involve any
clearly recovnlze& agencJ thuh is. generallJ used to keep possession of the

. will between the tlme of  ex ecutlon and. the time of dcatno ““rh%pu_the
closgest parallel under typical state law to such an agency Iz the loecal
nrobate court or office wnlch is frequentlv authorized by statute to
r@céivé and rebtain xeouted v111 as a GOHJ“HICHCQ to festa tors° Drobate
courts are publlo offlceg, fraqu ntly gstaffed with re l bnvely pooriy pala
and pooer rcoognﬁzad minor offlmaﬂsu Typ ally there is a 5'1'1@'1.ﬂ a€flce
for each county. hls meansg ulau tQQLC is o brcmendous rangc b et cen thﬂ
gire, COmpiexity ani inmersonallu of a prob@te OLflCL in a large city
like Chlca g0 or Detroztg for eyamﬁle, and ons locaued in & sparsely PO~

N
[

1ated rural communltya It ig no surpr_uzngs *hereforV, That %he?s is
great variance in the degree to which probate cour ts arse usﬁd ag w1ll

depositaries.

Tn the United States, two other kinds of offices ars fre-
quently used today as places whers wills are executed and preserved.
However; neither is well suited to being designated by statube to assist
petsons'desiring o eﬁeoute international wills. Thus, lawycrs! offices
arc frequently:used:by ﬁesfatorss ut there are too many lawyers in any
Ziven stato of the éoﬁn%rj to;ﬁéfmit any éséuranoe that all such offiées

would havo the sac01allzod knowledg 5 or e nency which “should be



requiréd of an cxpert group. ILawyer assooiations in many scttings tond

to be rather tempor ary affairs and *bere iz commonly no sonnechion

botween present occupants of a suibe of law offices and thoss who ﬁay'

‘haVe'ooéupied-thérofficés %énicr fifteen years earliier. Surcly some
systam of 1dcnt fying suitable law offices and of rcgulatlna ke tfénsfér
of deposited wills from one set of cocupants ©6 anobher would bs necessary.
Ia turn, he noed o solve these problemé.would add to the difficul%y of

designatbing lavyers as will custodiens iz this soumbry.

Corperate fidﬁCiari955 cbnsisting of banks anﬁ frust com~—
paniesy arse inoreasingly imbortant to testators scokirw staol Gy rc;iablﬂ
and confidential asptistance in testamentary dispositions;. it some fmufe

. . 4 | . .
point in time, usc of such ingtidutions may be sufficie tly rbcownlzcd in

practice t0 make' logislative confirmaﬁion foasible,

Arcor&;nglyg +he njted Staucs GOmmenuary-s§ggests_ﬁhat an
alternative procedure be a&ded te permit an inﬁernaﬁiﬁnél_will o be
retalned or controlled by thu testatori Again it shovld he ”mohaslaeﬁ
that the sugzestions which follbw are designéd to leave the basic
pr0p05a1 larwolv undisturﬁed as far-as its .ooﬂp tability o Buroreans is
concefned Thas5 uuat iS dropoch nohld qan “quG the possibility %haf
the quallzlcd pergon mig it reﬁaln the dptOdJ of an intq arnational will as
coutemplatoa under tlc prosenf‘draft; Ratherg the flex1b411% ¥y of an
option is desired. Tne option might be éxpressed in the Uniferm Law so
that it would be aveilable within a jurisdiction adopting the law.
Alteornatively, it is conceivabloe that the pdint; liké that cbhcerning the
capacity of witnossed, might bo left for lccal law. Suggestions imple o

menbting ecach of these pessible approaches ars developuu hera,

“The commentary nows ralses tP follqﬁing duegtion. “hat

R

'optlonal procodur” for the oon*brr)1 of 1ntcrnmu10nal wills bntwucn the

tlm° of oxccuﬁlon and tho time when the will is offercd or asserted
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after deatL;m1ﬂ%t bn‘giggeﬂted for 1nclu 403 in. tuc Unlform Law 7
A-requlrement for any'sugges ion ig that it offer nrotectlon approx 1matcly
equivalent To th at implicit in the Uniform Law as orﬂsont‘y urufteau

UTege of a photographic process should provide a means of preventing
unauthorized or casual additions to an intcrnatiohal will, Thus, the”.
law might permit én.approved will custodian to sign each gheot of an
international will after iﬁé é cocution and to make and retain a photo-
copy of the Wl]L 80 maTked before ro 1ca9ﬂng the orlvlnai to T h @-aﬁsfoay..
of_thg'ﬁagtatore Post-death‘redognition of a photographod will would
depend upon ezecution bj'the‘custodiah of & seoond'ceftificatc, In it,
the cugtodian would stabte that -since tho testatof’s ﬁeathg he has compared-
Cthe OTiginal a8 exhibited to him after dﬂath and found 1t jdentical W.uh
the nnotogr@@hlc oopy W11oh he rﬂtalnodn -The law would prov1de ﬁnat with
these cert*flcatesg uhn iocumﬂnt would havn the gamoe eff sotivencss as a
will kept in the cugtody of thg authquzad person until after the

testatorts death. Surcly such a §rooedure would of for ali of the

safeguards of ratained custody.

The procedure ﬁhué suggasted WOuid accommodaté an importéﬂt
Americ@n practics which involves wills executed under the superﬁisién of
pra“tlclﬂg attorqeys and nlaced in the cusﬁcdy of corporations ﬁamed as
executors therein. “lso, it lends itself to cetablishment of a sﬁaté
maintained filing syston. Aftloafsf it ig casier to imagine a statc

gyetem keyed fo microfilmed rocords of exacut ad wills than one¢ which

o
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Would invelve state control of'v*lgln@l ing trumuntno daence
sowars the usn of photographic evidence ﬁ;'val¢dlv executed wills seems
t0 be in the right direction.

Articles 12 and 13 of the proposed Uniform law, as well as

the sugaested form of Article 14 as ¢csor;bed eari¢er, woula neod to bo

reworkad along tho Iollonln@ lincs $o 1mnlonont this suggcstlonv
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MArticle 12 -

The m111 may be left in the ouotoav of the gualifiecd porson
‘who has received it and if so deposited, it shall cecasc to be valid as an
international will if it is withdrawn by the $egtator othorwise t

Than
pursuant to tho prooeduv s of Article 13.

Arbicls 13

An ;nternaﬁlonal will may be returned to the cusbody of hc'
toatator without loging its validity as an international will if tho
gualified peorson suthorized to roceive it slgns ench shest, mekoes and
prescrves a photocopy of tho complete will and all signaturecs, and append%
his cortificate to the offect that he has complied with the provisions of
thig lasr, to the original document vofore delivering it to Fhe testater

Articice-14

If tho will has been rcTeasod to the, oustodw of the testator
as provided in Arficle 13, a cortificate by the person making the photo-
copy tc the offect that, following the death of the $estator; he has
comnarnd the orlglnal with thoe photocopy, that the original will is the
samc as it was whon it was exccuted, plus his cortificato that it wae
excoutod in conformity with the rules applicable to infernational wills
shall, unless impeacheod by competent procf; be accepied as surficient
proof in any cause or procceding of all facts ncocssary to the du
cxeocution of the cortificd instrumc ent as an int crnatlonml will.'

L

The albernative approach suggesbed in the Tnited States com-—.
aentary of leoaving thoe quostion of custody of an intcrnatioﬂalxwill_aftcr

cxooution to local would be easier to implement. Thus, Articies 12 and

4

13 would simply be omitted. The article dealing with the certificate of

the gualified person would become Article 12 It_might orovides

"4 corbificatc by a person qualificd by Fh e law of the placc whare
the will is execoubted made aftor the testatorls doath and appended to the
original will to the offect uhat the will has nos beon alterad since its
excoution and that the will was oxecuied in conformity with the rules
applicable to inbernational wills, unloss impeached by conpctﬂht Droofg
shall bo acocepted as sufficient proof in any cause or proceeding of all
factes neccssary to the duc executicn of the ceriificd instrument as a

In

international will



...,'.]3..

heeorldineg to. the United States commentary, 1f the alternative
2 o

procedure to accommodate custody of an int ernational will by the bestator
is accepbted,; the several references in 3he Uniforﬁ Imaw to M"person qualim
fied %o recéive" shbuli be changed. A more a@projrlute degeoription
might be "person gualified to supervise e ecution of ™ (A similar
suggestidn relating to the nroposed Conventloﬂ appears in t;e dl““QG%iOﬂ 

of delails concerning ihe Convention,)

e

Tf drticle 12 of ﬁhe'Uniform Léw is re&d with “ftlule VI of
the Convention, it is probably clear, in fthe opinion Of;tﬁu Tnited Shatbes
that local law will-provide'that-the ”bugﬁody_of‘the qualified,pefson who
received it includes the custody of any duly designated SUCCORE0T of the
original éustodiaﬁg But, the Gonventionrmag ne’d be ad09+ed by all states
enaoting'the-ﬁniform Law. peno¢, it scems desirable to add apnother éen—.
tence o Article 12 along the following lines:
ﬁReference iﬂ hls stavuL; to this L“rsoh shall include his

CSsuccesgors as duly de Ql"@auod in c&ouorc"ga,nce with the rules apnlloable
to authorized will cugtodians.

0w

Thig addition aleoc should be realigned to refer to "persons
authorizaed o supervise exscubion of" international wills if The sug-

gestion made above is accepted.

Article 13

The will shall cease to be valid, as an internaticnal will,
if it be m3t1drarﬁ by the tesu,tore' '

Avatria remarks that it would be adv1sable to oonwlde“ the_
ase of the tGSUatOf who Tevoikes hig will but who cannoﬁ have 1t
restituted because, for example, he dies before chtaining it or because

the internsticnal will cannct be found immediately.




IIT, - LACUNAE HOTED IN THE DRAFT

1. | The following point hag been ﬁade by the Tnited States, in

relatioﬁ with a_Splcificrsituation in fhéf coundt y; |

Although the poutine vaTies'comsierably'in the several
states, wills must be validated by post-death proceedings in all of the
states of the United States. The dstaile inﬁdlved may amount to no more
than filing the instrument and a sworn application for its probate with
a local official. But, in many stéﬁés, gvidence of the Wili?s validity
nust be sﬁppiieé by witnesses who signed the will Whén it ‘was executed
or by other testimony if the attesting witnesses are not available.

In order to make wills executed under tho progoséd Uniform
Law practical devices_fof devising property.wheréver located at death,
a short provision anticipating some.proof problems should be added to
the propessd law. A statement in the proposed Eaﬁ that, unleés COn—
tradiétedg a certificate gf dué eiecuﬁion-by an authérized will'cﬁétodian
ghall be aceoepied as sufficient proof of all faots'reievant‘fo legal.
execution, ig needoed.

The following is offered as a suggested form of language

to serve the durpose:

"Article 14

A certificate by a person qualificd by the law of the
place where the will is received and retained in custody until after
the death of the testator that the will was excouted in conformity
‘with the rules applicable to international wille, unloss impeached
by compeitent proof; shall be accepled as sufficient proof in any
cause or proceeding of a2ll faclts necessary to tihe due execution of
the certified instrument as an international will.”
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b

This contemplates that an authorized will custodian migh

5

be afded to the will after

F_:

ft

aizgn a brief, official statement which woul
the acts and signatures regquired for due execution have acouryed,

describing what has transpired o ghow that statutory requirameﬁts
haﬂe'ﬁeen_meﬁ. Ho such éertifisate or statement would be requ%rg@

for validity of an international will, but if such z sertificstbe were

apPeﬁdé&? a court in state of the United States which enancy
would be able to M"adwit the will to probate’ withdut further »roof.

The stateménﬁ-shoﬁl&_n@t affect the meaning of the law as
adop%éd.in thdéé staﬁes wheie mo-poét—daéﬁh ceremony. of probate is
requireﬁ; In a sense, it would serve only io'give wills executed ﬁnder'
the Uniform Law the same standing in +he United States as is intended

for them in Iuropean nationz which may accept the draft.

2.  Portugal wzaises the problem of the so;oalledf”mutual” wgill, -
il.0., %0 use the terminology of Article 4 of the Conveation of The Hagues
the ?testaméntary dispositions.ﬁade by two or more persons in one
document, "

The difficultiss that can derive from +this come From the
fact that certain laws oonsidef these ﬁills from the point of view of
their form and decidé upon their validity scoording to the rule of
confliot_relatiﬁg to Torm, while dther-laws consider then from the
point of view of -substance. .

It would.tﬁerofore be advisabis w0 dedermine whethér-the

proposed uniform. law allows the "mutuzl' will or not.




IV, OBSEEVATIONS CCRCERIING THE COWVIWNTION

CArticle III

A wiil made 1n the form of an international will in $ho
in the territeries of $he other
DTARCNCT

1
worritory of a Contracting Party shell
Contracting Parties; be considered as
on gualificd 4o receive it whencver such porson is so gualified
' Gontracting Party in whose territory the

b
having been nade in the

of g pers
according to the law of the

will was madc.

2. A will made in the form of an international will in the

territory of a Siate which is not a Contracting Party shall, in -the
territories of the Contracting Parties, boe considered as having been
of a qualified person whenever, .in accordance

made in the presence
with the law of such State, it has been reccived by a porson gualified

to receive wills and has been placed in hig custody.

Greece sugg allowing %o consider as

sty to add a2 provision
qualified vpersons to rooeite the international will those persons who
Care 80 qualified by virtue of the national law of +the tostador - in

rarticular, consular authoritics = independently of +ho torvitory where

the document is drawm up.

article IV

Ldch Contracting Party may provide in its law that the
porsons listed in article IE, paragraph 2 of the Annex ay not benefilt
from any disvnosifions in their favour that the will may contain.

Portugal docs not sec the ugefulness of this Article since
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it is not related to the Form of the will but to the cavacity o

Portugal suggests its olimination.
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Crechoslovalia thinks that this provision should set forth
thé'dﬁté beforse Whiéh the contracting Parities shou d adopt. the Drov151onu9
cofras?ondimg o this Artioleg ag well as ¥he way in which ite publicity
woﬁld be assﬁredg p0 that the persons gqualificd to recoive wills wouldﬁ

. iﬂformed.and #oui& be able to fdrew.*m the 1ntcrven1n9 partics to &
wiil (see cbﬁmgnt to Art. 11). According Ho Czoohoslevakia; $% would
be necossary'procee§ $0 a deep ro —cxaminsdicn of tbis-Arélc“n IV in

conngetion with Awxticle 11 of the uniform law.

Article V

1. The signature of tho testator, of fthe porson guglificd fo

rooeive the will and of the witnossés of an inbernational will shall
be exempt from legalisation. ' '

2. Nevertholess, tac comacuent autherities of thc Contrac ting
Pariiew may vorify ihe WUthOHulGlfj of . such %1gnﬂturcqo-

According to the United States, this Article would be
cléarer if the term "legalisation were uscd (possibly defined) as it is
uged in The Eague Conferencels Dr *t Convoention Abclishing the Reguire-

ment of Legalisation for Foreign Public Documcnis of Ootober 26, 1960,

o

In Article 2 of The Haguc document it is statods

.., iecgalisation means only the formality by which'
thc diplomatic or counsular agonts of the country in which -
the document has %o be produced certify’ the authonticity -
of the 31gnaﬁurc, tne Cap&@ltj in wﬂch JWo person signing the
document hag actcd and, where apnrowrla oy +the identity of
the seal or stamp wnlgh it bears.” o
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B0 used, the requirement would be relevaht to the signature

)

and capacity of the person authorimed by local law to receive interna-
tional wills. Ite use with refercnce to the signature of the testator
and witnesses is inappropriate because the officials referred to would

o

- %
not be able to certify concerning the authenticity of the testator an

=S

witnesses'! signatures, nor as o the ca paci ty of thege perscuns.

Some provigion far:iﬁtarnatiOﬂal'recognition of tho.bfn
ficlals anprovod by each contracting party is desirable. The syston
contemplated by The Hague Convenbion seems quite a&equaﬁeo Under it,

a certifying agency identified by the laws of the statc where cxeéution

of the will cceurrcd may issuc the ﬁécessa&j'statementa Also, a vniform
form of cer%if;bate is suggestcd‘by-tho.Conﬁénfiono if this appr@aoh is
aéoepted? it Would-meaﬁ tha* the genuincness of testator and -wibtnesses!?

signatures Wouid be established by the certificate of the avtherized will
cusvodian unless and until GVldpnuL to the oont*urv'“ppea*ﬁ The stéﬁus
of'the foreign will cautou¢an would be e"tablwshcd by a singlc o“rtlcha+ﬂ'

¢f an appropristc ¢ fIlOlal of the state of CXOGuﬁlOﬂ,'

Artd clc V if rewritton to acnommod te uhlc anprcaﬂh might

ad as IOllOWSo

"The gignature of the persdns“uthorized to receive the.
will shall not be subject to legalisaticn except that the coﬁpotenﬁ
authoritics of the contracting parties may require cortificgbion of
his gignaturc and of his awthority under the law of q1s gtate from
an authority de 310naaed by the laﬁs of that state to 1den;11y
authorized will custodians, The certlfloauo of a person go idon—
tified to thn effect that formal ¢oqu;rcncptu applicable o inter-
national wills have boen mot shall be aceccepbed, unless and upull
impeached by other evidence, to OSUabllsn the autkcﬂu¢olty_of 31gna»
tures; and required capacity, of testator and witnessos.™
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if tho alternative procedure to accommodate custody ¢f an
internationsl will by the testator is acccopted, the several roforonces.
in fhe'prOposed Conven#ion $o 'person qualified;to‘reccive“ intcpnational .
_Wills should be changed. A more folicitous expression might be "porson

qualified to suporvise exccution of" an intcernational wille





