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Tom . A Committee of governmental experts on the form

of wills met from May 3 to 8 19?1 upon the 1n1t1at1Ve of UNIDROIT at
the seat of the Institute in Romeo ‘The representatlves of 19 States
participated in the work. The Hague Conference on Private International
Law, the Council of Europe and the International Union of Latin nota-
ries had delegated observers, The list of participants appears in
annex to the presente report. The expeprt. of Switzerland, Mr. Pierre .
LALIVE D'EPINAY, Professor at the Faculty of Law and the Institut des
Hautes Etudes Internatlonales in Geneva, was unanlmously elected
Pre51dent of the Commltteee

2o The following wcrklng papers were placad at the
dlsposal of the ConmltLee :

. -Draft Convention providing a uniform law on the
form of wills, with explanatory-report (U;DaP. 1966, Et. XLIII doc.SG)';

—Analy51c of the remarks of governments on the
draft convention providing a unzform law on the form of wills (Et.
XLIIT Doce 31 = UeDoP, '1971}

The. Commlttee could refer to different worklng
papers whlch were distributed in the course of the gession and in
particular to wOrklng Paper Noe 1, "Draft of Uniform Law on the form

of the 1nternatlonal will", proposed by the Belgian delegatlon.

e After adopting uhe agenda whlch vas proposed at
the beglnnlnc of th session, the Commlttee proceded first to an
exchange of views of a general nature on the basic draft which had
‘been presented by UNTDROITg Avticle by artlcle, it then examined the
draft uniform law vhich makes up the Annex of the Draft Convention,
and then the Convention itself.,

Lhe Commlttee flnally succeeded in Cstabllshlng
an altogether rev1sed text entltled "Draft Convention providing a
uniform law on the form of the Internatlonal Will, which is reproduced
in the document "Etude XLIII -Doc. 32 «UQDﬁP. 19711, Thls new text
should constitute a basis for the work of a Dlplomatlc Conference which
‘ mlght be convoked in 1973 for the purpose oP adopting an inteprnational
Convcntlon deallng with. this matter. . :
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4.-1  < - The obgect of the presen report is to summari e
the dlscu351ons of the Committee of Experts taking note in particular
of” the conclderatlons which motﬂvated the modlflcatlons of the 1n1t1a1
"text. .

T 4~GENERAL OBSERVATTONS-

Se= B - The general dlscu551on was opened by the delegatc
of the United Xingdom who partzcularly stressed that the essential
obgectlve of the progected convention was to aveid all uncertainty

as to the validity of the act or form of a will drawn up by a testator
who possesses property abroad or is made to draw up his will in a
fprelgn COUNtrys

: He deemed that in either case the basic questions
of deveolution of estate or therules governlng the qualifications to
draw up a will, were not and should not be affected by the draft of
the study, He finally insisted on the fact that the international will
would constitute yet only another possibility for the testator who
would remain free to draw yp his will according to earlier forms, and
that the article 1 of the draft on uniform law provided that the
internationzl will, even if it was void as suchk could be valid as a:
will of another klnd.

He underlined the need to insure the harmonious
JOlnlng of the draft with the Draft Convention on the establishrnent
of a scheme of Registration of Wills which is currently belng examined
by the Membér States of the Council of Eurcpe, and confirmed the interest
hls country was ta&ng in these two 1nstruments which coulg constltute
a useful 1nternatlona1 rullng on the subjectas

6o The delegate of the Pederal Republic of Germany,
while” rec0gn1z1hg the theoretical interest of the proposed draft,
expressed hls ‘doubts as to the opportuncss of creatlng a new type of:
will such ss the one proposeds The advantages of such a will seemed
to him 11m1teu, and he roted that in “the greater number of cases the

"holograph will would seem preferable to the international will whose

- form was weightier and more complicated, He underlined that no solution
had been broight tc bear on guestions of substence which remaihed the
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most impdrtaht’and in regard to vhich the uncertainties resulting
from the rulés of conflicts of laws remain intact. He likewise
observed that the insertion of the uniform law into national laws
~and in partlcular that of his country- would present dlfflcultles.
He' flnally noted that the formula adopted in the draft, having
resulted from a mlxture of techniques of diverse origins, had led
to a hybfid conception of excessive formalism which was contrary

to modern evoluticn which tended to ease forms, He indicated that
his preferences would go more readily toward an attempt to determine
several essential elements of form according to whitch the juge
would confine himgelf to verifying the existence or the respédt,
for recognlzlng within an 1nternatlona1 context, the Valzdlty of _
the will. - l

7 o= o The delegate of Switzerland stressed the fact
that difficulties and uncertainties deriving ‘from the enforcement

of rules of ‘conflict of laws of succession do exist under all c1rcum—'
stances and that the instrument proposed was not intended to settle.
this specific question. He stated that the scope of the draft was
actually comparatively limited, but hiis fact can in the end appear

as rather bemeficial from a pratical point of view, since in our
times fortunes often extend beyond the national frontiers and

modern means of - transport encourage easy travel and mlgratlons. Wlth
special regard to the situation of his country, he said that the
international form might fulfill the w1sh of many foreigners residing
in Switzerland.

8 o= ‘ The Belgian deélegation declared its ovérall
interest in the proposed draft, while at the same time expressing

the view that the formalism of the draft ‘should be lessencd, and

that perhaps some pules of substahce might be entered to a limited
extent in the f£inal uniform law, As an example, a provision could be .
inciuded, setting forth the age for the legal capacity to make a Will,
The delegation finally stated that it was necessary to clearly specify -
for each of the formalities set forth, whether nonw~compliance therewith
would or would not entall invalidity of the w111, w1thout drawing wp in
this connection too strict rulings which could end up -in jecpardizing
the clear intent of the testator, fulflllment of whlch must be assured
1n all C1rcumstances. : T '



. . . The delegate of France ingisted on the necessity
for drawzng up regulatlons which would take account of the intermational
framework in which thcrproposcdrlnstramentrwzll be entered. To this
effgct,.national laws must view the matter from a specific optics and
grant special,cqncessions required. He stressed that rigid formalism
was to be avoided as it was outmoded and hermful and that the judge
should be granted enough freedom to ensure first of all that the true
wish of the testator was fulfilled. He felt hat the draft was an .
expedient instrument even though the need for it was net acutely felt
and declared that - he. favourcd the Proposed gencral outline, '

10 g ' The cbserver of the lague Conference felt that
the proposed draft was undoubtedly useful from a practical point of
view and would certainly soothe the psychological wneasiness of the
testators who are often at a loss when in a foreignh country and hegi--
tate to make a will drawn up according to'the local formulas with =
which they are not familiar and which are quite different from the
oneg they are acquainted with. The merging of formulas taken from.
various systems will enable everyone tc find some familiar element
and be thus reassured ; the possibility of making a will in the 
testator's own language is also likely to drav.a favourable response.
Finally, he said that the draft is fully in line with the 1961
Convention of the Hague on conflicts of laws on the form of wills

and cannct be conflicting. with the: draft presently undertaken

in matter of laws on successions C

11e~ The Secretary General of UNIDROIT emphagized

the importance of the draft in the present situation, and stated .
that .foreign colonies are increasingly larger in the different COUl=
tries, especially because of the growing number of international
offiqials;?The proposed form is similar both to the holograph will .
and to the will by public deed and takes intc account the fact that
Ithe notary in the Latin meaning of the word does not exist in several
countries of the world, '

12.- o Lo The obserVgr of the Unlon of L’tln tharles noted
in turn that, the proposed form would prove undoubtedly useful for a
good gpumber of testators. He stated he was in favour of the technique
used in the draft, that is, the merging of varlous elements taken From
different existing systems,



13 The delegate o: thc United States stated that

his country was keenly interested 1n this attempt at drawing up an
international Form of wiil. The differences apparent At intérnaticonal
level are algo to be found within the United States where the matter
is governed by State Laws. The Uniform Law could thus sere the purpose
also of internal unification, removing the difficulties encountered
in probate law procedures,

T4 gm - : Having thus assessed the 1nterest of the'
Convention envisaged alomg the lines propoged in the draft uniform
law, tht Committee started the examination of the draft, article by

article.

IT.~-REMARKS ON THE UNIFQORM LAW

15 9 . For the sake of clarity, this report des wot
follow tne chronologlcal sequence of the discussions. An attempt

is instead made at grouplng together discussions on the different
problems raised by the various articles of the orlglnal draft whlch
- finally led to the draw1ng up of the new text.

164~ . . Title of the Draft Uriform Law .

_Thé original draft was titled as follows :
"Draft Uniform Law on the Form of Wills®,
The CommlttcL unanimously- felt that the title
was not accurate cenough and did net exactly convey the. conténts of

the drafte According to a proposal of the Belgian delegatlon, the -
new title quoted below was accepted :

‘V”Uniform_Law on the form of the intérnational Will"
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17 o= ' General Conditions of Validity of the

Intééhafibnal Wills (Article 1 of the original drafte Article 1
of the new text of the draft) :

Article 1,qf the original text was :

"lewA will shall be valid as regards form,
irrespective of the place where it is made and irrespective of the
natlonallty, domicile or residence of the testator, if it is made
in the form of an 1nternat10nal will complying with the pTOV151ons
set out hereafter

24=Fallure t¢ observe any such provisian shall
not by itself affect the validity of the document as a will of
ancther kind".

The fdregoing provisions raised no special
objections The article was amcnded at the end of the session in
view of a decision taken by the Committee after thorough dlscu551ons
on the matter of mullitics. Most dalegatlons ‘and especially the
Belgian delegation, actually felt that it was necessary to clearly
specify ~-among the different formalltles rcqulred to draw up an
international will- such formzlities which would be deemed essentlal
and failure to observe which would entail. rutlity of the deed as an
international will. Bxperts agreed that it was necessary, first of all to
ascertain that the wishes of the testator were cumpllcd w1th and that
it would be unreasonable to automatlcally invalidate an 1nternat10na?
will because a non essential formality had not been observed, egpacially
since it was pointed out tat such a will may actually be void nct only
as an international wiil, but also as amother. type of will if its’
form were not in line line with any of the forms accepted by the local
Lawse

18 em : Thus the Committee decided that the uniform law
should specify what provisions would and what pPOV151ons would not
entail wullity of the will, Two possibilities were open 3 either to

- specify each time throughout the uniform law whether nonpcompllance
with the provision considered would mean the nullity of the will @ or
elee, to state once in a single disposition, provisions which were to
bé necessarily complied with for the will to be con31dered valide The



second, éolution was, firally accepted and, after completion of the

dis cusszon on the different articles of the draft, the Committee

listed all provisions which were to be deemed- essential and non-
'observance of which would entail the nullity of the w111 as an inter- =
national will.

19.—',, o W1th reference to. the final text of the draft,
the experts agreed that nulllty should be conflned to . fallure to
observe the followzng provisions : :

| -will made in writing (article.2 of the new draft)

mdeclaratlons of the testator’ 1n the presence of
two w1tnesses and’ of an authorlsed person (artlcle 3 of the new. draft)

: . sigrature of the testator and of the two witnesses
and of the authorlsed person (artlcle 4 of the new: draft)

204= o This decizsion of the Committee was finalised
into an entry at the end of the first'paragr aph of Article 1. The
new text of this Article is thcrefore worded as f0¢1owq : :

"1.-A will shall be valid as regards form, irrese
pectlve of. the place where it is made and irrespective of the’ natlonallty,
domicile or residence of the testator, if it isg made in the form of an '
1nternat10nal will complying with the provisions set out in artlcles 2
to 4 hereafter- '

2s~Failure to observe any such provisions shall

not by itself affecte the ngldlty of the document as a w1ll of
another kind",

21,— o Wlll in wrltlng. Language in whlch the w111 ig*

drawn up (Artlcle 2 of the orlglnal texte, artacle 2 of the new draft)

o s e

Article 2 of the original draft was worded as

follows : . _
"lu-The will shall be madézin writing

2o~It may be written in any lahguage, by hand
or by any other means,

3e~It need not be written by the testator himself,
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22a=.. .. .. . The Committee unanimously agreed on the fact

that the wrltten form specified under paragraph 1 was an essential
condition for. the validity of the will, It was noted on the otherp
.hand that the whole system envisaged in the draft law was conceivable
and applicable only on the basiz of a written will,.

23.— L The matter of the language caused some discussion.
Some delegates felt that the text should set forth that the language
used in the will be one known to the testator, or else a written
translation thereof into a language known to the testator should be
-contemplated, The Committee felt that the important point was to

make sure that the tcstator was acquainted with the content of his
wille This was covered under article 3 of the new draft (see hereafter,
pars 30)s It was noted that a certain tolerance Vis-&-vis the language
. used was one of the distinctive features of the international form pro-
posed o It is to be. expected that as a mule, the language used will

be chosen for specific reasons of convenience generally, the will

be made whether in the testatorts bun language or also in the language
of the country in which the will is being made. =

24 4= ' The Committee admitted that the will may be
written by hand or by any other means, that is, mostly typewritten,

- or else on a prlnteu forme ObV1ously, this possibility was admitted
‘_wzth regpect. to the requlrements envisaged for the signature {articles
4 and 5 of the new draft), The Committee felt that the form of the
Article was clear enough to exclude any other POSSlblllty, especially
the case of a will recorded on tape,

25 ¢m ' Artlcle 2 of the original text was flnally
adoPted with no changes as Article 2 of the nev drafie

26 g e Compulsory declaratlons by the Testater (Artlcle 3
of the original text ; Artide 3 of the new text) e

‘Article 3 of the original draft was worded as
follows @ o ' o
: "TemThe testator shall declare in the presence of
two. witnesses and of a person qualified to receive the will that the
document is his will e : : : :



24~The testator need nct inform the witnesse;;
or the person quallfled to receive the will, of the content of the
mll”

[

277 o= 7 The PTOVJSlonS of thls article were deemed to
be altogether satlsfactory‘ ‘

28 o= ' ‘The Committee also wondered vhether it was
necessary to contemplate three persons, the. two witnesses and -

the gualified persor' to receive the wills Some members of the
Committee found this number to be too high.'It'was'however remarked
that this provision was a combination of systems existing in the
national laws 3 the qualified person corresponds to the Notary, a
well known institution of the Civil law systems, Witneéses, on the
other hand, are familiar in common-law countries, The opportunity
for retaining the presence of three persons in addition to the
testator was finally admitted by the Committec, - " .

29 o _ - As regards the'gualified persons™, the Committee
approved the provision of Article II of the Convention whereby each
contracting party shall designate the persons who, in its territory,
shall be qaallfled to receive the international wills. However, the
majority of the experts obgected to the very wording of “person qua—
lified” which in their opinion was unsatisfactorye A suggestion
whercby these words would be replaced by the words "public official®
was rejocted on the grounds that in many cases such a person would
not in fact be a "public official”s Then the Committee, having congi-
dered Article II of the Convention, decided to use the words “personne
‘habilitée & le recevoir" in the French text and "person authorized to
act in connection with it" in the English text, It was thus decided

to usé this expression in lieu of the one used previously and to replace,

both in the Convention and the uniform law, the words "person qualified”
with. the words "authorized person's The Committee remarked that this
person might well be a public authority, desigred by the States in
compliance with Article II of the Convention.

30 gm : The Comnitte likewise felt that it was necessary
to make sure that the testator was acquainted with the content of his
will (see para. 23 hereinbefore and paragraphs 50 and 51 hereafter).
A statement made to this effect by the testator to the person authori-
zed was deemed sufficient on this item and a provision to this affect
was added in paragraph 1 of Article 3,
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e~ - The principle whereby the content of the will
need not be told to the witness nor:the authorized person was easily
admitted by the Committee which decmed paragraph 2 -of the proposed
text to be satlsfactory. .

3¢~ Finally, the experts deemed that it was necessary
to mention in writing that verbal formalities set forth under Article
3 had been complied withe This decision is covered under Article 7
of the new draft uniform law {see herafter, paras 60)e

33— ) . In viey. of the various decisions taken to this
effect, Artlcle 3 of the new draft is worded as follows 3

, "1 4~The testator shall declare-in-the presence
of two witnesses and of a person authorized to act in connection .
with international wilis- that the document is his will and. that
he knows the content thereofs -

: 24~The testator need not inform the witnesses,
or the authorized person, of the content of the will",

e . Signatures to the will (Articles 4, 5, 7-and 8
of;thewformer‘draft. Articles-4 and 5 of the new -draft)..

The rollow1ng provisions of the inginal draft ..
covered the question of signatures : '

Article 4

: . ‘le~The -will shall be signed by the testator
in the presence of the ‘witnesses and of the perssn authorized to
receive it. ) :

2.—The 51gnature of the testator shall be plac»d
at the end of the will.
Article 5

The withesses and the person qualified to
receive the w111 shall there and then 51gn the w1ll 1n the presence
of the testator"”
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Article 7

1e~If the will consists of several sheets,
each sheet shall be signed or initizalled by the testator, unless
the sheets follow each other and form a wholes

24=Bvery correction in the body of the will
shall be signed or initialled by the testator.

Je~hdditions subsequént to the signatures
shall be signed by the testator, the witnesses and the person
qualified to receive the will,

Articlic 8

. The signature or initials of the testator
required by this law may be peplaced by the fingerprint of the
testatorte o ' -

SS.J: The Committee deemed the signatﬁre*to be

an essential element of the will and that s absence should entail
the mullity of the will. Provisions of paragraph 1 of Article 4

of the original draft were therefore approved, A lengthy’ discussion,
however, covercd the case of a testator bringing to the autorized
person and to the witnesses a will already signed, Under Article 4,
paru. 1, he would therefore be obliged to sign againe If, through
_1gnorance ‘or negligence, he were to fail to do so, his will, ,
though provided with his signature, would be null, at least as an -
international will. Several delegates felt that this was too severe
a consegquence and suggested that, whenever the éignature of the
testator was already affixed on the will, the testator could just
confirm that the signature was in fact nis own without being
compelled to sign the will agaire Some delegates however pointed ‘out
that affixing a second signature was not too burdensome a task and
was a guarantee to thL goed ; ccompllshment of the presentation of -

’ thé_will. They likewise stated taht the expre551on "confirms his
signature" was_vague and had no SpElelC meanings The' delegate of
the Netherlands noted that such a provision might be conflicting
with the provision of the Dutch domestic law whereby notaries ‘cannot
testify as to deeds signed when they arc ndt present .'Finally;'a vote
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was cast on this matter. The result of the voting was 12 votes

in favour, 2 votes against, and 1 abstention, and the testator

was thus permitted to "recogmise and confirm" his signature
already affixed, instead of affixing his signature againe The
Committee however stressed that the date of entry inte offect

of the international will would in all cases be the date of
receipt thereof by the qualified person, as clearly set forth
under article 6, paras 1, of the new text (sec paras 45 hereafter)s

366~ : . As regafds the place of the signature, it was
generally felt that provision set forth under para. 2 of Article 4
whereby signature shall be placed at the cnd of the will was
acceptable, However, the majority of experts alsc felt that this
specific statement as to the place of signature should not be regar—
ded as too binding a clause and that the judge should be left a
wide range of freedom in this connection so as to ensble him to
validate misplaced signatures, such as for instande, signatures
affixed at the margine Some experts even suggested that any all
indication as to the place of sighature should be deleted, The
Committee finally decided to retain this provision under article 5
which, in view of the prov131ons of article 1, does not involve
nulllty of the w111 if it is not complled with while at the same
tlme serving as a deszrable gu¢dance in thlS connectlon.

3em ' "' The provision of article 5 of the orlglnal draft
whereby the witnesscs and the quallflcd person are to sign there and
then the will in the prescncg of the testator was not objected to and

s deemed to be an essentlal formallty. Thus, 1t was traanerred
onto Article 4 of the new draft; .

.38.— : o . After some heqltatlons, the Conmlttee approved
provisions of Artlcle 7: P ara, 1, of the original draft,_cqverlng the
case of a will made on several sheets.'ConsidéringshOWQVer‘that the
idea of "initialling" was unknown in the procedure'qf some Countfies,
it was felt that the'cdmpltte sighature should. be affixed on each
sheet, Still for the purpose of leaving a good degree of freedom to
the judge, this prov1szon was entered under article 5 of the new draft,
among the prov151ons which are not bLﬂdlﬂg and for which non-compliance
"thcrewzth does not imply mullity of the will,
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3% - - Paragraph 2 of Articic 7 of the original draft
covered the corrections in the body of the will and required either .
the signature or the initial of the testator.

This provision was shéfply objected to by a rnumber
of experts wvhich deamned it to be vague and dangeraus, Some, however,
stressed the interest vwhich it might prove to have in protecting the
testator against alterations made to the will by third parties, especially
in the case of typewritten wills, Others objected that it was difficult
to ascertain that this formality.had been complied with because the
content of the will, as a ruleé, is disclosed neither to the witnesses
nor to the authorized persons The majority of delegates felt that this
requirement was liable to multiply_contrbversies and litigations
rather than appease thame Thereforé; the provision was deleted,

40 o= © The Committee also decided to delete the third

. paragraph of Article 7 of the original text covering additions subse~
quent to the signature. It was in fact noted that if these additioms -
were aimed at modifying the will, they had to comply with the same
provisions and procedures as the will itself. Therefore, in the opinion
of the Committee, the question should be handied within the overall
frame .of modificationsg to a will already made and valid, In this conunece
tion, the Committee felt that the conditions under which a will may

be modified or replaced by a subsequent provision fall under the autho-
rity of internal legislations., The Belgian delegation remarked that
some difficulties might arise in Belgium in view of strict regulations
governing conditions for modifying deeds drawn up by notarics.

41 4m . The Committee decided to delcte the provision of
Article 8 whereby the signature could be replaced by the fingerprints

of the testatore In this connection, it was observed that this procedure
for identification was not used in a number of countries, In addition,
it was also noted that a fingerprint, unlike a signature, could be
affixed after the death of the testator. In the opinion of the Committee,
the question of a will made by an illitterate should be considered as
marginal, especially because this class of perscns are unlikely to have
recourse freguently to an international will, It was romarked first of
all, in the light of experience acquired by the different national |
legislations, that the illitterate testator would in most cases be
authorized to affix a certain identification mark which would be agsimie-
latéd to a signature. In this connection, the notion of signaturée must
be left to the national law, '
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42 g - In view of the féregoing decisions, the Committee
drew up new articles 4 and 5 covering signatures : '

"Article 4
: : Te~In the presence of the witnesses and of the
authorized person, the testator shall sign the will or, if he has

- previously signed it, shall acknowledge his signatures.

. o 2om The witncsses and the authorized person Shall
there and then 51gn the will in the presence of the testators

- Article 5

_ te=The signature of the testator shall be placed
at the end of the will,

2¢~1f the will consists of several sheets, ecach
sheet also be signed by the testator, unless the sheets follow cach
_other and form a whole"s C

43 4- ' Date of the international will (Artlcle 6 of the .
original draft § Article 6 of the new draft)s '

Article 6 of the original draft was worded as
follows ¢ o o .' e o
Te=The date of reception shall be indicated on the
document o

2e-The absence of a date or the indication of an
erronecus date shall nct affect the validity of the will.

4= .+ . Provigions on the <date of the international will
were discussed at length by the Commititee which emphasized the impor-
tance of this element, especially in the event of successive willsy
or still to ‘aBcertain the CapaCity'of.éhe testator. '

45 o= : : - Bxperts felt that. it was first necessary fto state
in the uniform law thaf the date. of the international will is the date
Gf ‘its receptions This ‘rule appeared:to be logical and necessary to
dispel any possible misunderstanding.in case, for instance, the will
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had been made some time before it was submitted to the authorized
person and to.the witnessese A new provision ‘to this effect was
therefore added as paragraph 1 of Article 6 of the new draft,

46 y It was likewise stated that the date of rcception
should alsc be given in the w111, as a natural consequence of the _
precedlng remark., The Committee felt that the authorized person should
affix the date on the will vhich was thus submitted to his.

47 o= The question of the undated or mis-dated will
was rather controverszel. Some experts were inclined to declare

the will mull in such case., Most of the delecgates, however, were

. somewhat reluctant to add a new case of nullity of the will, since
they felt that in many cases the validity of wlll, and thus the 'ﬁ
respect for the will’ expressed by the testator could be. protected

tnrough the evidence of the true date, easily determined by the witnesses

d the authorized person. Flnally, the Committce agreed on a new

7 text ingpired from the concept expressed in pbragraph 2 of the crlglnal
drafte This new text forms paras 3 of new Articlc 6 itis stated
therein that in the event of confllct, the date of the recuptlon may
be ascertalnea by any meanse The expression "in case of dispute”

LOVLTS the case of the absence of a date or of erroneous date,

A8 g In view of these decisions, Article 6 of the new
draft has been worded up as follows @

"Article:g

| le=The date of the will is the date of tis
reception, : ’
' : ' 2 4=The date of the reccptlon shall be affixed
to the will by the authorized person. ,

: --34=In case of dispute the date of the receptlon
may be established by any means', :

45 g ‘ Case of the testator unable to read and of the
testator who uoes not know the languagc in whlch hig will is drawn
(Artlclc 9 of the orlglnal Qraft)
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o ‘ Article 9 of the original draft was worded
as Ffollows 3 : :

"1~If the testator is unable to rvead, the
will shall be read to him in the presence of the witnesses and
of the person qualified to reccive the wills

S 2.-IFf the testator does not know the language
in vhich the will is drawn up, the will shall be read to him,
translated into = language which he knows, in the presence of the
witnesses and of the person qualified to receive the will,

‘ 3e=Such dircumstances shall.bé mentioned in
the document's ' ' ' '

50e= o These provisions were objected to by the
Committee, It was deemed first of all that the first paragrﬁph

was already justifiable exceptlon to the principle of the. secrecy
~of testamentary provisions as had’ been stated under artlcle 3y

' paragraph 2, of the new text. It was first suggested to state the )
reading of the will to the testator should not be made compulsory_;_
and that the testator could rencunce ‘this p0551b111ty$ Flnally,

- an addlthP made to article 3, Daragruph 1, under which the testator
must state that he knows the content 0f the will, was deemed to be
an adequate guarantee and protection.

51e= The same arguments were retained by the Committee
for parae 2 of the same article, Translation was criticized by the
Committee, first because it provides nc adequate guarantces of
faithfulness, and then because it affects the secrecy. of the wills The
said provigion added to article 3, para. 1, seemed adequate also in
this case, and Artmcle 9 of the original text was altogether deleteds

529~ Identlty of the Testator and of the Witnesses
(Article 10 of the original draft. Arflcle 7, para. 1y of the new draft).

_ Article 10 of the origin;l draft was worded as

fo}.lows R : B
| ”The“person who recelved the w1ll shall; satlsfy

himself of the identity of the testator and of the witnesses.
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The necesszty of such a provision wags not denled
by the Commlttee, As a matter of fact, the provision was deemed
insufficient and it was felt that the identities should be put down '
in writing. Thus, these two ideas were entcred within the frame of
the establishment of a Ycertificate" whick will be dealt with in
paragraph 60 hereunder. In the certificate, the authorized person
shall certify that he has made sure of the identity of the tegtator
and of the witnesses and .shall specify such 1gent1tles. C

53~ _ Capacity‘of.Witnésses (Article 11 of the original
draft uniform lav, new article V of the Convention),

_ Article 11 of the original draft was worded as
follovws 3 . S L

.- "te-The capacity of the witnesses shall be governed
by the internal law of the place where the will is received,

2e~The fact that a will contains a digpogition in Ffavour
of a witness, or of the person who receives the will or in favour of a
parent, relation, including relation by marriage, or spouse of any of -
themy shall not affect his capacity to act as a withness or to receive
the w111"

5 am With regard to paragraph 1, the Committee detected
some ambiguity in this text which appears to be a conflict of laws
rule worded in too general terms. The actual scope of the provision
is much more limited, since it covers only the special capacity .to
act as witness in an international will, Iz order to convey this restric-
tive meaning, the Committee decided to speak of "conditions to be a
witness" rather than of "capacity of the witnesges", In view of this
amendment, the Committee adopted this regulation notwithstanding the
remarks submitted by certain delegates who stated that, under certain
circumstances, the provision might have a restrictive effect, such as
for instance when the applicable law according to the rules of conflict
of laws was more 11ber;l -in regard of these conditions~ than the law
‘of the place where Leh will is receiveds
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550~ , With a view to ranoving certain discrinminations
entered in some-legislations and .which appear hardly justifiable,‘
~especially in regard of the international will, the Committee added
- a provision whereby  "Nevertheless, an alien may act as a witness of

an international will." This provision will enable the testator in

a foreign country to avail himself of witnesses of his own nationalitye

56 om . Paragraph 2 of article 11 of the original draft:

_ was objected to by the Committee which felt that it had no place
within the framework of the uniform draft lawe. In the opinion of the
experts, this question should be lgftrgpﬁirgiy to the internal lawe.

57 = . Finally, the Committed remarked that the whole

of the provisions covering conditions for being a witness had an.
aspect of private international law that made. their entry into the
uniform law somewhat difficulte, It was therefore decided to transfer
these provisions into the Convention as Article V thereof, worded

as fFollows :

. ”1.uThe condltlons to be a w1tness of an 1nternatlonal
- will shall be governed by the: 1nternal law of the place vhere the will
is received.

2 oNevertheless an alien may act as a witness of
. an international will",

5Be= . - . However, to ensure the control of compliance with
these regulations, the Committee specified that the authorized person
shall make sure that the witnesses meet all the reguirements of the

- local law, that is, his own law, to be witnessess An indication to this
Leffect was ‘envisaged in the certificate td be drawn up by the authorized
~ pepson under Article 7 of the new draft (see paragraph 61 hereinafter).

BQgm - - . . . Issuance of a certificate by the authorized persdn
(Article 7 of the new draft).

The idea of the issuance by the authorized person of
a certificate in view of the drawing up of the international will was
first submitted by the United States delegation, which had resumed




certains written observations made by this country on the occasion
of the comments on the origitial draft (see doce XLIII ~ 31)e

The proposal was favourably accepted by all
the delegations and it became apparent that such a certificate
might prove an expedient means for settling a series of different
problemss After thorough discussions and different proposals, the
Committee.agreed on a text which forms Article 7 of the new drafte.

60 ¢~ ' The certificate is issued by the authorized person
‘and must be dated and signed by the said person. The Committee
dlseussed .on the questlon as to whether or nct the certificate

was to form part of the will itself or be amnexed to it. The experts
felt that both solutions should be retained amd the text drawn up

~ indicates the suthorized person "shall add" the certificate to the
willa )

 67em S The certificate is primarily intended to certify
that the provisions of the uniform law for the drawing up of the
international will have been complied with, Paragraph 1 of Artide 7

of the new draft lists all the'different formalities to be filled

in this connection, The certificate therefore guarantees to a certain
extent the compliance. w1th legal PTOV1SlOHS and indicates the identity -
of thosc present at the presentation. of the will,

_ 62.— . . The certificate alsc prOV1des a mateflal trace

of the presentatlon of the international will and a recelpt thereof,
whemever it is not left in the hands of the testator, Paragraph 2

of Article 7 of the new draft actually sets forth that the authorized
~person shall keep a copy of the certificate and deliver one to the
festatora - ' '

y -

63 gm Flnally, the CPTtlflcatu bears proof of the compllance
with procedures set forth as SPLlelcally stated under paregraph 4 of
Article 7 of the new draft, especially with a view to specific diffi-
culties arlslng in thig field from the procedures requlrcd by the
different 1eglslat10ns of the United States (see doce XLII 31, page 13
of the french text and page 14 of the engllsh tcxt)
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64 e— ' Finally, the Committee felt that it should
specifically be mentioned (para 3) that the fact that the certin-
ficate has not. been established does not affect the validity of
the W1ll. Actually, the will exists regardless of the certificate
which is solely the regponsibility of the authorized persche

65 g 'f . Article 7 of the new draft was thereforc worded
as follows ' '

"1 4=The authorized perscn shall add to the will
a. certificate stating that : -

aj-the testator, in his presence and in
that of- the witnesses has declared that the document is his-will
'and that he knows the content thereof 5 ' B

. b)-the testator, in his presence, and
in that of the witnesses, has signed the will or has acknowledged
his signature previously affixed ;

c)~the witnesses have then signed it:;

- _ d)~the authorized person has satisfied
himself of the identity of the testator and of the witnesses

e)~the vitnesses satisfied the requirements
needed according to the internal law of the place where the will is
receiveds

The authorized person shall also state his iaenfity
and those of the testator and of the witnesses, He shall date and
sign the certificate, =

2e=The authorized person shall koep a c:opy of the
certificate and deliver one to the testator.

_ 3e~The fact that the certificate has not been
~established does not affect the validity of the will, e

44=Unlecss impeached by competent Droof, the
for0901ng certificate of “the authorized person shall be acceptea
as sufficient proof in any causé or proceeding of all facts necessary
to the due execution of the instrument as an internaticrzl will',
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664~ - . Bafekeeping and officizl reglstratlon of thg will
(Articles 12 and 13 of the original draft, Article 8 of the new
draft)u;

4 Articles 12 and 13 of the original draft veve
worded as follows @ ' o

Article 12

"The w111 shall be left in the custoay of the
quallflcd persoa who has recelved ites '

Article 13

-The will shall cease to be valid, as an 1nternatlonal

w111, 1£ it bc w1thdrawn by ‘the testator"

67 o~ -+ ‘The idea expressed by Artlcle 12 whereby the

1nternat10nal Will shall be left in the custody of the authorlzed
person raised some CbJ&CthnS, prlmarlly from delegatlons of
countries suck as the United Kingdom and the United States where

 the practice of 1naV1ng the will in the custedy of a NOtary is unknowris

The German dLlegate alsc stressLd the difficulties such a procedure
would cause in this country where the wills rececived by a Hotary must

‘be deposited by the latter with a Courts A UPOPOSal was thus made to
" delete these two artlcles. The Committee however felt that this was

too drastlc a solution and some members stated that the articles
coverlng the custody were in theip opinicn the most impdrtante and the
most distinctive provisions of the whole draft and. that its deletion
might jecopardise the whole economy of the draft, The experts thus '
sought a solution establishing a voluntdry custodys Howcver, some
delegates voiced some fears in the event the will were just returned
to the testator ; 1n such case the latter or, and this would be more
serlous, other persons, mlght further modify the will,

68 g : | The attention of the Committee was also drawn on
the fype of custody and its consequences in connection with the system
for the registration .of wills envisaged by the draft Convention of the

Council of Buropes Article 4 of the draft prov1des for compulsory regise

tration in case of "formal will" or "formal’ ‘deposit of a will', In
case of an holographie w111 not ”formally dep031ted“, the testator
can ‘oppose reglstratlon. If the local law does not prohibit such
op9031t10n.
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E9gm ' ‘Finall 1y, thé Committce decided that the question
of the deposit and custody should be govermed by the local law, w;th

the provision however that the ~authorized person shall comply with
such - law,

- Article 8 of the new draft is worded as follows s
"The authorized Pperson has the duty to ensure the .
;ﬂpekeeplng of the will in accoruance with the internal law of the

place vhere the will is, recelved, partlcularly by undertaking. andy
official dep051t or “eglstratlon requlred by that 1aw“

III,~REMARKS ON THE DRAFT CONVENTION

70,“ o The modlflcatlons made by the Comm1ttee to the

Draft Convontlon are meant to brlng this in line with the devisions:
adopted on tne draft uniform lawe The expression "person qualified

to receive the will® was, replaced by "person authorized to act in
”connectlon with the will", The words "quallfled person', however,

were retained to 1nd1ca'te under paragraph 2.0of Article III the

person who was not spec1f1cally de51gnated in compllance w1th article IT,

Tle=' Artlcle IV of the former Draft Conventlon was.. ‘
“deleted in view of the deletlon of Artlcle 11 paragraph of the original
unzform law, :

T2 = - A new Artlcle IV was entered to ensure international
acknowledgement of the certlflcate contemplatod under Artide 8 of the
new unlform lawe Thls new ‘Article IV is worded as follows 3

"The. effectlveness of the. certificate prov1ded for
in Article 8 ~of the Annex shall be recognized in the teprritories of all
Contracting Partles" :

73e= ' A new Article V as entered in conformlty with the
Comuitteet s dec131on on the capac1ty of vitnesses (see para 57 hereabove)
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74 g Article V of the original Draft Convention -
now Article VI, was slightly modificd to avoid any misinterpre-
tation on the extent of the exemption from legalisation of the
signatures, While the original text only mentioned zn exemption
from legalisation, the mew text specifics that the signatures
shall be exempt from Ay legalisation, This expression, which can

be found in a mumber of recent international conventions, is in line.

with the modern libepal attltude in matter of legaildatlcns.

75 e~ ) Article VI of the original Draft Convention
‘was deleteds The Committee folt that it had become ummecessary
sihce the compulsory safekeeping system had been cancelled, and
that it would add nothing to the provisions of Article 8 of the
 new draft uniform law,

76 em ALl other articles of the original draft
convention were adopted bv the Committeo without objections or
discussionss :

77 o= : The completc text of the new draft Convention

and its anncx providing a uniform ¢aw, as adopted by the Committee

of Experts, form document "Study XLIII - Doc. 32,
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