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Gxplanatory  Report

Introduction

UNIDROIT, upon completing the studies it undertook as far
back as 1935(1), published in 1961 two draft Uniform Laws on certain
aspects of the agent's activity in international transactions.

Whilet 4o former, concerning agency in private law relations of

an international character (U.D.P. 1961 - 3t. XIX - Doc. 43) purported
to regulato in a uniform manner all cases of "représentation directe",
but was nevertheless confined to considering relationships between
Principal and third party, the latter, dealing with the contract of
COmmigeion in the international sale of good s (U.D.P. 1961 - Bt,.XXIV -
Doc, 28) principally referred to internal relationships between principal
and commission agent, but also included certain provisions on tho
Telationship between principal and third party.

‘ The two UNIDROIT drafts were sent to the Governments of
member States in order to obtain their comments. ~ It becane

Clear that tho most fundamental criticism of those two drafts was to
the offect that the very distinction batwoon agent and commission agent
at the root of the two UNIDROIT drafts was unknown within the Common

Law systems\?),

A Committce of governmental experts(3) convened by UNIDROIT
to ond the deadlock suggestod narrowing the field in which unification
should be attemntod. It undertook the drafting of a new uniform law
dealing with the practical aspacts of agency contracts of an interna®ional
Charactor for the sale and purchaso of goods. :

(1) Tho manbers of the Committecs which produccd these drafts weres
Messrs. lariano d'AMELIO and Massimo PILOTTI, Prosidentsg
Mossrs. Alborto ASQUINI, Algot BAGGE, Luigi BIAMONTI, Sir William
GRAHAM HARRISOIT, Max CUTZWILLER, Zduard HMEIJEZRS, Adolfo RAVA', Guido
VON STROBILZ, Bonjamip Atkinson WORTLEY, membors, Mario MATT®ICCI,
Socrotary General, Alfred FARWER, Deputy Sccrotary General, Claudio
BALDONI and Scrafino CERULLI IRELLI, rapportcurs. ,

(2)‘Soo Analysis of the Remarks of'Govornmonts, paper U.D.P. 1970,
Zt. XIX and XXIV, docs. 44 and 29. : S '

(3) Sae Annex for ligt of participants. -/ '



The r6le of an agent in the international sale of goods lsdﬂﬁ
regulated in ths different legal systems under various headings, accor 5
to the particular Telationship exiéting between the agent and the perso's
on whose behalf he actg and also according to whether or not the agent 2
to act in his own name Vig-a-vig third parties.

According to the Tirst criterion, there appear to be two
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It is only un the Common 1,
conceived in g unitary ng
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nner, although under various headings (factors

As regardg the s
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ccond criterion, Civil Law countries go

draw a distinction bctween,

on the one hand, agents acting in somocone
clse's name (Fronch "agcnts,commerciaux”, Ttalian "agenti!, German 1"
"Handelsvertreten”, Swisg "agent", Delgian "représentant do commorco ting
Dutch "Handclsagent")3 éenerally described as boing in charge of promod
and concluding contrgctg in the name and on behalf of somcone leos.an”
on the other hand, agents acting in their own nama (French "commission is”
naires" onari', Gorman "Kommissiongre", Belgian "COET

merally Goscribed ag agents who purchase and soll goods
W name but on bLghalf of a principal.

» Italian "commisgi
slonnaires"), g
in their o

Tho logical cong
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cquence of thip distinction is that, in n-
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agantg belonging to the formor class romain personally outside tho €
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tracts in the conclusion.of yhicy they have participatod, whilc agon

. . ; hem~
belonging to the socong ¢lass, namely "commission agents", bocome b1
selves rartics to the centract,
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L moro carceful Cxamination of tha logal reality will, no i
theloss, shoyw th
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, hat in spite of these clear—cut general principles, Cd
departures nave been mada from this basic gtructurc. On the onc han ’ré’
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thore are cageg whora, oven Vithin thoe structurc of thé civil law "rop

sentation", tj indication of the Principal's name is not considered
necessary for itg normal effect o

ba produced(1); on the other hand;
there are Cases where certain nomal offects of "représentation! arec
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(1) 1@+ Swiss Code dog Obligations, Art. 32; German theory of "Handel

fur den, den ¢S angeht!,




“ven produced by tho intorvention of an a ont of the "commissionnaire!
tYPo, nccessarily acting in his own name. 1/

It would hence appoar that in cpito of the clear differcnces
- %%isting in principle bobweon "commissiomnaire! and "roprésontant!,
¢ortain considorations of o practical naturce tond, particularly in matters

°f sale, to draw tleso two catugorios of agent closer togother.

Hor is there a widec gulf botween the ruies govoerning the
activitios of tho continontal 'représantant! and !'commissionnaire!, on
tho ono hand, and the common law agont, on the othor, at lcast in con-
Nection with the sale and purchasc of goods. It scamed feasible,
theroforo, to claborato o sat of rules, intonded to roprescnt a com-
Promiso betweon the civil law and the common law systoms, governing the
Wore important aspocts of agoncy of an international character in theo
sale and purchaso of goods.

It rosts on cortain basic principlos, which may uscfully be
Summarised as follows:

T. Agonoy is intond:d to covor any rclationship oristing between
%o persons which onables tho onc (agent) to act on bechalf, but not
Hecossarily in the name of the othor (principal) (4rt. 2);

2. Tho authority to act on behalf of the principal will usually
bo confurrod oxprossly upon tho agent by contract; it may, nevertholess,
also arise from tho position which the agont holds with the oxpress or

inplicd consent of 4ho principal (Arts, 11 and 12);

3. In any case, thero are cortain rights and dutios devolving upon
the parties in theim mutual relations, all of which are only specific
mstances of the general principle of good faith (Arts. 15 et seq.);

. 4. Any act carried out by the agent »n behalf of the principal
Will directly bind the princiral and the third party, provided that the
agent had acted within the scope of his authority and that the fact that
he i5 an agent was disclosed op apparent; thus, it is no longer vital
hat tho agent should act specifically in the principal's name (Art.24);

A

s a

5. On the other hand, if the fact that a person is acting a
agent is neither disclosed nor apparent at the time of contracting, the
Contract chall bind only tho agoent and the other contracting party; o?ly
by the subsoquent disclosure of the agency roslationship may the principal
a0d tho third party onter into direct rolations, but, in any case, thay
Vill bo opon to all the defences which could have becn raiscd by or agalHSt
the agent, if the lattor had remained a party to the contract (Axt. 26).

.
(1) i.c. Gorman OB, § 392, II; Swiss Code des Obligations, Art.40713
Italian Civil Codo, Arts 1705, II, 1706, 1 and 1707.
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Commentary on the Articlcs of tho Draft
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Paragraph 2 is designed to submit all those agency relation-
- ships where both principal and agent have their places of business in
the same State to the provisions of the particular nmunicipal law instead
of the Uniform Law.

' In the French text of Article 1, the word "intermédiaire™
appears for the first time - this term will be used throughout the
This torm can be used in a broad

Uniform Law to describe the agent.
therefore,

Conse and partakes of no precisc legal connotation; it has,
been adopted by the Draft to make it clear that it hac in mind not only
the traditional 'roprécentant! or 'commissiomnaire! but, indeed, both

of them.

Article 2

3 The prosont Draft sets out to construct a common groundwork
in tho field of agoncy fer the purchase and sale of goods, acceptable to
both Civil Law and Common Law countries.

It was considered necesgssary to provide s special definition
of the rolabtionship governcd by the Uniform Law, especially for those
Civil Law countrios where there is traditionslly a clcar—-cut distinction
botwoon tho case of an agent acting in hie own name and that of an agent
acting in tho name of his principal. It is the concopt of "an agency
Telationship™ rathor than tho torm "agont" that is defined hore, making
it cloar that tho Uniform Law is concerned with such relationships
irrespoctive of the charactor of tho agont himself. o

' In the Fronch toxt, it is important to sce the expression
"rapport do représcentation" in the same broad sonse as thoe now concept of
"intormédiaire" - to srhich it refers - and not just as a relationship
ariging from tho teckinical legal connotation of "roprésentation',

Articlos 3 and 4

Those Articles scet out two groups oxcluded from the scope
Article 3 contains exclusions based

Of tho prosont Draft Uniform Laws :
Articla 4 contains

- On the spocial charactor of the agoncy relationships
thoso based on tha specilal charactor of certain types of goods.

-
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o . . : ily relatl
In $he firgt catogory (irticle 3), agoncy in family of its
. . . . . . cause
ships is oxcluded SeCause of its quite special nature and becaus

limited importanca in intornations1 rzlations.,

. qn(l
Agency forp Persons without full Lugal capacity is §Ot.g?v£§,
by the Draft cithers it 44 by opcration of law (stabutory and Judlalirai
and not by virtus orp any contract of agency, that authority iS.Confo
on the tutors op Fardisnsg of persons without full legal capacity.

The oxclugion of tho rolationship butwoon a corporaflonﬂby
association or partnerg P and its officors or membors is oxplained ti
the fact that thoeso officerg OT mombors act as organs of the corporf v
association or partnorship, Tather than ag agents who are oxtrancou;ion’
it5 thoy thus form bart of the intornal organication of the corpofé_on
association or partnership ang it is only by roferonce to the positi
that they hold within thq entity to yhicy thoy belong that one can -
construo and oxplain their authority. Tor gimilar Toasons, thG'prOOf
Draft docs not aPPly to agoncy Telationships arising from any kl?d Oot,
permanent employmemt under o contract of servica. As a mattor of faocn
the Law is intendeq to doal only ity tho rolationship oxisting b?tzs
& Principal and g ind ep ond ont agont; if a contract of sorvico oxis Do
between them, the agency will mercly form an appondix to it énd thus
subject to the Specific rulag governing the contract of sorvica.

ons
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. ypeal

, The Teason behing the second category of cxclusions app
Cin Article 4 stemg

fron the desire fop coordination botween the flOl?iz@
application of tpg vrecont Draft Unifom Law and ULIS. Both are Conrmal
¥0 "corporesl movablest, i, q, éssentially Yo thoge goods that are " %he
the subject of Conmercial %ransactions, Like ULIS (see Article 5 OIn '
same), the Present Dyyfi SXpressly excludeg certain types of goods ?004
account of theip specific legal charactor, Thus, it is genorally re
gnised that only in certain cases and in certain rospects can StOCkS;n,
shares, investment SeCurities, negotiable instruments and money be ©
sidered gg

. . ion is gover’’
Corporeal thingg and, ovun then, their circulation is
XCeptiongl legal ruleg,
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ohlps, Veosselg

: © T alrcraft are excluded because,. whore ?ic
Various types or iransport ar of a cortain sizmey thoy are subjoct ;Cr
every country 4o Tules of Toegistration giving them a spocial charac
as a result of waich they are inVariably subjoctoed to gspecial rulcs.

There gti1] exist
be considereq as "goodg
therofore, excluded,
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5 some doubt asd to whether OLcctrlsl y%aSa
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Paragraph (d) excludes agency relationships comnectoed with
the sale or purchasc of c¢ven ordinary goods whon thosc arc s0ld by auction.
This oxeclusion is designed to avoid any uncertainty that may arisc in
dotormining vhothor or not an auctioncer is to ba considcered as an agont,
&8 a rosult of tho various ways in which ho may carry out his busincss
and of the differont rules governing this profession irn different coun-
tries, Moreover, it would be inconvenient if different rules of law
appliecd to the sale of diffcront batchos of goods at tho same auction
bocause of thoir different provenance. In practice, however, auction sales
ara conductod subject to spocial rules prescribed by the auctionears
thcmsolvc:s, to which thoir clients oxpressly or tacitly give assent.
In thig way, Article 7 of tho Uniform Law would often be relevant«

Article § ' ‘
An agency relationship for the sale or purchasic of goods may

ba established betwaon private persons as well as between persons in
in particular, tho porson acting as agent may or may not ba

buSiness; \
‘a'profossional agont.

Soveral legal systoms provide for different legal rules,
contract or the contract itself

dOpcnding upon wvhaother the partios to the
0.g» the German BGB and HGB,

havo g civil or commercial cuuracher (scc
the Fronch Code Civil and Code do Commerce, and tho criteria on which
thoir difforont spirores of application arc based).

Like ULIS (sco Article 7), tho proscnt Draft Uniform Law
Provides an unitary sct of rulces to govern agacy for tho sale or purchasc
Of pgoods and is thereforoe intended to apply regardless of the civil or
Commercial charactor of thc partics or of the contract in a givoh caso. "

Article 6

‘This article stresses that, whore applicablos; the Uniform Law
Suporsedes other rulos of law, municipal as woll as international, of the

States which adopt it.

The Uniform Law doos not purport mercly to bo a substitui:c_‘~
It only roplaces it in cases whore,

for municipal law on the same matters.
But if the conditions

it applics and in thoso mattors which it governs. ne
for its application arc fulfilled, the courts of a contracting Statao must -
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igc have baon l\‘-d-y

apply the Uniform Lay. even if thoy would otherivisc have Stobo rogaﬂk

) * / . e ‘I\ ¥ a e

~own private intcrnational 1awy Yo apply the law of anothor ’

less of whethor it ig & non-contracting State.

' icatc probl®”

Article 6, howvever, luaves open an °xtrcm01ytd§liﬁ“tthzre nay
in practice, wven within "mattors governed by the preson -fic ;rovisiorl
arise questions which arc not oxpressly settled by a FpeoLs ‘danl provi-
thcrcbfu How should such questions be rosolved 2 Are 1nd1v1th:nnoro,
sions of the Law %0 be open to 4 broad intorproetation oTy f}in ;o‘tho
to intoerprotation by anzlogy so as to oxtond thoi; applica 1bO rosolved
solution of sueh questions, or should such quostions rathzfrliv N problCm
by rules of private internationst lav ? As this is cssontia it will Do
N and application of the Uniform Law,

discussod lator, in connection with Articla 10.

Article 7
==v1C-0 [

X to
This Article deals with 4 complux -problam. [t attiwﬁfsin‘thﬁ
reconcile the brinciple of the autonomy of the oontrnct}ng par-id;co tho
domain with tha Principle that they should not in so doing PTOE 11 bo
interosts of thirg partics. Cn the view that municipal Systcm»rxto ohooﬁt
~astute to provent such prejudice the partics are given the pov; thoy 40 e
anothor system of law o govorn thoirp mutual relations. Put 1 only
chooso to adopt the rules of agnothor system as o wholo, thoy may

cciusively
s . » - . n Qg . Oot QreLus
oxclude or vary such provigiong of thao Unifornm Lav as aflfl
their ovm mutuy) relations. '

Articlce 8 4
. jcle
’ This articlo contains a gimilar provision t? phat Of iz::timﬁ
of ULIS; it provides that the rarties, in so far ac thelrjmgt?a'te Inter”
are concerned, Mmay, in accerdanca with the general rule of Prlvaf che p
national Law, elect to nake the Uniforn Law applicable instead fo oo prGV;
municipal law that would otherwige ba applicable. Iiowever, So';; cuts o
. the parties frop making such g choice in fraudem legis, tPe'Drdf the la¥
*his freelon by making it olear ey gp. nandatory provisions of UiC o
which would have been applicable if the parties had not chosen th

Law should not be affecteq by such g Choice.
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This arfticle differs only slightly from Article 9 of the
J 8T LYy p
Tovised Draft of ULIZ; as proposed by the UNCITRAL Jorking Group on
Salog,  Article 9 deals with two essentially differont problems,

Palagrenhs 1 te 3 denling srith the incornoration of usages and paragraph ..
With tha interpretation of contractual torms. But in order to be re-
Cognized hy the courts, usages must possess cortein feabtures as describoed

N thig Articla,

According to tlhe first paragraph, the parties are only bound
by those usages which thay have oxpressly or impliedly made applicable
to theoir contract. Paragraph 2 is ancillary to Paragraph 1,; and is
dOSignod to doscribe tho usages which the parties shall be considored
&5 having implicdly madu applicablc to thoir contract. These arce of
tWo typog s

a) usages of which the partics are actually aware and

b) usages of which tho parties should Lave been awarc.
Two tests (ona subjective and the other objective) arc
thOI‘OI"OI'o anployed. 1In both cases, however, they should bo usagos which-
are widely known to and regularly obscerved by partios to contracts of the
typa involved, in so far asg thoy arc usages that purport to supploment
°T qualify contractual tcrms. :

Paragraph 3 makes it cleoar that, contrary to the rule pro-
Vailing in cortain systems of law, usages of which the partics should
h&VO boon awarc but wore not nacessarily avarc arce prosumed to provail
°Ver the temmm of tha Law itself, unleoss the parties make OXpross pro-

Vigion to tha contrary.

Paragraph 4 appcars to give a different ‘offcct to usagos for
tha purpose of intorpreting contractual torms. It -docs not oxprossly
ToQuire that the partics arc or should be awarc of the meaning attached
to the corrosponding usagcs. However, one should not forgeot that para-
€Paph 2 usos an objective tost ("... should be aware") to resolve by
Vhich ugagos the partios arc bound, and that, in any casc, paragraph 4
Statos (... unloss othorwiso agreed by the partios") that preforonco
?g %0 bo given to the meaning ostablished oxpressly by the parties or
M the course of their dcalings. '
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: tractual
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are, thorofore, only given legal offoct if thoy ara or may

as part of the¢ partiog! agrooment.

Article 10

aod DY
This articlo ugag o vording analogous to that p?ogi;;%
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if the uniforn Tulos, once ratifiod by individual States, arc

s £4C
. ) : Yith the spocif
proted and applioeq by the Courts in an uniform way.

ts
- . . . . 3 T and Concop
intontion of avoiding thoe Courts roforring to moaning

that 1B
. S-La't Qs tha
Peculiar %o theirp own logal system, the prosont AT?%ClO rogard sha
i ing tho provisions of tho Uniform Lau;moto unifo¥”
r
be had to itg intornational charactor and to the noed to p
mity in itg intorprotation and application.

One que

urt o
. . ins: how aro the Co
stion, nowevor, gtill romains: how a

to £ill in Posgibl

1era are
¢ 8aps in tho Uniform Law ? In thoo?y’,tioc of thod¥
. ) ip. o
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suggasted by g comparison of tho various golutions offcred by 03
legal systoemg,

1010
Although novhora ig this spocifically Gtatod? fzzgn
Junction with Artiels 6, seoms to suggost thu s
In fact, Article ¢
law, cithor dircetly or t
governed by tha Unifo
shall be had to its i
uniformity in its app
Practice that falls
but ig

: cipd
OXprosely oxcludes any rcooursa.to m:z;rﬁ
hrough privata intornational 1a"’.1n W: rogal
m Law; Articla 10 adds that in applying 1 romo?°
nternational charactop and to tho nocd to-z;ng i
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Chapter II

SSTABLISHMAT AND SCOP& OF AGINCY

Ltiole 11

tlany legal systems do not require a contract of agency to be
Bade in written form. This solution is Tollowed in the Preiiminary Draft,
80 that Writing is here ocxpressly stated to be unnecessary as a pro- .
Toquisite either for the validity or for the proof of a contract of
48ency, Indeed, no requirements of form have to be fulfilled in order
to clothe the agency contract with validity. Subject always to the more
Sbecific provisiong of paragraph 2, an agent may; therefore, be appointed
orally%and tho existence of a valid contract of agency may be proved by
Parol ovidence.

The second paragraph of the Article sets out to deal with
thOSG gpecific cases wherc the law of the State in which the. agent must
act lays down some special requirements as to the form or formality for
°r in connection with the authorisation or as to some official or other
°°nScnt, such as a licencec. Failure by the. agent to comply with these
I‘Q(luil‘,omonts brings into operation the sanctions provided by the same law.

Ltiole 12
This article deals with the authority to act as an agent and

the g4 paragraph treats spocifically of the facts from which such
authority may arisc or, where it is not given expressly, be deduced.

This authority may derive from an express act by the princiral.
Tt Can also be implied from the circumstances, as where the principal has
Placed another in such a situation that this person would gencerally be
understood to have principal'’s authority to act on his behalf. Agents
thoriged to conduct particular trades or businesses or to exercise
CeI”Cad.nprofossions normally hé'e an additional implied authority %o do
Yhatover ig usually or customarily done by persons occupying such
- Positiong. Following the cxample of scveral legal systems, the Draft
has, therefore, cxpressly admitted the possibility of such an authorisation
ELI'ising on account of the position held by the agent. For the purpose of
Such gn implicd authorisation, it should be observod that such a position.
doGS not have to be held with tho specifically express consent of the
Drincipal, but mey equally be occupicd with the latter's implied,cpnsont.

e



. . s
Thirdly, the conduct of +he principal and the clrcumstaiziwr
of the case may amount +o a holding out or z representation by the
that the vparty witn vhom the third party ig dealing is in fact.to.beq
regarded as the duly authorised agent of such a vrincipad. Thl? 1s ;
concept that hezrs g cloce kinghip to both the Common Law doctrine of
ostensidle or spparent authority and the Civil Low doctrines of

. . n nt! as
”Scholnvollmacht", "Procura apparcnte! and "mandat apnaren

0o
these arc found in the Germen, Italian and French legal systoms rOSEZt,
tivoly. This concent imports that the principal, by words or Condu~ty
Tepresents or permitg i+ to be represcented that the azent has autéofl
to act on hig behalf: the rrincipal, in such a case, is bound by th;ﬁo
acts of hig ageni Vigei-vig anyonc dcaling with him as an agent on 'i
faith of any such ropresentation. This liability of *he principal i:nt
co-extensive with the liability of o principal for the acts of an as
who had alvays possessed actual authority.

C—

: The sccond baragraph of Article 12 trcats of the livltstzf
authorisation, affording the agent an additional implicd authority
perform all suck acts as may rcasonably be decmed to have become
ordinarily or necessarily incidental to tho duc nerformance of the ey
object for whizh the authority was conferred. This provides for Caurso
of ancillary measurcs that ‘may ofton become nccegssary during the councy
of the agent's activitios, in orderp to fulfil the purposc of the a&fho
contract, but which, neverthcless, could not have been forescon atb . o510

“time of the original avthorisation and for which no specific authoris®

h,
ap-
. , Mhig paragt
was, conscquently, ot that time conferred upon the agont. This p 5
theroforc,pormits of o

ev
i 0O
. g . in o]
Possible extension of the agent's authority d
whore ordinary common
as much,

. dem
senge and commorcial crpedicncy would cloarly

Articles 13 and 14

. L fweoh
The Drafi; dravs g distinction in Articles 13 and 14 bet riao

the concepts of ”sub—agcncy" and "substitution" and it may be appro’

to examine the two rclovant Articlog in conjunction with onc anothere

: 1
brough1

First, in
into being, sub
ancillary meang

sub—agoncy, & sccond agency rclationship is o
sidiary to tne original agency and designed to fu?ﬂ?“na
of rcalising itg purrosc; in gubstitution, no additio
agency rolationship ig croated; the purpose being merely to reinforco

the subsistinglagcncy by replacing ono agent with another.
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Sccondly, the croation of a sub-agency mcans that the original
agent thoroby devolops a dual functions first; he remains the agent of
.thO original princinal, while, sccondly, he becomes the principal of
tho Sub-agent. Being common to both agency relationships,; he furnishes
the noxus that links onc with the other. ifo such comvplication in the
triportite scheme of the agency relationship ariscs from the substi-
tUtiqn of onc agent for another.

Thirdly, o fresh, indepondont sct of ageney dutics and liabi-
lities springs from the cub-agency relationship, existing side by sido
Wwith the égency dutics and liabilitics arising out of the main agoncy
Tolationship; in substitution, the original agoncy subsists and all its
dutios and liabilitics, thorcfore, devolve in unaltorcd form upon the

Substitute.,

Finally, it will be scen that the Draft adopts a more
Testrictive approach to the appointment of substitutes than to that of
Sub-agonts. The agent's power to appoint a sub-agent is limited only
by tho posgibility that the circumstancoes may indicate othorwisoe.
Article 14, on the other hand, applics a narrower criterion, asscrting
that tho agont may appoint a substitute in two pariticular scts of
‘Circumstancos and impliecdly, thercfore, in no other casc. This morc
Testrictive approach to the appoinitment of substitutes is a function of
the faet that in sub-ageney situations tho agent remains liable to the
Principal, whoroas in substitution the principal loses the right of
Tuture rocoursc against the agent, cxcept in respeet of his choice and
Instruction of substituie (Art. 14, para. 2).

The Draft rccogniscs the commercial rcality that the agent
should be able to aproint an auxiliary on thosc incvitablo,unforeseccable
Occasions when such a ncod ariscs, for instancc, whcre the initial cgency
Contract contemplated a wide torritorial ambit and the agent finds
himgelr unable to be in soveral places at once.

The qualification imposed by Article 13's unless clause
Would envisago such circumstancos as an oxpross or implied prohibition
of sub-agency by the principal. An implicd prohibition could arisc . -
Trom tho intrinsically personal and confidentizl naturq of thc agency
I‘OICJ,JCJ’.onShJ'.p, for instance in the casc wherc tho agent was chosen for ‘ 8
hig spociclist lmovleodge and skill in the tosks required under tho s :

agency contract.
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The relatiohship bctweon agent and sub-agent is to be fh°
normal rclationshin of principal and agont. The wholc Draf? aut??“;’
tically applics to thoiv relationship  in accordance with the deiin
tlon %o be found in lrticle 2. o spccicl provision is made by the nd
Draft to create o comtractuni neoxus between the original principal 3
his agent's sub-agent; the two pe revolving aroull

agency rcelationshis
the original agent subeigt irdependently of one another.

Under Articlo 14, the opgent is not nllowed to app01gt
another person ag hig substitute without the czpross authorisat19? : is
principal. This solution appears to be the morce cquitablej an agvf it
normally chosen an account of his personal qualities and this maﬁé; o
inconc:ivable that there should be substitution without the consoﬂt tha
the principa However, i4 ig cleoely vital that this roquiro@on‘ 1
the agent should firgt have the cxpress authorisation of his prlnclgro
before appointing g substitute should bo disponsed with in cascs Whont
urgency is required 4o achicve the purposc of the agency and the 26
himsolf is brevented from go acting.

£ the

, . ) . o itutoy
Paragraph 2 of irticlo 14 provides that the substi®y ‘nce
o C si
onee appointed,. ghall become the dircct agent of the principal, pipn
. n . 1 i 1 ; i C i
a void would otherwiso sunbcrvenc. The relationship between prin

: : L , : in
and substitute beeomes the normal agency rclationship as defincd
Article 2.




Chapter III

Relations between the principal and the agent

It was thought important at the beginning of this Chapter
°n the rolations between the principal and the agent to state, as an
®Ssential feature of thesc relations, the obligation of both parties
%0 act in good faith. This basic »rinciples is applied throughout
the whole chapter and, indeed, informs the whole relationship of agont
8nd principal; but a number of its more important corollaries are
Specifically identificd in the four sub-paragraphs of paragraph 2.

agent of confiden-
agency or its use
ectablished
information in

The first prohibits the disclosurc by the
tial information acquired by him in the course of tho
Contrary to the interests of +tho principal. t is an
®Quitablo principle that, where a person has received
¢onfidence, he shall nét take wnfair advantage of it and shall not,

,mOIOOVer, use it to the prejudice of the party from whom he obtained 'it.
Tho socond concerns the situation whore the agent desires to act Tfor
another principal in situations where the two principals have conflicting
interests. The agent is not expressly prohibited from so acting,

Wless his contract (Article 7 (b)) or a usage binding upon him
(Article 9) so provides, but he is bound to notify the principal so
that the lattor may take appropriate action. The agent's gencral duty
°T good faith is also considercd 1o provide an answer, and a negative
alswer, to the clasgic question wshether an agent may buy or sell on

his oyn account goods which he is to scll or buy on behalf of his prin-
Cipal, Some systems allow him to do so freely (1), others as a matter
°f inferoncc from contract, usages of trade, custom or the
dgaling betwoen the parties (2), whilst others still would prevent him

" Trom doing so without the express consent of his principal (3). The

Uniforn Law following this last solution in so far as it allows the

agent to buy or sell on his own account only with the consent, express

Oor implied,. of his principal. Finally, the agont is prohibited from

buLYing on bechalf of onc principal goods that he is selling on behalf of
~an9ther, unless both principals agree to such an arrangement. The agent

Must not, that is to say, put himself in a situation where his intercsts

may conflict with those of cither principal )

course of

S —
(1) Gorman HGB, § 4005 Italien Codice Civile, Art. 17355 Swiss Code des
Obligations, Art. 436. ' ' ' :

:(2) Swedish law, Art. 40,

(3) English and French solutionsj American Restatemont, § 389. .



Article 16

This article sots out the duty of glkill and care to be
cxercised by the agent, hig duty to follow ‘tho ingstructions of the

principal, to keep hin informed, and to ronder accounts.

o (1N
Reflecting a principle knowm to a number of legal SYStcmfbfy)
- the agent ig required to oxhibit the skill and carc which may.roasonddar,
be expected of an agent in that gituation. This is on objective stan
but a standard which will

he
2 a7 S d' t‘
vary according to the particular trade an
circumstances of +the partics.

GCJGOd
Thus, an agont mugt digplay that carc and skill to be Oxpawﬂ
of the average Pcrson cZerecising such g profegsion or trade with thchzs
levol of experiecnce, Equally, a gratuitous agent who merely offors 10
services as a friend without giving any thought to monctary rowardica;l
be cxpocted to shoy the same dogrec of skill and carc as a profcssiond

. . N P ey \ht’ing
agent acting for reyarq and, thercby, holding himgself out at possoss
certain professional skills,

\

feanture 0F
In addition, the Dpart incorporates an accapted foaturo

' . e in—
all legal systems in exXpressly requiring the agent to follow hisg pr

« . . bo rcasona’
cipal'ls 1nstructions, irrcspectivoly of what arould otherwisc .
in the circumstanoos.

p10

Article 16 algo specifics the agont's duty o kcop Eho "
. Principal informod of his opcrations., This duty is a featurc of mos

. 0UP
. . . , tinu

municipal systomg (2), and reflects the pPrincinal's dircet and con
interest in the operati

circumstances modify +th
contract wag concludoed,

. snin
ong of the agent, especially when supervening
¢ factual background contemplated when tho

. ’
; . , ~1 4 i to
also impoges upon the agent an obligation (3).
ar both in Civil Lay and Common Law systems:

The Article
account, a duty famili

(1) Sec Ttalian Codice Civile
imerican Rostatomont,
(2) Sce BOWSTEAD on

igency, 13th edition, p, 118; German HCB, 8 ?84’
 Ttalian Codice Civile, frg, 1710, o

» 4rt. 17105 CGorman HGB, 8 384 (390); 150
§ 3795 BOUSTEAD on Agency, 13th cdition, P- 5
j

. | Codo
(3) Italian Codice Civile, pp¢, 17135 Svedish Law, Art. 135 French ©
Civil, Art. 1993, |
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This article represents o further claboration and extonsion
OF the agent's fiduciary dutics, Ho is rcquired to cxercisc carc ?vcr
thoge items roceived by him on behalf of the principal (1) and, owing
0 the Tact that he only holds them on bohalf of the princinal a?d can
himself éxercisc no personal rights to owncrship over them (gave in X
Linj toq ¢ircumstances, shown bolow), the principal may require the agont
%0 nacq immediate delivery of all that has boon acquired in the course
°f ang within the scope and terms of his agency contract.

The word "caro!" is novherc qualified; it should, thercfore,
be intorpreoted in the spirit of the Draft, as all the care rcasonably to
belcxpectod in tho naturc and circumstances of the particular agency ?nd
Of the Pariicular items held by the agent. The concept underlying this
uty or Physical proscrvation of the goods is casily cxtended to cover
: th? Tights and remedies of the principal in the next paragraph.

The last two paragraphs involve an coxtension of the agent's
Athority in cases of omergency, where the goods received by the agent
0T hig principal arc in danger of perishing or scverely dotorior;tlng
n Wality unless sold or otherwise disposed of forthwith and whore

°TC is no time to congult the principal. Such an cxpedient is

Permitioqg by most logal systoms (2). In most cascs, the proper measure
° bo taken by the agent will be the immediate sale of tho goods. In'
Such gy ovont, ho must follow the rvles, if any, laid dowm for sales in
Such ¢ircumstances by tho law or usagos of the place wherc the goods )
¢ situated. Sorie legal systoms (sce the Swodish and Gorman systomg)
Provige for a sale Ly auction in such a casc.

This Article scts out the very generally accoptcd.rU10'
that 4N agent is not porsonally liable for a third party's fglluro'tgl
U111 pyg part of an agoncy contract; but that the agent may be liablc

\

<l) co Swedish law, Art. 103 American Restatoment, § 4225 Gorman HGB,

i

i

3 390.
(2) Swiss Code des Obligations, Art. 427; German HGB, § 388.



whore he makes himself o guarantor for its fulfilment, that i? to fzy’
whon he has beeome a del crodere agent (1). In such o s?tuat;?n t;£
agent is jointly ang severally liable with the third party scller Y )'
purchascr againgt whom, of coursc, he would have a right of rccours

Article 19

This Article scts out the basic principlc that tho agon:hc
may not grant special facilitics to the third party with rogard to-von
time and mannor of payment or delivery, unless the principal has 81
his cxpress consent thereto or such consent may be implicd from #hzho
-circumstances and his conduct (3). It gocs on to zpocify somo of 4
prohibited facilitics, as crodit, time, peyment by ingtolments, yo o
thesc arc clearly not the only facilities cnvisagod by the Draft, ior
that it would be ¢qually open to a principal to claim that some Ot.rd
action of his agent represonted the gronting of facilitics to a tglﬁry,
party buyer or scllor, with rcgard to the latter's payment or aOllvzoss
as the case may bes the risk would, thus, fall on the agent and’.un
he could chow consent CEpro
he would himself have to an
It is important to bear in
this article from granting
provided that they do not »

gC

ssly or implicdly given by the principals
swer to the latter for any such dofault.
mind that the agent is not provented by
to the third party any othor facilitics
clate to payment or delivery.

Article 20

atio
' This articlc spceifies the agont's right both to romlmcrt
and to the recovery of disburscments., His right to romuncration mgs
Tlow from the agrcement of the partics, as oxpressly incorporated 12
the terms of the ageney contract or as it is to bo inplicdly d0§u°0
therofrom, Howevor, oven in the abscnce of an cxpress or implicd

agrcecement to this cffect, the agent is given a right to rccover

1

(1) Italian Codice Civile, irt. 1736

3 Gorman HGB, £ 394; DOWSTEAD on
Agencys 13th cdition, p. 7

. | o 443
(2) Sec French Code Civil, Art. 20213 Italian Codicc Civile, Art'.i9
German HGB, § 3945 Thomas Gabriocl and' Sons v, Churchill and Sim
/1914/ 3 X.B. 1272, per Buckley, L.J.
(3) The formula adopted in the Dr
of 8 393 of the German HGB,

t
aft follows, to a large cxtent, tha
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dleurscmonts, but only disbursements, provided that these have beon
Teasonably incurred. Such rules arc of wide application, both in
Vil law (1) and in common lay (2) countrics.

)
d

&r%icle 21

This article ig designed to balance the dutics of the agent
ag alroady gtated with a similar obligation incumbent on the principal
Vig-d-vig the agent.  Such a duty forms a nccessary complemont to that
laiq upon tho agent by Article 16, para. 2 (3). It roquivos the ...
Principal to furnish the agent with oll the information and gonecral
Co~oporation as ig Teasonably nccessary for the agent to carry out his
Qutieg, Tho test of such information and co-oporation is to bo viewed
Objoctiv01Y, in all the cireumstoncos of the particular ogency tasks
- 8hd the doveloping situation as it ovolvos throughout the performance
°f theso tasks. : |

drticle o0

- This article confors upon the agent a charge or lien on the
800ds or other items that he holds on bohalf of tho principal in the
?Vent of the lattor not having fulfilled his part of the agency contract,
M 80 far as he has Tailed to pay the agent his commission and other
allowancos when duo. llogt logal systome provide for some kind of
Privilago or lion as sceurity for the principal's payment of tho sums
R owes tho agont (4). '

. Tirst, the Draft grants the agont .the right to deduct the
Sumgy thus owed him from any dcebts he may owo the principal.

\

(1) Soe Fronch Code Civil, Arts. 1999 and 20003 Italicn Codice Civile,
Art. 17203 German HGB, 8§ 396.

(2) Sco BOWSTEAD on igency, 13th odition, p. 172.
(3) Sce a similar provision in Italian Codice Civile, Art. 17%9.

(4) Sco Gorman HGB, S€ 397 and 398; Swodish law, Arts. 31-363 ‘
freneh Gode do Commorce, Art. 955 Ttalian Godice Civile, Arts. 1721

and 2761, II; Amorican Restatement, B8 463 and 4645 Swiss Code des
Obligations, Art. 434.



Sccondly, the agent is entitled to withhold delivery of £hos?
goods or other items that he holdson behalf of the principal "in
éonnection vith the contract". If +the debt romains wnoaid and PTOVidcd
that the agent has given reasonable notice o the principal, the agent
is thon entitled 1o sell the goods and »ctain the procceds of sale o?
account of the payments duc to him (L). In thig casc, thce agent mus’t
follow such rulcs as may bo prescribed for such salee by the law and
usages of the place whore the goods arc situcted (sec 4rt. 17, B 4)+

Article 23

In the cvent of the agent ha&ing failed to carry out hiS 4
obligations and in the absence of any good rcason for the same, ho muS

answer for any resulting damage to the interests of the principal bY

. “ . » . . . 3 3 i M 'Ch
baying nim gsuch compensation ag will place him in tho position in whi 09
- . 1 i i .O
he would have been if the agent had properly carricd out his obligatl

The Draft thug refraing from inpogsing special ponaltics in cascs of
substantial failure in Tav

wour of a more gencral provicion on damagosSe
It is clear, however; that the principle of damages cmbodicd in this
article is considerably broader in scopo than the normally applicd
test of '"regsonable forosocabilityﬁ, as known in both civil law and
common . law sysioms. Horocover, the agent can cscaps such liability bY
producing a good reoason for his fzilurc, such as force majourc or Act
of God. Such an oxcuse would have to meet all the recquircments of
Justice in tho particular case. The article further gpecifics that
this liability on the agent should not preojudice suck taking of any
other action as may be rroper against the party at fault according 1O 1Y
. the particular factors present in the individual case. This would clod”

include the generally acceptod romedy of specific performance.

(1) Sce German HGB, 8 3985 Swodish law, 4rt. 36.




Chapter IV

LEGAL EFFECTS OF Al AGCT CARRIED OUT BY THE AGINT ON

BEALF OF THE PRINCIPAL

article 24

Articlo 24 sots out thc Tundenental principle that the only
Conditions necded for - dircct contractual link to be cstablished
between principal and third party arc that the agent should act within the
Scope of his authority and on behalf of the principal and that his capo~
City as an agent should bc disclosed or apparcnt. The first condition
is solf-ovident and nceds no cxplanations with regard to the sccond A
?Ondition onc should bear in mind the general definition of agency given
M Article 2, according %o which, for the purposcs of the present Draft,
@M agent, when dealing with a third party on behalf of the principal,
May act in hic own name or in that of the principal. Conscquently, in
tho cstablishment of dircct links between principal and third perty,
Articlo 24 doos not specifically rcquire that the agent acts in the I
Principal's name (2s the Civil Law systems gonerally do), but only that
ho discloses or that it is objectively apparcnt that he is acting as an
agent on bohalf of anothor person, the principale. :

The Article is quelificd by an important referemce 1o
Articlo 27, which introducos an clement of floxibility, allowing the
8ent to agroo with tho third party, oxprossly or by implication, that
o contractual relationship shall be ostablished between the principal
and tho third party.

drticle 25

The first paragraph of this nrticle makes o rather obvious
Statoment: an act carricd out by an agont without authority or whilst
°Xceoding the limite of his authority cannot bind the principal to the
thirag partys; such an act might later be ratified by the principal (see
Article 28), but, failing ratification, will not have any legal effect - o
°n the principal. ' R

"In agent's authority necd not be express, but may derive ‘ "j
from an authorisation implicd from facts and circumstances undgr o ?
Article 12. The sccond paragraph of Article 25 makos it cloar that a
third party cannot found upon such facts and circumstancos when he:
know o ought to have known that the agent had no authority or was
CXceeding the limits of hig authority". A



Articles

)
(@AY
)
o
o8
no

—1

These articles deal with tho case where an agent acts on

behalf of his principal but does not disclose al the time of contraot%ng
the principal's nane or even th'e existence of a principal. In this 837
tuation, civil law systems generally hold that the contract binds only
the agent and the $hird party; some of them, however, are moving powards
the concession in certain circumstances of allowing dlrect links to b 251
established bhetwoen principal and third paruJ.(1). The commcn law “thc
on the other hand, concede that a direct relationship between PrlnClPal
and third partv may arise when it is disclosed or hecomes apparent that
the agent is Sy in fact, acting as an intermediary (2) The Uniform La¥
adopts neither approach in its full i gour, disrecgarding the differencc®
that the two systems display on points of principle for the ulmllar¥tlog
that they bear to one znother in actual fact, Tt concedes that a di?oc
right of action boetween 1 principal and third party may arise whon it 18
disclosed or becomos apparent that the agent is acting on behalf of &

principal, but subordinates these rightc of action to a numbvr of con-
ditions including: '

(a) the condition, unknown to common law systemg, that tho agont ha?®
not fulfilled or is not in a position to fulfil his oblig gations to the
party secking to cxercise thoge righte (Artlclc 26(2) ad finem); and

s P : rd
(b), the condition “hat *there is no agreoment botween agent and thi

\ : : I »
party precluding such a right of recoursc and that ouch an agroement is

. X . e |
in accordance with the express or implicd instructions of the principd ,
(Article 27).

Since the agreemént mentioned in (b) sbove may bo inforred
from a mere reference to a contract of commission or from the fackh that
the name of the principal is not %o be disclosed, Articles 26 and 27
make a serious attempt to accommodate both the civil law "contrat de’
commission" and the common law's "undisclosed principal". Paragraph 6
of Article 26 introduces a further qualification to the principle of
direct rights of action as between principal and third party, in so 2%
as elther the principal ox agent must notify the tbi”d’party of the
agreement belween themselves before the contract can be regarded as
binding upon only the a ent and third party. The renmaining, paragraph®
(3, 4 and 5) of Article 26 merely lay down rales as to notice and the
communication of information. '

(1) See the provisions of the Swisc Code des Obllgatlon the German
BOB and the It@;lan Codice Civile referred to in the Introduction:

(2) The Common Law rule of the undisclosed principal.
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Articles 28 and 29

As ig generally the case under all oxisting legal systems,
the present Draft Uniform Law provides that, whera a person purports
%o act on behalf of another but, in fact, acts without authority or
Xceeds his authority, such acts are to be ineffective rather than
entirely invalid. This can be argued from the fact that such an act,
°n the one hand, obviously binds noither o principal, for want of
authority (soce Article 25), nor a self-appointed agent, whoere he purports
OXprossly to act on behalf of another porson (see Article 24 and Article
26, para. 1), but may, on the othor hand, be ratified by the person .on
vhose bahalf tho agent purported to carry it out, so that, in such a casa,
the act has the sama ffect as if it lLad been initially carried out with
authority (soe Article 28, para. 1). This premise should ba borne in
mind 50 as to understand correctly the individuval provisions of the
Prosent articles on ratification and its effects.

There is, however, another gencral consideration to be made
in this context. The whole systam of ratification and its offects as
Drovidbd for in those two articles is based on the distinction of whether .
Or not the third party lmew or ought to have known of the agent's lack
of authority. This stems from tho goneral principle of good faith.
.Admittedly, he may in cithoer case fix a reasonablo timo in which it
would bo opon to tho principal to ratify and zfter the expiry of which,
Wwithout ratification having takon place, the act carried out by the
Bolf-appointed agent would bocome invalid. But it is only in the caso
Where tho third party did not know or ought not to have known of the
agont's lack of authority that, instead of fixing such a time-limit,
he may unilatorally and immediately froo himself from the offccts of tho
agont's act, whorcas, in tho altornative caso, ho would first regquire
the agent's consont (sce paragraph 2 of Article 28). Furthormora,
failing ratification, it is only in the latter and not in the formor
Casc.that tho agont is liable to pay tho third party such compensation
a8 will place him in the samo situation as he would have been in if the
agont had actod with authority or within the limits of his authority.

Tho othor provisions of these articles do not cgll for any
Particular oxplanation, as thoy arc rules known genorally to and accepted
by all logal systons. o ' o



- 24 -

Chopter V

TIRITTATION OF AGENCY

Article 30

As 1s the casc in respect of any contract, agency automat%cflw
comes t0 an cnd eithor at the cupiry of the period of time fixed for its
performance (if one has beon fired by +tho partics) or upon the Complotc,r
end satisfactory performance of all the obligafions undertaken thereunde
by the parties. This article, therefore, calls Tor no special comment

Article 31

. - «enalt
This article doals with the offecct of changos in the porsch
situa

ation of the principal upon the subsistence of a contract of agoncy
and upon the rights of tho agent thereunder.

In relation to the principal's death, different systems
adopt different approaches. Some, stressing the interests of commoxco
and the possible intorest of the principal's heirs in continuing the
 business, declare that thc agency continues despite the principal's

death, his obligabions belag assumed by his succossors (1). Others,
- stressing -the inherently personal ndture of agency contractz and tho
importance of confidence and personal performance, hold that tho death
of the principal terminates the ageney, cither immcdiately (2), or when
notice of the fact has reached tho agent or third party, as the case may
be (3). Following- the vondency of modern commcrco, the Draft adopts tho

intermediate position that the contract continues, unless personal
rerformance by the originag

al principal was an cossontial part of the
“ : : 1g
contract. The samc solution is adoptcd in the casc of the principal’s

total loss of contractusl capacity.

(1) German Civil Coda,

’ . o 33 ¢ q,W 5
§ 672 and Commercial Code, 8 52; Scandinavian Le
Art. 21; Commercin

Codes of .ustria, # 52, Spain, Art. 290, and )

Argenting, 4irt. 1445 compare also re decath of the head Qf a buSinGsféﬁ’

the Italian Codice Civile, Lirt. 1722 and tho Swios Code des Obligat®

Art. 465, ‘

(2) Sce England: Campansri v, Yoodb
tatement, § 120, U.s.s
§ 1022.

urn (1854) 15 ¢.B. 400; U.S.4., Ros-
+R. Civil Code, Art. 2603 Austria, Civil Codo

(3) hrgentina, Civil Code, irt. 19€4; Brazil, Civil Code, 4rt. 13213
Chile, Civil Code, art, 21735 Spain, Civil Code, Art. 1738; Fronch'd
Code Civil, Arts 2008 and 20093 Italian Codice Civila, fLrts 1396 o
172835 Swiss Code des Obligations, irt. 37; U.S.A., Restatomont,

88 127-129,

’



‘ Nor docs the drincipal’s bankruptcy or the like nccessarily
i::kiﬁpz:d z: I?ﬁ agency contract; it doos so only hon by zoason of the
Oblirntiog; ’ mihe pr?codurc? the princinal oann?t fulfil. :

&2 « &Zven this does not affect the subsistence of the right to
tigim :amagos arising éut of such termination. It should bo remembered
» even after such termination of tho agent's authority, it may still

be : L
Possible for the principal to rotify an act carried out by the agent
In cascs where the princinal

™M such a situation (per irticle 28, 8 3).

18 no+* - . s : i

bw ?Ou a natural person, its dissolution, other than in consequence of
ank v 1ik i

Th..ruptcy or like procedurc, does not terminate the contract of agency.
ig i i : i 3 i i k i
A8 1g designod to avoid the unilateral onding of agency contracts in

[a]
N e
Such casos as the voluntary winding up of & company.

. In its final paragra hy, Article 31 makes it clear that the
aé’,‘ent has the right and the duty, oven after the termination of an
Boney contract, so to act as to provent damage to the principal's
Intoresgts,

drticle 32

Thiz article deals with the tormination of the agency
g;ntract a?ising'from a4 change in the agont's situation; The element
D?rsonal confidence involved in the choice of an agent automaticglly
:ETanft?z the contract of agency upon tho ageni's death or total loss
out gfw01 Y: TPO same applies in cases whero the agent canno? ?arry
5 obligations by reason of bankruptcy, winding up or similar
Procedure, in which cvent ho shall be liable to any claim for damages
Tesulting from- such tormination of the contract. :

thig arti01oIftfzgzrizizonw%th the gen?ral principles ?f Co?tra?t Law,

\ sta at neither principal nor agent may unilaterally
Tevoke the agency contract, unless therc is a "just cause or cxcusc!" or
Yhe contract was for an unspocified time (subject, however, in the
latter case, 10 the neced to give reasonable notice). In the abscnce
°f such cxeeptional circumstances ard wherc onc of the partics revokes
°F ropudiates the agoncy contract, he will become liable to pay damages
Yo the other party for breach of contract or, where the contract is for
1 unspocificd timo, for failurc to give rcasonable notice. :

his contractucl
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It will be for the applicable municipal law to dOtcrmi?O
what amounts to "just couge or crcuse'". The cxtent of this liability
for breach of contract or for failurc to give recasonable notice will
be decided in accordance with the rule laoid dowm in Articlc 23.

Articles 34, 35 and 36

g
. ; r\‘l v
Where an agoney rcelationship is tcrminated by the prlnclP‘
reveeation or the agentisg renunciation, this will also affcct third
.. . . . o ' Ve
parties dealing through the agent; such third partics, theroeforc, ha

o right to be informed of such o revocation or renunciastion, so that
thoy know that the agent has 1o

st his authority to act on bohalf of
the principal.

It is for the orotection of third partics who are in good
faith and do not know of such g revocation or renunciation that the
first paragraph of Article 34 imposcs tho generally accepted rule t?at
such o revocation or rcnunciation will only have cffect upon the third

party from the momont he has notice of it

| Article 36, para. 1 lays dowm o genceral rule that the agon:ioIl
should "take al1l Teascnable steps" to give timely notice of the revocd DS
or renunciagtion of Mo authority to third partics. Tac'particular st;;
-required of the agent arc not spceificd, so that it will depend upon b

) - 0 . . . ] ) o
cilrcumstances of tho Individual casc whothor higs cfforts to inform th
third party are 4o be considered

sufficient.

. The Draft, however, makes provision for thosc special CQSOS
(in sub-paragraphs (2) and (b) of Article 34) wherc the particular
national legal systom requires revocation or renunciation to be )
published or registercd op for a specific proccdurc to be followed with
regard to the invalidation of the ogent!s authority; such publications
registration or specinl procedure of invalidation automatically sorves
as notice to all third partics, rogardless of whether they have any o8
actual knowledge thereof, whercas, in the event of these special moasurc
for revocation or Tenunciation not being followed where they should haV

been followed, no othor cffort to inform such +hird parties will be 10
any purposec.

Hention should, fing
envisaged in Article 35,
Party only knows of +the
of the agent himsclf

11y, be made of the rathor spocial C?so
This- deals with the situation whore the third

agent's authority by virtue of o declaration

and where there has been no confirmation by the
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Principal's conduct: in such o cagsos revocation by the principal is
binding upon any third party as soon as it has been brought to the
- Notice of tho agont and irithout it being neccessary for a third party

to know of it too.,

Where the third narty hos not boon informed 6f the rovocation
O renunciation of the agent's authority - cither, gonerally, by the
"roasonable stops" envisaged by Article 36, pera. 1 or, in particular
cases, by tho special procedurcs oitod in sub-paragraphs (2) and (b) of
Articile 34 - tho Tirst sontence of Article 34 states that they will not
have any offect on him. Wovertheless, if the agent subsequently
Purports to act om behalf of his erstwhile principal,
both he ang the principal will be liable to pay the third party such
Componsation as is provided in irticle 29 (scc .rticle 36, para. 2).
~In Tact, in such a casc as that Just postulated, the agent was acting
Wwithout any authority, on nccount of the supervening revocation or
renunciation, whoreas the third party ncither kuow nor could have boen
Cxpocted to Know of the agent's" lack of authority, that is, of its
Tevocation or renunciation (becausc of the failure to carry out the .
Tequiroed stopsvor to give publicity in those cases whore it is required).
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