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a

By Firtue -of Resolution Uo,- (1971)9 part 3 (a), of

the- Governlﬂg Couacli of UNTDRCIT approving the provisionagl plan of
gtudy .contgined 1m_my complementary Repori {Deco. 2/1971) and resolving
t0 grant priority, with a view to an atiempt at their uﬁificationg‘

to the formation of contracts snd to the conditions of ‘validity re-
lating %o the subsiance of oontractsg in the Iight of the'proposals
and suggestlons made and views offered. by the members ¢f the (Gover—
ning Council at its April, 1971 session, I had to direct my research’
in several directionss ' ' : ‘ S '

Te Participation in the work of certain”stddy commi ttees, com-
nittees of experts, conferences, symposiums, etc, dlrecﬁly {or even
1ndlrectlj) related o the Subgeot of my researcho - ‘

(a) the_work of the Study Committee on the Condi®ions of
Valldlty relating to the substance of contracts of sale (chaired by
Judge B.A. 3ture Peirén and with, amongst those taking partg'Prof.
Sauveplanne and the Secretary~General of UNLDROIT, Mr. Mario Matteucci,

- a8 well as Prof, Zweigert and Dr. Drobrnig of the Max-Planck Institut)y

this Committee held its 1ast gesgion from the 4%h to the 8th Octobers
?971a . o

(b) ) the work of tbe Commlttee of Government@l Experts ‘on Agencx'
of an International Charaoter in the Sale and Purchase of Gooasp'whlch
has held four sessions (and in which I took part as a governmental
expert, I% will be again in this capacity that.l shall take part in
its Tinal sesgion from the. 12th untll the 2is% Junes 1972) o

(¢)  the international gymposium. on ﬁhe harmonisation of private
law and private international trade law in the States of @est Central
and Esst Africa which ook place at the seat of UNTDROLIT from the 24th
until the 27%h March, 1971 and in which Prof. René David, a member of
the Coverning Couneil, played an sctive part. l . -




It was poseible to gauge the interest felt by these coun—
tries in codifying international trade law and the conseguent need
for UNTIDROIT to give this subject the necessary attention on account
of its statutory duties for "if UNTDROIT fails to tske then up,
there can be no doubt that others will do so in its place”™ (page 88
cof the Minutes of the 50th session of the Governing Couricil),

(&) ~he work of the Conference of Arbitration Tribunals Ffor
the forelgn trade of the Sociszlist member countries of - COMFCOL_ which
met in October, 1971: the chairmen of arbitration:tribunals come to~
gether every two years fo cxamine the practice of these same. arbitra=

' _tion tribunals in @pdlylnﬂ the "gomeral conditions" of COMECON and

to note the principles and also the irends which emerge therefrom,
theme observatlons broviding the basis for possible proposals for
amencments 0 the "genoral conditiong". T+ may be recalled that thess
”gmmmlcmﬁ1hmm”amsuwmmhﬁyUMfmm}ﬁwcmdﬂmttmzaﬂnmm~
tion tribunals partake of an institutional nature. o

(e) The work of the Commission of the Furcpear Communities on
the Law applicable in cases of an internstionsl character o contrac—
tugl and non-contractual liability, which held z session at the seat
off UNTDROITs their discussions and,above all, their oqndlusions _
demonstrated the need for and urgency of the ask of unifying substan

tlial law in.this subject. - -

(f)‘, The UFCLTRAL Study Committee on the Droliminary Draft of g
Uniform Law.on Bills of Exchange, which held one session at the seat
of UNIDROIT and which was charged with attempiing to unify the provi-
sions dealing with the bill of cxchange in the light of both the 1930
Geneve Uniform Law provisicns snd the provisions of the United States
Uniform Commercial Code as well as the British Bills of Exchange Act,
1882.

(g)' The international conference, arranged by the Institut fuer
Ostrecht in Munich from the 26th until the 29th Harch, 1972 to dOdl
with cerfain questions affecting commercial arbitration,

2. Thoge organisations that have been soundeds

~ The Mex-Planck Ins+itut in, Hamburg where I followed_a_dcurse
for over a month and where I had discussions not only with the director

of this Institute, Prof, K. Zweigert, but also with other members and
asgistants interested in the unification of lawsg




‘= The Max-Planck Instiitut in Mﬁniéﬁ where-T had disouséions with
exports from the loecal Chamber of Commerce interested in working out
a set of rules for international *rade and with profesgors of (ompa—
rative_Law_(inﬂparticular,'Prof,-Feret Murad);

~ The Institut fuer Ostrecht in Mumich (to which I was invited:
in'my capacity as a professor of Private International Lew);

—~ The Burcpa Institut'in Saafbruecken'(Prof, La Constantinescu);

- The Institut fuer Recht, Politik und Gesullschaft der 8021a113~
tischer Staaten in Klel :

- The Semlnafy of Comparatlve Law in WUGrzburg (Prof. Kari
ﬂeumayer)s‘- v '

~ The International Chamber of Commerce where T carried out ini-
tial soundings, asg an arbitrator, and where I shall later follow
these ups ' ' : ' '

-~ The Law Faculules of Strasbourg, where T +tock’ part in a eym~
pogium on "the OOQlflCathn of internaiional Trade law's also taking
part were Professor Jean Mare Bischof, Professor of Commercial lLaw,
Desn Weil and other professors and researchers in tb Law Faoultxes
and tHe Institute of Comparative Laws

~ The Institute of Commercial Law in Palermo (Prof. Eizo Lojacono)s
~ The Fgeulty of Law in Paris (Prof, Michcl de M glart)s -

- The Institute of Comparative Taw in,Paris_(of which T am a
member) g ' : ' '

- The Faculty of Law in Lidge (Prof, Léon Dabin and Prof, Graulich),

The soundings on my programme are still g long wey from
béing completed, but objectively it was not possible o carry out any
mores in Garrying out this programme I had the matoerial Support of
UNIDROIT, as well as certain facilitiss granted me by the Academy of
Seience of the Federal Gernan'Republic (D AcA.T, ) and by tue bodles
which invited me (in partloularg the Law Faculties).




S3e utudLoD carried ocut in this field by UNIDRCIT and other
gourcess - ' ' ' ' o

(a) The work of the Study Commitice on the Formation of (on-
Aracts between sbsent Partiecs {The goundings nade upon the recom-
mendation of Prof, Wortley proved 40 be very usgeful in so far as

they revealed possibilities of exiending the scope of application of
the Uniform Law on the Formation of Contracts for the International
’Sale of Qoods .to all conbracts); these comprise the Mirnutes of Hhe
-1935, 1957 and 19)8 sessiong together wiik all references to legisla~
tion on the subJect {some of which are erroneous and &ome others:
of which have in the meantime besn rendered obsolele) as well as
preliminary studies, reports, ete, '

(b) The  Repozrt on the Ceondidions of Validity relating;to the
.substance of contracta of saleq_submitted by the Max-Planck Institut
on behalf of UNIDROIT (T.D.P. 1963 - Etudes XVI/B < Doc, 1/1964).

{ec). FormatiOm of Contracts - A study of +he Common Code of
Legal Systens -~ directed by Prof., Rudolf B. Schlesinger of Cornell
University Law School in 4968, '

. Rexerenoe mist alsc be made b0 the' growing in%ereét-in 1zpm
ternational trade law (1) revealed by the most recent law and legal
theory, clearly argulng for a unification of rules in this subject.

(1) In particulars .

~ Le droit du Commerce international — by Yvon

Loussouvarn and Jean Denis Bredin, Paris, 1969.

- Lg veniec internstiongle -~ by F., Kahn: i S

~ Hotiong et rdles de 1'offre ot de 1'acceptation dans
_1a formation desconirats ~ ny Jean Luec Aubert,
“Paris; 1970. :

-~ La T@DISDEﬂUdtloﬂ enn direoit intermational prlve 00mpare -
by: Fr. Rigaux, Rruxelles.

© o~ Ly Formation du contrat ~ by Paul Piotet. Berno°

T%ere are also OOmmcntarleq on the, UnlfOﬂm Law on In-
ternational Sale and on the United State“' Uniform
Commercial Code, etoL
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' The bodies sounded and persons consulted (professors of -
commercial law and comparstive law, Toreign trade arbiirators, experts
in chambers of commerse, €1¢.) Were Unanimoug in ackmowledging the
ugefulness, need and, indeed, ﬁhe'urgenoy of & codification of the
‘Norme gGverning international trade,

. THe greater number of these bodle% showed themselves willing
to offer their cooperation on such\a project but only after UNIDROILT
had First cleared the way and produced concrete results in the shape
of & text which could then be sent to them for their views and criti-
ciems (in line with the Suggesﬁlom made by Prof Barrera Craf in the
Coverning Council). : ' o '

Thus, in this prollmlnary phase at least, we- shall be alone
in Worklng on this project: however, what for other bodies represents
an option or z poseibility must be seen as a duty for UNIDROIT,

ﬁﬁifying the rules affecting the formaticn of contracts in
general (and'also the conditions of validity relsting to the substance
of contracts) has been one of UNIDROIT's main preoccupations ever
since it began functioning, This work began in 1934 and already in
1936 a Study Committee appointed by the Governing Council of the
Institute was submiiting a Draft Uhifomn Law in +the Permation of Con~
tracts by Correspondence (a draft that was subsequently'dropped)a

 Afer examining the draft of a Uniform Law.on the Interna-
ticnal Sale of Goods, drawn up by UNIDROIT, but not containing any rules
on the formation of contracts, the Diplomatic Conference vonvened ab
the Hague in 1951 expressed the wish that the special Commitiee.

- charged with revising this Draft should lock into. the advisability of
studying the rules governing the Tormation of contracts. This same
Committee found that. it would be advisable to prepare a Draf+t Uniform
‘Lew on the Formation of Contracts. I+t was then that UNIDROIT appointed
a Study Committec charged with drawing up a Draft Uniform Law on the
Conolugion and Validity of Contracts, However, after carefully thinking
the metter over, the Committee found that it was nore appropriate to
reatrict its study, =t least initially, to the special contracts of
particular interest to international trade, thus ieaving 0 one side
(for research to be carried out later) the quosiion of the extent
to which one could =pply the Draft on the Formation of Contracts.of
Sale to other contracts of commorcial intercs+t (such as contracis of
ageﬁcy, comnission agency, carfiag99 insurance and forwardingxcontracts),




[

a

Az a result, the vnresent study on the Fformation of con-
racts and the conditicns of validity relating $o the substance of
coniracte is nothing more than the natural resuld of the studies
that UNLDROLT has been making ever since it Ffirst staried and is
a study that 1t must continue with if it doge not wish to give up
its statutory duties, all the more so when current circumstances
are so much more favourable than they were formerly.

Among these favourable circumstances I weuld mention the
followings '

(1) The coming into force of the Uniform Iaw on thé Forme—~
tion of Contracte for the International Sale of Goods (as woll as
the Uniform Law on the International Sale of Goodg). Beyond doubt
this event and the ratifications tha%_will result thersefrom are
likely to ereate a current of opinion favouring a wider uniformisa—
tion in the field of thosc contracts of intercst Ho international
trade, ' '

(2) The Uniform Law which has beén in force among the
Soelalist member countries of C(OMECON since {958, governing not
only international sale.but also other contracts falling within the

4

sphere of international financial doalings; i% contains Ygeneral
conditiong™ for the delivery of goods as between the member countries
of the Economic Mutual Aid Couneil, the latest revised edition of
which entered into foree on 1 January, 1969, "general conditione

for assembling” and general conditions for post-sale service (1962},

Thre provisioﬁs Iaid down in all +these "general conditionsg!
have o mandatory force; thereby meking them that much more effective
and authoritative than in the case of general conditions, the pro-
vigions of which have merely a suppletory force.

. What is to be remembeored, moreover; 1s the easc with
which the basic principles of fthese "generzl corditions" can be
made compatible with the provisions of the Uniform Laws on Sale,.
thus furnishing.a basis from which to codify. internstional  trade Ilaw.

The entry into foree of the United Statces! Uniform Com-—
moercial Code likewisd marks a very significant ovent for the bask

of codifying the norms governing international trade, In spite of
ite being firmly rooted in "common law" comcepts and in United States!
commercial life practices, ite scolutions merit being taken into’




considergtion as much for. thedlr intrineic -value as Ffor the essen-—
tially practical outlcok which gulded-its rocglisation. In some of
these solutions the Uniform Code diverges from English Ilaw o draw
closer tc continental sol@tlons Thus, for example, the Uniform
Code has, in respect of ceriain Gasoég dr0ppod the need Foxoon—

1

731dorat10n“ (4) and, in partieular9 hag bestowed such legal conse-
gquences on the offer that the solution provided in Article 5 of

(1) Consideration (the abolition of which was recommended in 1937 oy
the Law Revision Committee appoinied by thé British COVefPHeﬂu) is
not necessary in the following cases 3

1 —~ 107 Waiver or Renunciation of Claim op nl@ht after Breach

- Any clalm or right arising out of an allebeu breach can be discharged
in whole or-in part without congideration by a written waiver or

rgnun01aﬁ10n signed and delivered by the aggr;eved party.

Art. 1 — 107. Desistement ou asbandon de droiis en cas de violation
des obligations nées du contrat

Toute prétention ou tout droit né d'une prétendue violaﬁion du contrat
peut faire 1'objet d'une rénonciaiion totale ou prartislle sans contre-.
partie par ur acte de d651ﬁtemenu e“lea signé et délivré par la

partie lésée.,

2 — 205 Firm Offers

- An-offer by a merchant o buy or sell goods in o signe& writing which
by ite fterms gives assurance that it will be held opén ig not
“revocab}ep for lack of considergtion, during the time stated or if
no time is stated for a reasonable times ...

Art. 2 - 205 - Offres formes

Loffre dlachat ou de vente,; faite par un commergant dans un &orit
sighé dont leg termes affirment gu'elle sers maintenue, ne peuﬁ'étre"
révoquée, pour défaut de contrepartie vendant le délai fixé ouy gl
aucun délai n'a &té Tixé, pendant un délai rglsonnables ...

2 = 209 Modifications, Regcission and Walver.

-~ 1) An ag greement: modllen@ 2. contract w1tu1n thig A?tlolo needs no
‘cone 1deraulop to ne blﬂdlﬂgo '

Art, 2 ~ 209 - ﬁeVioiong vésolh+1on et reﬂon01au10n

1} Un accord Qor%aﬂu révision d'uid contrat n'a pas besoin dﬁune contre—
vartie pour oollae; les partics aux termes du nreuent leren




the Uhiform Law on the Pormation of Contracis is accepiable to the
Uniform Code's rules on Hhe "firm offer" (Azrd. 2-205):; in other
words, at least in this field, American law ig Dbecoming more readily
conpatible with the aforcsaid Uniform Law (1). :

D0 as ful¢y to appreciate the importance of the leforﬂ
Commer01al Cods's endtry into force, one has OHly to recall the air
of pbgslmlsm prevailing in the sossions of the Cowmltteo for the
Conclusion and Validity of Contracts for the Tnternational Sale of
Goods, even at those 39331ono hat took place in 1958 (2) and the
very real drawing together of common law, and civil law on th e Sub—
Ject of tho formaiion of ocntraets it was at that tlme that it wau
saids "even if s time has been fixed, the offeror may revoke his
offer by glVlng notice during this time, save wherc there hag al-
ready beon accoptan009 bocﬁusc thﬂre w0a1d be no COruldOT tion" (3),

Reference must finally be made to the active part played
by representatives of the American . legal systom in the work of’ the
unification of law, a factor that was not proscnt in the earlier
work carried out by UNIDROTT.

4. Tro Czechoslovel Law No, 101 of 4 Dece ember, 1963 on legal
relations in international trade dp@lmngog narking a new stage in
the legislative policy of States; din Fact, it was the first time that
a piece of national 1engL&thﬂ =~ a genuine commerecial code — had
dealt with international *rade dealings. Morecover, its inspiration
" wag derived broadly from the Uniform Iaw on Internatlon i1 Sale.

Be "Incoterma" and the whoTc work of unificsibion carried out
by the Ihte*natjonal Chamber of Commerce, the prestige of which is
Tocognised in most countries, beth in Fast and West,

&, The ”general conditions" drawn wp within the E.E.C. and the
model-contracts of the large commercial companies, all of which have
certainly a role %o play in the work of unification, notwithetanding
the dispositive naturce of their provisions.

(1) See D. TALLON, Le_droit de la vente commerciale dans Le Code do
commerce uniforme des Fiate-Unis, in Héﬁanges offerts 4 M, le
Prof, Pierre V0131n9 1967, pp. 797 ot seq.

(2) See in parti ﬂuiur oo, 11/1938 page ETQM

(3) See Doc. 1957, XVT Ay Doc. 4, nage 14.
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T The new pobS1b1+1t1Lb opensd up by tho ‘Common Market Dat—
tficularly afiexr the OﬂﬁTJ of the new nember COUﬁtrlOc.

8. One nust Tinally turn to the setiting up of UNCITRATL,
domonstrating, on the one hand, the intolerablencss of a situation.
where interna tiohal't*ddo is governcd by municipal law and, on the
other hand, the great intercet ‘felt by the international communi. Ty
in the codification of international trade laws that alonc should
suffice 10 act as a summons o UNTDROT T o take up ite responsibii-~

ities in this respect.

- It now fcmains 1o bs seen whether,_and to what extent,
the results of the work alrcady carricd out by UNIDROIT may be used
to create a sct of uniform rules governing the General Part of the
Law of Contract, with a view to progressively unifying the Law of
Wox condractu” liability.

ZHE FORMATION OF ~CONTRACTS

" IT. “he Bphere of Application

(1) The set of rules that we have in mind, namely a progressive
codification of international trade law, 1s t¢ be begun by a set of
rules on the General Part. of Contractual Tiability und iz only to
deal with contracts made by corrcspondence, thoroby oxeluding. coatractp
nade by telephone, as being contracts. mado bo+ween pariies preseut
together at the same tine,

It in no way seems nocessary 10, Supply definition of g
"contract made. by COTTG»POﬂdGﬂOG" :

(2) Only international contracts shall be subject to the sed

: As Tegords o definition of an international contract, it
nust be remembered thaot of 21l thoso definitions put forward in this
regard, the one to be preferred would be that set out in the Uniform
Law on the Formation of Coniracts, in a scction that could be adapted
80 ns to cover all international trade ooﬁtracﬁSg a contract would




then be rogarded as being "in ternatiOqu”'whero the parties have
their place of business or, in the absence of such = place of bu51n0059
their habitual residence in the ITerritory of different States,

- However,; in view of the fact that the internationsl rules
governing somc contracts roquire other conditions 4o be Fulfilled
befere the respective contracts have an "international’ charactor,
onc must the;ef01o,aluo bear in mind those criteris laid down by the
respective provisions of uniform law, '

Iikewise, in respect of thosge contracts involving a
transfer of goods, such as coniracts of ssle, such contracts cannot
be termed "international' without account being taken, in this res-
pect, of the transfer of goods from one country tc anciher, The same
helds trus for contracts made by agents: before such a oonuract me.y
ke termed "internatlonal', account must be.taken of the special way
in which suck a contract is made, with three parties taking part in
the formation thercofs a principal, an agent and a third party. and
g0 on,

In other words, on evory. occasion whon some provision of
uniform law. governing o specific contract eXDrcssly'Tgys dowrnn which
conditicns are to determine whether or not this contract has an inter-

)

national charzclter, these conditions will have to be tsken into cone-
gidergtion. .

. It should be noted that the Working Group on- Salc set up
by UNCITRAL hasg proposcd 1ntﬁoéuclqg the ddea of the antracting
State as a critorion for the application of UILS, sc that, in ike
FTormula proposed by thils Working CGroup, the Uniforn Law should apply,
a8 a generai rule, where the parties to the contract have their plaee
of business in different Contraciting Stotes or where the rules of
private in%efnatidnal low lead to the application of the law of
Contracting State, '

No sttempt, therefore, is made to supply a general definition i
of iniernational sale. Moreover, the proposition whereby the Uniform
Law oould bo gpplied mercly by virtue of the fact that there is an
international salé, independently of any reference io private inter—
‘national lew and to the existence of any link between the partlos anc
a COntractlng State, is dropped. :
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We do not foel that the solution put forward by the
'UNCI"RAL Wovﬂlng Group is oceptable for the goneral part of con-

- bractual 1laolllty, waich would fit in bedbor with the "universalist™
proposition that it is intended to drop,

The other provisions.of Article 1 of tho Uniform Law on
the Formation of Contracts secem to Dbe consistent with those that would
be necded to govern the gencral part of coniractual liability.

However, 1% would seem 'desirable; as far as poséibieg o
S gimplify the word&nga taklﬂg a8 & guldellne the Working Jroup's pro-
- posals.

In the light of what we have’ Just Sal&s Arﬁlcle 4+ of the-
Uniform Code could be wordcd as follows¢-‘

Ts ”Tho.present Code shall apply to contracts entered into
by parties whosc places of business (org if a party does not
have a place of business, whose hatitual reszidences)are in
different States. : ' o

2. 7 "Where provisions of the preséht Code or any Other_uni—
“form law provision in respect of a specific contract require
the fulfilment of othor conditions befure the said contract

can possoss sn internstionsl character, these conditions must
also be fulfilled before the present Code shall apply.

3. "The PrUVloloﬂm of the prosont Code shall apply regardless
of the’ nat10nal;ﬁy of the parbics and alsce of the civil or com=-
mereinl characier of the Dartlec or of the contracts to be con-
oludod

4. ‘"”The present Code shall also apply where it has beén
chosen by the parties as the law of the conftract.

5.  "Rules of private international law shall be excluded
for the purpose of the application .of the prosent Code, sub-
jeet to any_provisiog,to the contrary in the said Code,

There are no cbjections c be raised in respect of the
provigions of  Article 2 of the Gnlform Law on the Formation uf In-—-
ternational Contracts of Zale. '

\\
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Regarding conditions ag fo form for the offer and accep-
tanoe, Iho provigions of Article 3 of the Uniform Law would seem to
be acceptablo, o

_ It should. be noted that some Iegal systeoms require o
iWritteﬁ Fform for foreigﬁ trado'contracts (1) and that others re~-
guire a written form before one may bring an action on one's con-
tract. However, this canncot impode the rulc on the freoedom of
oevidence in commercial cases,

IT. The Offer

_ A great number of points fall to be resolved under
thia Chapter.

1. First of all, thore is the question of whother it is
necossary to ascertain the time at which ths coniract was concluded
and to make deductions therefrom as %o the revocablility of the offer
and acceptance;  the influence of death and lack of capacity on the
velidity of the offer or acceptance, or whether it is rsther pre~
ferable to reach some decision on these proﬁlemss by Tinding the
best solutions, while not saying anything about the time when and.
the place where the contract is concluded. '

: ~The first sclution would appear tc. be the more logical,
were there not so many differences between the legal systemns of
different countries. This is why one has to stick to the segond so~
lution,as already adopted in the Uniform Law on the Formation of
Contracts of International Sale, ccncerned as the latier is with
pfaetical solutions rather than with stating general principles, It
wae considered, and rightly so, that, even if it is not possible to
agfea on principlcs, thon ono can at least agree on what are the
results in practice, '

(1) The general conditions sgreed between the Socialist
member countricg of COMECOE gstipulate that "the offer
and acceptance of the offer skall only be valid when
they have Dbeen made in writing". (Within this notion
are alsc included telegrams and telex communications),

However, ‘this form is only required ad prohationem.




R There is also the question of offers made to unspecified
SLEoNns,. namely the ﬂndlﬂg of price lists, catalogues, samples, the
dieplay of goods w1th an  indication of their price, publicity ad-
vertisements, e“ooeg 0o decision on this point is t0 be found in the
Uniform Taw on the Formation of Contracis of International. Sale, un-
der the pretext that 1t is extremely complicated and is muech more
concerned with interpreting the will of the partics,

|
s

Hevartho1ess? such a point sghould be +taken into considera—
tion in a Uniform Cecde dealing with the General Part of Contractual
Llablllty,

3. Concerning the conditions that an offer must fulfil 1o be
considered a valid offer and to enzble a contract to be coneluded on
the basis of its acceptance, it is suggested that one should follow
as closely as possible the current text of the Uniform Law on the
Formation of Contracts of Tunternational Sale_(Arta 4), adap%ed in
such & way as 0 apply to every international trade contract.

4. " The revocgbility of 4he offer. The wide differences eoxis—
ting on this point haove made e very difficult to find a solution
that would be scceptable o everyone. However, ome's attention should
be drawn t0 the change made in the Common Law by the United States!
Uniform COmmercial'Code; Tn fact, Art., 2-205 of that Code confers
certain legal conseguences on an offer wheré this is made under cer-
tain conditions, ‘Thus, azn offer made in writing and sigred by a
merchant which by its terms gives an assurance that it wiil be held =
open cannot be revoked for lack of con51deratlon during the ‘time
stated o if nc time ia stated for a reasonablo tlﬂe.

This Amorloan Commercial Law theory of - the "firm ozfor“'
drawe closer to the seolutions of the Uniform Law on the Formation
of International Salc Contracts, in particular asregards the solu-—
tion provided in Art 5 of that same Lew. " S

_ As a result the distinction made betwoen an offer statzng
a- specific perlod of time for its 1oceptqncu Qna an offer that does
not siate such a specific period of fime must’ be the point of deparm
ture for any solution of this point. Thus, if an offer qtqtes a’
period of time for its acceptance, it must -be kept open and is, ih
fact, irrevocable during this. time. The same holds trug, of course,
regardless of whether the offer 1tself states that it is fixedzor
irrevocable, One must finglly consider the case of a revocation that




was not made in good faltn o?r that wes not made in @ccordance w1th
commercial fair doallng, The solution adopted by the Inifom Law
on the Formaltion of Intornational Sale Contracts on tLls p01nt would
seem to us 0 be acceptable, '

In any case, revocation of an offer can only bé_éffective
where it has boen communicaied to ‘the offcree before he has despafched
his acceptance (or carried out any equivelent sct), cven though the
contract is not yet made. ' |

In other words; it is importani not to confuse the making
of the contract and the irrevocability of the offer, sinoce these arc
twe meparate operations, which occur 2% two different moments in +tine,

LIT. Acceptance

Te A first point reiscd with reﬂavd to | the acooptance of an
offer concerns the form in which it may be made, to wit either a
declaration communicated to the offeror. or else an act that could
be considered fhe equivalent of such a declaration (either required
by the offeror or made as a result of practices which the partles
have established betwsen themselves or usage). In this raspect, the
wording of Article 6. of the Unifomm Iaw on the Formation of Interna~
tional Bale Contracts would seem to us 1o e satisfactory,

5,  The force of an scceptance not ecorresponding exactly to the
©offer made., Such an acceptance may be regarded either as s rejection
of the offer, as a counter-offer or, finally, as a "rejection of the
offer", which "shall constitute a counter—offer", This last-mentioned
solution is the one chosen in para, 1 of Art. 7 of " the Uniform- Law
on the Formation of International Contracts on Sale and would seem
40 be acceptable.

Regarding additional or different terms ﬁhich-do notf
hoyever, materially alter the contents of the. offer, it should be -
noted that the Uﬁiter States! Uniform Commercial Ccde incorporates,
in Art. 2-207, a solution similar *to the onec adopted in the -Uniform
Law on the Formgation of Sale Contracts (Ar 7, para. 2), but expressed
in groater datail.
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3.0 The effects of acceptance, The question is rather to
make clear those conditions which must be fulfillad before an, accep~
tance shall be cffootive. Such an aeceptamce must be oommunlcafed
to the offerow within the time he has fixed oxr, if no such time is
fized, withkin = reasonable time, due account being taker of tne clr—'
cumstances of  the transaﬂtlon and usage.

On this poiht we flnd the provigions of the Uniform TLaw
on the Formatlon of International Sale Contracts to be aoceptabl

4. The cifects Of an acceptance Which is_late. An accepiance
that iz late might be regarded a® being deprived of "any legal effect;
such would be the solution. 1nd1oatea by simple logic. However, “one -
is led by the requirenents of 1nternat10rul trade e seek dlfforent
solutionsi an accopiance that ie late constitutes either a Tresh 7
offer by its maker or elsc ao gerulno accoptaacos subgecﬁ however9
to certuln cond1t¢ons.

In the case of a fresh offer, this will be subject to
the generali rules on c¢ffcrs, .

Thereforég'it is only in those cases whert ome is seeking
to give a late acceptance the force of a goriuine acceptance that it
is necessary to intervenc =0 as to make clear those conditions under
which it might have such force, In hig respect, the solution of the
Uniform Law on the Formation of International Salé Contracts (Art, 9)
seems 10 accord better with the 1mterostu of 1aternatzona1 trdde than
any Oﬁher olut10n° the offeror may consider = 1auO acceptanco o '
have arrived in due time on condztlon tbat he promptly so informs the
ﬂccoptor, '

There ig another gituation that should be OOﬂolde¢6d the

cceptance was sent in sucL circumsitances that if 1%5 tTanSm1$SlOﬂ had
been normal 1t would have been communics shed in dug ftimeg in such

case, the acceptance shall be considered. tc have been communloatod
in due time, eave where the offeror has promptiy informed the accep-
tor that he considers his offer as having lapsed. Such ig the soluiion
of the Uniform Law on the Formation of International Sale Contracts, '
waever9 therc is woom for greator clarity in its wording,
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5.  Irrevocability of accepiance. Since i has been. decided notb
40 ascertain the moment in time when the contract was concluded, it
must be_ma&e clecar thab acceptance is irrevocable, save where its
‘r@vqcatioﬁ is communicatcd to the offeror before or at the same
time as the acceptance, '

This is again the solution offered by the Uniform Law on
the Formation of International Salé Contracts (4rt. 10): #his may vory
easily be sxtended to cover all contracts.

6. The effect of the sipervening death of loss of capacity
of one of the parties, The interests of internstional trade reguire
that the occurrence of these events, the death or loss of capacity
of the offeror or acceptor, before acceptance shall have no effect
on the formation of the comtract, unlese the conirary results fronm
the intention of the parties, usage or the nature of the transaction
(for instance, contracts concluded intuitu personuo )

CONDITIONS OF VALIDITY RELATING T0  THE

SUBSTANCE OF___CONTRACTS

Tha very nature of this subject mokes it more. suitable for
an adaptation to a set of rules common to all contracts. Therelore,
if one nccepts the molutlon put forwa aTd esrlier with regard to the
Uniform Code's Dphere of application —VWhLCh.ﬁOhld result in the
deletion of all nine paragraphs of Artiole 1 of +he Preliminary
Draft of g law for the umification of cortain rules relating o the
vglidity of contracts for the_imterﬂatiOnal gale of goods - there
would be ne problem in extending the remaiﬁder of the text to make it
apply to all those contracts under consideration. In fact, the only
rules dealing specifically with the contract of sqle are set out in
Articles 9 and 16 of tho PPOllmlnary Draft '

(a) _'Articie G ig worded as followsé

"The buyer shall not be cuntitled to aveid the contract on the
ground of misiake 1f the circumstances on which he relies afford
him a remedy based on the non-conformity of +the goods with the
contract or on the existence of right of third parties in the
goods", ' "
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(b) Article 16 Tuns as followss

"1, The fadt that the pewfornaﬂce of tnc assuned obllgﬁtlon &
was. 1mp0851hle at the Aime .of  the conelusion of the contract.
shall not affect the validity of the contract, nor shall it%
peranit its avoidance for mistake (unless the cxistence of a
person or of g particular thing constituted the basis of the
contract and that this person or that thing did not exist at
the time of the comelusion of the contract),

2., The same rule shall gpply in the case of a sale of goods
that do not belong to the selier a '

Tt may read11J be pnr601ated Low oasy 1t would be to-
adapt the wording of thesc two articles s0 as 1o make them appli~
cable, not sololy ta sale? but to any type of contrect whatsoever
in respoct of which. the case under oon31dordtlon might oome up.

It thus emerges that the solutions already sdopted by
UNIDROIT and incorporatcd in Uniform Law provisioms (or drafts of
such laws) should give rise %0 no problems in their being adapted
to a:set of rules to govern the Ceneral Part of the Law of Interna~
tional Trade Contracts, at least as regards the Fformation of con-
tracts and the conditions of validity relating to the  substanos
cf contracts, '

While theosce conclusions are only provisional and subject
- to further oomsideration, their immediate. value is fhat they seem
such as 10 enablo our work t¢ be carried on against ar outlook that
is much more propltlou than 1% P@s ‘aver been bofcrco C

. CONCLUSIONS

1. UNIDROIT should continue to give its attention to a prq—

- gressive codification of international irade law involving, as this

does, ite §f€£ut0ry duty. It Has the necessary weight of legal scholar—
ship %o carry out such 2 tﬁsk a ‘tagk, mcreover9 which it flrst em—~
barked on scon afitcr it was =o't up.

Should UNTDROIT not wish o fake up this seiontific duty
and thus hold back from its statutory dutics, it iz certain that there
will be other omrganisations who will do so in ite place., It should be
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borne in mind, in this respect, that'the'drawing.up of an Interna—
tional Commercial Code is ready on UNCTTRAL'& sencral progfoﬂmq
" and that a delegate to the meeting of the 311th Cspmwttep of the
General Assembly suggested taat this task should be carried out by
UNCITRAL itself, - ' T '

2. " A.cerialin urgency is, therefore; asttached to the work
that we have in mind, In Tact, a great many countries (and not just
developing countries) are currenily introducing new loglsTQtlon or
‘bringing their legislation up to dates it could tbus happen that,
in the meantime, laws might come intc force and practices develop
that would subseguently prove very difficult to reconecile with the
rules called for by such a uniformisation of internationsl trade law.

It would thus seem nceessary that our work in this field,
cven at this preliminary stage, should be brought o the attention
of net jus + thoee ccncerned with the unification o law, but also
those concernecd 1n brlnglnm their législation up %o date,

3. Futurs Wof@ _ .
' The following ways of carrying on our work in this field
are put forward for considerations

(a) One solution would be to appoinit straight away a Study
Committee, comprising three members, to earry on with' the work on the
formation and conditions of validity relating te. the substance of
contracts, with a View 0 drawing.up a teit that, after approval by
the Governing Council, might be sent to the various organisations

concerned for their opinions and criticisms.

(v) A socond scluiion would be for Prof, Popescu to go on
with his work, oclearing the way in respect of the non-performance
of contracts (breach of contraot) and related matiers (such as the
congtruction of contractual terms,. the method of calculating damages,
penalty claliges,  exemption clauées, ctC. )

A toyt covering all the Gﬁﬁoral Part of ”ey oont“actu”
liabllltJ Would firgt have to be drawn up hefore. tbero could be any
question of considering how this work should be followed up.
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(c) Besides, boththese soluticns reveal o perfect consistency
with ore anoﬁherg they could be carried out at the same time, parti-
cularly in view of the fact that many points rolating to the per- '
formance of COntractslpresupposo gsolutioneg having becn found o some

of the problems arising in the field ofltho_formaﬁion of contracts
~and the conditions of vzlidity relating tco the substance of contracts,
just as the rules governing the formation and conditicons of wvalidity
of contracts have to be studicd from the viewpoint of their effectd
on the performsnce of contractual duties, In other words, such a
solution would take nccount of the link existing between the condi~
tions -laid down for the making of contracts and the performance of
contractual duties. I ' '







- _20'-—_. ‘

SHVEX.
N CHAPTER_II; )
TEE _FORMATION OF - CONURACTS
Text'of'a braft Uniform Intcrnatioual
Commercial Code (UGTQCOCG)
Article 1
1 . The present Code shall apply to contracts eatoroo into

by partics whose blaccs of business or, if a party doos not have a
place of business, whose labltual residences arc in different S% tates.,

24 =thre pruvlslors of. the present Cod or any otheor uniform
law provision in rospect of a specific contract require the fulfll—
ment of othor conditions before the said contract can possoss an in—
torn@tlonal,oha¢qctor9 these conditions must alsc be fulfilled beforc
the present Code shall apply,

3. The provisions of the prezent Code shall -apply wegardloss
ot the nationality OF ihe parties and- alsc of the eivil or commercigl
character of the pa arfies or of the coptrac%s to bc cunoludod

“4o. - The prescnt Code shall-alsc pnly wh Lere it has been chosor
by the partios as’ the law of the contract, '

5. . Rules of prlvate 1wtcrﬂatloqai 1nw skall be excluded for
the purpose of the application of the present. Code, .subject to aﬂy
provision to the contrary in the said Code.

Arvicle 2

1o The pr0v151ows of the f011OU1ng Articles shall apply
except to the extent that it appoars from the preliminary negotig~
tions, . the offor, the replya the practices which the partics have
ostabllshod between themselves and usage, that other rules apply.

2. - However, a term of the offcr stlpul tTing that ulluﬂoe
shall amount to aooept@ﬂce ig inwvalid,

kN




Article 3

An offer or an acceptance nesd not beovidenced by writing
-and shall net be subject $0 any other reguiremont as to form, They
may be proved by mcans of witiesscs. .

Article 4

1o The communication which one persoh addresses to one or
morc specific persons with the object of concluding a contract shall
not constitute an offcr unless it is sufficiently definite to nermlt
the conelusion of the contract by acceptanoe and 1hb10ates t% Cintention
of the offeror to be bound, -

2. This communication nay be interpreted by reforence to and
supplementea by the prelimina arTy negétiations, any practices which
tho parties have cstablished between themselves, usage and any logﬂl
rules gpplicable to. the fcspéo%ive contract.

Artiéle 5

7.  The. Olfor shall no¥ bind the offoror until it has been
‘communicated to the offorbes it shall lepse if its withdrawal is
communicated to the offerce before or at the same *ime as the offer,

2. After an offer has been compunicated to the offeree it
can be rovcked unless the revocation is not made in good faith or in _
conformity with 1“ dea71ng or unless the offer siatos a fixed time . 4
“for acoeptamqe or otherwise indicates that it is firm or irrevocable, '

3. An indiecation that the offer is firm or irrevocable may be
eXpress or implied from the circumstarces, tkc preliminary negoiia~ '
tions, any practices which the partiss bav established between them~
sblvas or usage. )

H4. A revooation of an offer shall only'le ve effeot 1* it has
been COmmunioated to %he:offeree.beforé he has despatcled his acce@~'
jance or has done any act treated as acceptance under the provisions
relating to the rospective contracst.




irticle &

1. Acceptauce of an offer consisty of a declaration communi-
cated by any means whatsoever e +he offorar,

2 Acceptance mey also congist of any act which may be copm
- sidored to be equivalont to the declaration reforred to in paragraph 1
of ihiz Article cithor by virtue of the offer or as a result of prac—

tices which the parties have cetablished betwoen thomselves Cr. usage.

Article T
1 fn accoptance containing additions, limitations or other

modifications shall be a roi

action of the offew and shall cons+itute
a counter-offoer, :

2. However, = reply 4o an. offer which purports to be an acecen—
tance but which conteine additional or differont terms which do nod
natorially alter the +ermes of +he offer shall consiitu

te an acceptance
untess the offeror promptly chjecihs

To the discrepancys if he does
not so object, the terms of the contract shall be the terms of the
offer with tho modifications contained in the accoptance,

- Articic 8

1. A declaration of acceptance of an offer shall have offect
only if it is communicated to the offeror within the time he has fixed
or, if no such +ime is fixed, within a reasonable time, duc account
being taken of the circumstances of tho transaction9 incliuding the _
repidity of tho mesns of communication empldy@d by the offerof, and
UsaEc, ' ' ' 4

2. . Ifa time for acceptance is fixed by an offercr in a letber
or in.a telegram, it shall bhe presuned tC bhegin to run from the day
tho letter was dated o

T the hour of the.day the telogram woe handed in
Tor desvaich. ' '

3 1T an acceptance consicts of an not equivalent to the de-
claration by virtue of Ariicic 6, paragraph 25 the act ghall have ef=
Teot only if it is dono within the period laid down in paragraph 1 of
the present Article. ' ' ‘ '




Te It the acceptance is late, the offeror may nevertheles
consider it to have arrived in due time on oondlﬁlon that he prumptlJ
s0 informe the acceptor orully or by aospatch of o ﬁotloe,

2. If howevor9 the acceptance is communicated late; it
spall be cor81der@d to have béen commumnicated in due time, if the
letter or document which COﬂtulno the acceptance shows that it has
been sent in such circumsiances that if its transemission had been
normal it would have been communiecated in due timeg‘this provigion

ghall not, however, apply if the offeror has prow?tly informed the
'acceptor orally or by des?atch of g notlce tb t ho considers his
offer as having lapeecd, '

égigol@ 10

An,aooop%uncc ca nnot be revoked oxcepd by a revocatlon
which is cowmunloated to the offo or before cr at the same time as
the acoeptance°

Article 11

. The formation of +the contract is not. affected by the
degth of one of the partics or by his becoming incapable of con-
tracting befure cceptwncog unlegs the GOntrary results from the .
intention of the paftlesg usage or thc nature of the ur@nsacilon. _'x\ i |

| article 192

Tor the purposes of the present Chapter, the expression

"$0 be communicated" means 0 be delivered at the addréss of the
person to whom it is directed, ' '
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The. above texi is desig%é&rﬁo'form a chapter of the Uniforn
International Commercia1:00de‘(U°I;C°C§) and was drawn up, as far as
possible, in the iight o¢f the provisions of ULFLE, although these
baveo, of Goﬁrse, been adapted to it tho requirenments of g sed of ]
rules governing the Conoral Part of the Law of Contractusl Iiability.

e sphere of application and, conscguenily, . the "interna-~
tional™ character of those contracte subject to the uniform rules werc,
therefore, worked out in accordance with a criterion commdn ¢ all

contracts, The cridorion chosen was that the places of business of the
pardies must be in different § tates, thus, or the one hand, ruling
out thoge criteria which referred specifically o international sale,
and on the other hand, arriving ai a text that makes possible the
applicaticn, in respect of cach specific conitract governed by +he
Unifewmm Code, of those criteria ithat are proper O such a-contract

and are gpceified in each respestive chapier.

It wag for these rcasong that the provisione of paragraph 1, .

letters (a) and (i}, relating to the carrvriage and qc11very of goods,
and also paragraphs € and 7, referring specifically to sale, of
Article 1 of ULFLS were left out, '

Letupr (b) of ‘tho first pmragraph of the same Article was
algc Ieft out, for the reasons set out by the GHCITRAL Working Group.

- Article 13 of ULFLS Was nob 1aoludod sinco its place
would seem rather to be in an 1nt;oduotory chapter, setting out the
purpose of the uniform rules, defining certain fernas, eto,

Other provigions have Only been amended 80 as 0 make them
appllcable to all the contracis 2% it is intonded to'ooverg thisg is
the case in respcet of grticles 49 5 (Ilnal paragraph)s 6 (Second,'
paragraph), 8 (first paragraph, last s tonce) and 12,
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The text does not dewl with . uhe gonditiong of V%lldlty
relwtlng to the substance of comtracts, since this. subject is ocur-
renily bofore. the Governing- Coun011 of UIIDROIT

The uubgect of GOMtfactS made by agents will be dlscussod

furtner at a finagl session fron 12th il qut “June nexi, in which /:“
I sghall also iske pert : ' '

- Prof. Tudor R. ?Opeséu3












