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Progressive codification of international trade law

Contraots in general

Gomparative chart of the respective provisions contained in the chief uniform

lawgourrently in existence

Introductory remarks

At ite 52nd Bessiﬁn UNIDRCI!'s Governing Council empowsred the Presi
dent to name a smzll ocommities of experts to oarry on the work of looking into
the chances of achieving a progressive codifieation of international trade law,
in particular the rules governing contracts in general (0D 52nd sesgion, U,D.P.
1973, pe. 13). With 2 view %o setting up this commitiee and sc as to give it

a8 a bagis for its work an acourate picture of the ourrent state of the inter—
hational unification of contracts in general, the Secretariat has thought it
useful to draw up a comparative chart setting out the provisions laid down by
the mqin laws (or draft laws) purporting to govern this subject for internation
al or inter—federal relations.

The starting points for this comparison are as followe:

(a) The 1963 Crechoslovak International Trade Code. This is the =o0le in

stance of a piece of national legislaticn specifically given over to international

trade relations., It includes, inter alia, rules governing contracts in general,

(b) The American Uniform Commercial Code drawn up between 1952 and 1958

by the American Law Institute and the National Conference of Commigsioriers on
Uniform State Laws. It is designed to replace earlier individual American
miform laws {e.g. the Uniform Negotiable Instruments Law, the Uniform Sales
Aot, the Uniform Bills of Lading Act} or else seeks for the first time to in-
troduce a uniform law on subjects that had previously been regulated differently
in the separate States of the Union (e.g. Bank Collections, Factor's Lien), Its
aim is "to simplify, olarify and modernize the law governing commercial trans—

actiona® (§ 1 -~ 102 UCC), The Code has now become law in virtually all the



States of the Union. It should be noted that it contains no rules governing
contracta in general. The provisions which may be of interest here are there—
fore taken both from those of a general caracter (Artiele 1) and from the rules

governing the only type of contract specifically regulated, mamly sale {Article 2).

(c) The IIniform Law on the Formation of Contracte for the International

Sale of Goods and the Uniform law on the International Sale of Goods as approved

at the 1964 Hague Convention. The second of these is now in force in Belgium,
Federal Germany, Great Britain, Israel, Italy, the Netherlands and San Marino, The
former convention is in force in all these countries with the excepiion of Israel.

The Draft of a Law for the Unification of certain rules relating to

validity of contracts for the International Sale of (oods (approved by UNIDROIP's

Governing Counoil in 1972),

As is well known, these are thrae attempts that have been made to
unify the more important aspects of the international sale contract. They have
baen drawn up under the auspices of UNIDROIT with the assistance of tpe most
authorita{iva international experis in the subject.

AB is clear; our comparison liea between rules governing contracts
in general (Czech0810vak Code) and two sets of rules governing the sale con—
tract in particular ( the UCC and the Uniform laws prepared by UNIDROIT). The
Secretariat is aware of the objections that can be raised against such a choice
from the puraly soientific peoint of view; however, there are two lines of ar;
gunent which can be adduced in ite favour:

 (a) one is the fact that, apart from the Czechoslovak Code, there are
at the prgsent time no other uniform laws covering contracts in general. As a
result, unless the intention were to take the Czechoslovak Code as the only
model for the planned intergational codification, the only other starting—point

would be to go back to the afore-mentioned uniform laws on sale.

(h) The other line of argument is concerned with method, The sale con—

traot is undoubtedly the most important instance of the.so-called bilateral
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gontrast. The rules governing these sontraocts therefore ought, at least in
principle, to be appliecable to any type of contract falling within the same
general framework.  Civen that it embraces virtually all the main types of con
tract arieing in international trade - the only exception of any importance is
the contract to form a company typical of what in certain civil law countries

ars termed multilateral contraocts or contracts of association - then it becomas

olearser ‘just how useful the special rules governing male could be when drawing

up rules {0 govern commercial contracts in general.
However, an important reservation must be added: whereas, in the light

of what has been said under (b), there would seem to be absolutely nothing

against a direct comparisen, as flar as the formation of contractg, cases of

their invalidity and their interpretation are concerned, between the respective

provisions contained, on the one hand, in the part of the Czmechoslovak Code dedi
cated to contracts in general and, on the other hand, in the U.C.C.and in the uniform
laws and draft uniform laws prepared by UNIDROIT, the same cannot be said for

reriormance and non-performance of contracts, In fact, it is oclear that with

regard to these aspects of the problem 1t is one thing to establish a general
sat of rules {o govern all sontracts in general btut quite another to have a
special set of rules to be applied to partiocular types of comtract whioch supple
ment or even replaoce the former, Proof of this is to he found in a systematio
analyeis of the Czechoslovak Code whioh kere and there completes its general
rules on performance and non-performance of contracts in general with special
provisions governing each individual type of contract, ineluding sale of course,
Aocordingly, a comparison shonld at the very most be made between these apecial

provisions and the respective rules contained in the UGC (Article 2, on Sales)

and ULIB, the only drawback being that this would be useful for the sale contract
in particular but not for contracts in general. Subject, therefore, to certain
exceptions, arising out of rules contained in the UGC and ULIS which may be con-
gidered as being general in‘scoPe and therefore outside the normal scope of sale
contracte, the following summary will ih commexion with performance and non—-per
formance refer only to the respective general rules contained in fhe Czechoslovak
Code and no reference will be mads to either its special rules governing sale nor

the provisgions governing sale in the UCC and in ULIS.
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