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. PToe P
2 In 1955, the Council of Eurcpe requested o ATy witein
i ‘ Bl Tadueeen
the framework of the cooperavion which had been egtallin: ~ o2tween the
two orgenisziions, 4o send %o it,

inter alia, the draft,
ach’cve unification in Tniz I3 Af
by the competent bodies of the Council of E:rope, the _
Convention cn the Liability of Hotelkeepers concerning +t-. Property . ‘ Q
of their Cuests (hereafter referred 4o as the Counc11 cf zarcce Conven~— _
tion") (1), tased cn ihne above mentioned UNIDROTT I pralivinar, drafs,
was opered tc signature ir Paris on 17 December 1962, 1+ has een
ratified by 2elgium, “rance, the Federal Republic o1 (e
Malta_and the United Kingdom, and signed by &ust*la
the Netherlands ani Turkey (2)

hat 1% might be possidble to
1 engthy work

. The subject matter of t%» Convention ard it Annex is the
1iability of the hot telkeeper for "any dama age to or deztrntisy gm lcss
of proverty brought to +ha hot

o el by eny guest who stavs ot the hotel
ard hag Qleeplng zccommedation put at his digpogain (Anne“, Article 1,
paragrenh 1),

Ten years later, the Governing

Council 51 133 (ZD2CTT decided ‘
%0 begin werk on the g drawing up of uniform ruleg concerrigg travel S
or Dgnlufzo and travel intermediapiac (that is %0 sar ecnromin Ccperzvors
hose act*v“nles 7211 under +he

e tradit ional, if,

10t e reTJ corrzct tppellation of "travel agenc1e<') wiich led o the

1gnathre 2t Brussels op 23 4pril 1570, of +4he Inte“qa|v~na; Cenvention
on Travel Ccnurac (cev) (3). The Gove ad entrusied n

Speciezal Working Commit ttee wish “ion of tha w

Iren 2 legal siandypoint,

2rning Counci. h
the zlabops-

wn

. Fron the outg . S tonmitteo get up
2y the bove“vlnv { r

avel contract
would nuunssar17r cover,

t?ancnort 2tion,
sojourm and

t i

Council nag 10te
as a who

accem noda+ion an

ire Se1viceg relatin

Was rendared even more deli cate bv

*1e1d of application
——

S ——————

(1) cf. wrrrreanroy op

——————— —-.‘—_._,—-_, ———

un:f, ’leaI‘OC l‘ 1
(2) The Convention antepeq in

922, pp. 96-1Cs,

to force on 15 Feb*uarv 1967,

(3) CT. The official Publication py <
of Foreign AfTairs ana Zxternal

the Travel Contract (¢
pril 1570,

Q

Llngdom of Telgi

Tsade Diplomatic o
CV) (in Envxlsh and ¥
ed, ucemgre

giun, Ministry

Cenference on o
rench}, drussels,
Brug ssel:, 971.



of tre CTonvention would cover both intermatiocnal et
by reazon in pzriicular of the atzence in nost 3taic
c law melations betwsen the trzvel v
o} 1

from the Council of Eursp: lonveation, the

7. Fewever, apart
scope of which 1is limited, acccmmodation was 1eoft <~ ths nzticnal law
wich considered it only within the frazmework of ths ginezrzl law of con
tpact with, as a Tinal rccourse, the decisicn of & judge, cften to De
found at the other end of “he world. =3 4% tuation can
orl: pantly be eliminated ty turcely private Leiween travel
azents and hotelkeeprs.

rac o} c c of
Committes wag later heard in 1970 at the above o D i
Conference at Irussels, In its Final Ac%, ths Confewrence made the follow-
ing Fecommendation:
"Jecommendation no
Tre Dinlomatic Conference or the Trav:l Contract (CCV)
meeting in Brussels in 1970,
Having noted that during +hae Conventicn drafting nrocedure,
C 3 + the total lack of e

a
the ingufficiency if nox
otelkeercr'sliabilisy

rules .governing the b

Having token inso consideruti
national Institute for the Unir icati
had already elzborate
lizbility, with respec

travellers, draft that was

ot
ot

0 personal belcnginges br
used a2s a basis

(1) See especially the documentation concerning the arrangements
and agreements in questiocn in Pierre COUVEAT, Ies Azences de
voyages en dreit frangais, Paris 1267.

‘”_——__—-'------....-.-IllIllIlIll.....l.l.......l.l.ll.l.lll.l.J



Convertion ip thisg 7

“ general elabora%ion 6 tr: uniform
Provisions on the hotelkeeper’s Contract, abpears ir )
UNIDROIT work drczranme

Expresses the Wish that el Ingtitv -y for
ificaticn of Private Lay (UNIDROIT),,will under+a
soon as possidle, the‘elaboration of

1o hctelkeeper'"

2z, as
lzizr: pelative
8 contracts,

the Un

unifery prov

10 be Subg
Coverrments for

fquently supmyt- ., o the
€Xamination ang eventual approval M
9.  1In conrormity iy the wish C*Pressed t- the Er inels

| : h > b . I
Diplomatic Con*erence, the Gonernlng Counciz and”the Ceneva)] ‘cgembly

R . Sl . . . .
of UNIDROIT géfe special Priority to +the GUestion of “he elat.-~ation
of general uniform mlesg on the hotelkeeper’

10. The presens Tehert h
of UNITROIT with the as

Lezal Service of
to the working

28 Deen Prepared by the =

ﬁig ~ i :"“ C ¢

o ; _tanc= ol ¥r. y, Vandcrperren, Fex
3 | o ins ! )

he Eelgian DOmmunlcaticnz

telkeeper’s Contrant

[P RIN

-
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14, Neve

have teen p-

preceding paragraphs, while in relation even to ﬁhcse, a
a €n settled nt the intern
@Ction wi+y the liny

eility or tie hotoiknu;Ar for
iriuries 4o his Uests

vrovdlems exzigt which have

‘TFor zomple, in cony

the trebleg O whether apn

fetitr souiig in cen-
tract or tort, or g s31bly bozth, ig g delicate ¢ng which
v L0

?
L ° Toucnes upon
the very foundationg of 11
+
v

Ty of civi} liabilis
of which, with regard

o)
iong gu

X Te tlo imslicntinng
¢ quest ch ag proof: PIOSCriptisy ang the
foreseeability of damage, can be of very real importanCQ in *-cidi:g
of a given caze,

15, Then again, the almest complete lack of specifie drovisions
ecncerning o nurher of fundamenta: Contractyal issuns 5uey 2g the com-
mencemébt.‘ferminﬁtiOR and resilintion of the contrnss Botioan the hotel-
Keaper ani hig Suest and the legnl sigrificance to o AVErituied 1o tne
advance cooking of accommoda+ign leads 4o o Tenvoi 1o +nc g2.leral law
OT contract ywi+n the attendans div;rge“cmu between the lnys o different
States or Zroups of Stateg,

€ Contrage tiniing a

guests on th and Coniract

v 3 Al
N the c¢cne hand, ol lease on

~€ar ang,

o the extent that comeng, rational
Srstems have esiap lehed g distirctlvn, ‘he Solution, ten g vary
This preblem i of Courge, closoly allied 4o that oy defining who isg
& notelxeepsr ara o 2 guegs for +ie Purposesg of,dgtermining their rege
Pective righig and dutiag under +he Puture WNiforny low

17. Breadly

the object or 122 mor alle
Cver, without ip ANy way wisng
0 the futyre uriforn lay = c
“he fact must
militating in 7

loug Pcintg Rention-g above will be
13 %0 .folloy in tr:g Teport, More-
st any limitatiog of the 8Cope
i artic element,
2t one of the ir.ci

. .

satisfactory sclutiors to the Predlen ungs

401 ' . der discussion, 18 the vagt in-
Crease in Tourism, in Dardiculay of an international charactar. For this
Teason, it woulg net seem oyt Cf place to Tention, if onlz briefly, cer-
tain questions wniep n1gkt be relevant to the object of this'study for
¢Xanple thoge corcernlng jurisdic*ion and the pOSSIDllitJ of arbit;ation-
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wilch, althe 3
ted agg any Conelysqj

TiLoaq,
’ TN . . s Ces
\3) Thug ip fany SOuntrs o the Waliy, " the gozvi te
3 - 3 re U the Tten + I tn
cifereq “T'e higny, ®eley - the © txtens Ietion %O
accorded 44 th e8tarys a"eﬁ?OI‘."f d appellat s~ it
w g l's u»l@‘i " Onch A l -,},etn\:‘ - i—
1s 1o ne Clagsag o TRy Tom €xznple +h 3 o080
e [oh o) an . : . he 3]
N . - ‘-QS 1 3 7 7 h t
nation SE N imnons o e tas “up lonn, Si2ilarl-, b of
licenceg, " “1IDegeg O for ne Tan
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25, in Ty acrtiaengal sretems whers the hostelks . .vn
liatilidy for t.0 raveriy of ‘is #u2sts and hig’ Tignus Lo ity a0
such property a-e nermally dealt with in the Civil Code, oo -
de noih attewpﬁ 50 delirs the tep- and it is clear +- 2t Ao s e -
or rules framsd fom aminisirative purposes should o< % 3T iedd
i“dlECPI“lﬁately t2 the private law zituation (1). n oo, oMo
and assuning thas » Tuiture “Sitorm law nisht contais O R R T
tre terms "hotein ard/er "totelkeeperp for ihe PUTDCSCE 21 = o vdps e
lavw, an autempt w

¢

i1 be zade to identif J some of +the LT ;
206 commer: to most gyass

o
ich migh+ pe embodi»d iwn
definition,

=0NE and vrh

Woon
'f‘
26, The ezsential clernant would seem 4o ke that
s offered to £iegTs and, fop
ic

R nuny JHT“SilCtlono, t"af
Wi oo made zvailablae a2re provided
b cendition thas gueh

G g vcruuns are in a i+ oot
recelived anA atpear abie ang willing +4 P2Y 2 reascnarie
SCcrviceg arg facilitieg Providzd (2), The Tequirenme: 3 »
Bent teing apen 45 211 cemerz io

bty parulcularly impor~

st

! , }Q;:

P ]
’ e ) ¥ 11i%3 ¢ -i1. delltal-
vergate re » 1272, p.23, ,
{5 ~ A e oy
(&) see, fur exazmnrle, the drait ”‘ct Tespecting Hote il

Lodging-Eoyae Leapersg", 9o

arproved ‘. Conference
venmissionere of ULlfO“"‘+y of Legigl gtlon in Can- .4
Cedings of 3he fors:

b
o 0% 1993 seotion 4 (4), oo,
vI€ Innkeeverg in » 1855, Seetion 1 4 (b). Sec alae - r th
United Siates cf inerica, AILIISTOT Contractg
Vol, g
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-
no

‘but, although the application of the teg

t might be an clem nt in
“border-line cases, this appearg not to be g commenly helg -4 w and
if the Provision of

aCcommodation ig
ionship bheiyw
see why the Provigion o
as a determining factor,

1o be Tegarded aq
element in the relat €en hotelkeeper and oo

T food ang drink sheulg e regarded

29. Eefore leavin
a nention should be nade of certain Provigionsg i
a nuaber of European ang Latin-gmeps
of both civil 1a
ments which, for the Purpos
the property of clien
have been ascinilateq
later in thig reperd

& the question of the defini4iop of m hotel
n the Civi: Codes of
can Stateg and -alse
N lay jurisdfbtions
e of Placing the S
ts upon their broprietors ag upen
to hotelgs,

This questiop Wwill be
(1) but £on

7

the caze law
W and conrms

relating +. estatlish-
ane responsibility for

hotelkeepcrs,

Touched usen
the time being it is surficien+ +o
state merely that such enterprisg cap only be regarde
within the 8Cope ¢f g future unis

~ 28 fallin:

L0rn law 4o the extent that they pog-
sess the characteristics alread; cutlinegd above ag being indispernsable
for an estatlishment t0 be Considereg 22 2 hotel,

3C. In conclugion ‘0N, 1t may be gye
corzide

: g8ested that i
red desiradle from 2 Praciical Loint of
from a draftj

afting Cne,

View, angd o isible
“0 include 4 definition of the tq
and /or "hotelkeepert iy the future uniforn ]
st

aw, the £,
100uld be Considers

particulaf'impdftancé:

(1) tre

[(a]

Tovision of aCCommodation by the hotelizc --

the holding Sut by +tne hotelkeeper that ac ig “Tepared
tc Provide gygp aOCOmmodation Tor a1} Dersene
TaXing nopmal 186 of the f
Yy VR0 ape 4

w;llihg +
and whe

ane in a

lesiroug
the ‘stabligh-
Chargeg

() Lefirition o lTiestn
14 1100 h . Y A . s .

31. A.tucugn & Mntar of Provleng €Xist in tiis Connection
similar to0 thege discuggen in i Previoug S€cuion, the Uificulticg
&re reduced +q the €Xtant thay P oa satisfactory defini +3

*10% of a hotel
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for the

the form
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For examples United King

tion 2 (2); Ireland, Ho

Belgium, Loi relative a

4 juillet 1972, article
Civil Ccde, Arti

o

rrance,
Let

nomn,
2532.

Code of Ovlizat

dem, Hotel i , 1250, Sec-
el Proprietcrs ict, 1953, Section 5 (1)
la responsatrilité des nhitsiisra au

1952 of the Civil C:de ez amenied;

icle 19523 Chile, Civil Ccde, Article 2241
ione, Article €41; Wexicc, Civil Ceode,
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his property to exist (1). 1% might, nowever, be ar—ing

..* in such
1 : 3 o b e A aarme
cases the hotelkeceper is-liabic, mnot qua notelkeoper, 1ut ¢.. the ga
W o vis -t -
' €
grounds as the restaurateur,

nanely that the legislator -
that the reliance of the clien< upon the vigilance «f + f:"Pri?tOT
re the safe~xeeping of hig nroye oty is
necessitated by the nature of the services offered, Be +nj
one should not leae sight of the fact that the cne bas:
fered Yy the hotelkeeper ig accommedation,
ship between hin

-l

of the eztablishment to ensu

&)

Ify in a given ro o asion-
ani ancther peérson, this element - lntkin s he may
Wwell be respcnsi-le for damage or logs incurred, but o+ or ~ze basis
of his specizl siatus as hotelke sely, srorsistcr: of
-other establishments

Leeper, Convers
nay fird themselves assinilatszi -

tt the otelkeeper
" . N N 3+
for czrtain purvoses but thig evidently does not extend t¢ -.1 agpects
of their relationship with their clients

33, - Situations ay well arige
who takes acccnmoilat

» however, in uy:
dation in a notel

masr

L&y Cegse 'tO be a "ea

For example, +tpe Civil C-i: of
lodging ig Provi iz
&% of letting ang poe an imnke per's con-

not have been cne from the outset,

Lthicpia provides that "where the

more, there shall be a contr

tract’{2), The quection ie not norma

clearcut fasktion ang it is do
r

wUievor Lo such a
23ful whetnep such g

et

esrend o the pea:

Tile of thumb will
Lities of -4ig situaticy, Tius “lcre is )
autherity in Englang for the +viey thast whether g DiTsen ha ceasod
to be a traveller ig "a QUestion of fact,:

is no% decisive of the nattar
show %that the lergth of the
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and ner

¢ there may

311y does not Prevens
, Ter instance, w1

sh ¢ regidence
Circume vances which

e leng+
» Decaus 55!

S FuesT reing a
TheTe 1t arises frop Hlness,m "3)
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(1) Sse, for exanpie, WTLLISTGH, op. cit,, PP.1027-10:8, FR.
op. cit,, p.o72 €Xpresses the Opirion %

hat i4 -

‘OLI
net necusga

Teom for tig night in hotel, it being
enough, for a hotel&eeper's Ccontract to arise
even for a few hours on

! %) IoT hin to do 80
7
frticle 2583 (2), '

. Ut Ak v /s 7

(3) Lzmond v, neclard /43a7 1 Q.B, 541, at Pe346, The +spm "tra—
veller" and its counteroarts on the
sometinesg

Coustrueq ag
residence in the

~ance of medepm:

FRAGOLI, cp, ci
HALSBIRY y Lavs
TIREZ SERAHO;

Pogsitior
H

Contirent
excluding PETSONS with tneip rabitual
S2Me town op City as the 20%21, The preponder—
Sy however, againgt thig view, Sse

%5 D725 1m PACE, op. Cit,, Vo1 Ty p.237;

of Fr ‘ 7 . 440

N England (3pq d.) 1957, 701.21, pp.447-84

&l Centraty 44 Hospedaje, 1930, p.161-3 The
Seens to te doub4ful R 23
o o e ¢ doubtful iy S¢e COUTURT =R
ihese", PP.4C0~401, o ,

Sre, in *hs past,

Obdinion i

¥rench law,
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statute lay a rrecisge

States, apart frpop cert
Tecourse must ve haj te
of the varinsug drobleng

definition of the con+

36, Thirdly, +the question hag
whether the botelbeever’s Contract j
it is no wore than a 14

also been di

18 a uni+
abel o attacheqd to a

~SCussed ng o
“aTY Contract or yinetker

plurzllta of Coitrncig (2).
Finally, in ccruavn 92825 in yhich 4 S90St has surcspeq Tz, he
may well be akle tg Sustain an 2CTlon in top4 in aidjtic, to, or in
suvuvltutlon for, hi: action in Contract (3).
.-,‘
37, ALl thess gon “siderationg indicate the aced Jor caution
in fpeaking of the "hotel:- Ceper'y

S Contragegn
on the Other
Qnﬂdl“" the

gpecific legsl entity,

>

He ever,
e regarded as

a8 a gonera” ~wCogniged
evidence fon

~
hand they can in no way

W exig tence Sf evih o coniract.

=Shiopia, Civil Code, ticle 2353, (1) o
innkesper'g Coniract jg & Ccntract nhc“eby B person yle 0o o—
Clses tre OCCurntion of lu"{eC pexr Wdertake, to lodas 4 c.lent.
during ons oy so7eral rigiggn, Guauemala Civil ccys ) ATEUsl
2077 where thg SONITact arjgey ¥hen "a porg Dinig tlm:i;f to
Provide ladglng to ar The», at N agreeqd PTice, iuw
of whethe ]

Satpe rnive

y angd ILIICO, ClVl‘ Ced.,

x‘;,‘.“;i'\)le
B contract when & - yufﬁon provides
odging anotler, fon Moagtad q Price, whet!.:
luding food

O ne . ine
“Pengay 4 cur“cd by 4. €122t -seording
" FRan T~ 3
F Qe Cit,, p, 964, 4. sTine. th
Y88 Cne in yhgay

hotel-
a TLLlck the hoteW\eﬂvv_ v.ads iimgelf
vi his . 2Z2INgTE vy .
to pro' de : i gneet,‘ﬁgul“st Payent, lodglnp ant in sopa
Cages in addition Toos, togethen 7ith guep Services rg nens neces
~ - oeye +3 - Al - - . s
SATY 10 ensupg B8 Suegyig Comfort ip Premizeg organised oy the
PUrpcseg o+ providing paig hos&italitv ‘
2) Sece ampT t be 3 7
(2) sce SR, op, cit,, FE.11-15 asg COUTRIER, "Théser ) o 114~157,
where tie View ig devrs 0ped ha4 the hes >4
e Loy vt the nOuelkeeper's “onirast ig
a spe31flc, auLononay « Contrapt ~p i
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(3) see Crapter v beloy,
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- a0, Thse Contractual &Lproach nay, howeVer, Zive i oo ot
dlfflcultles wren an action ig oeing brought againgy i, ot vor
b5 @ person g is not, Sirietly “Deaking, o party o <. STONES NS
Such as a memher O tha famile OT Iriend of 2 perscr wpa Y2z aig Cor
the accommcd%tio“. in civi) ilay S7edtens the d
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o8 ho ~2QUirenent of Coiridn iy oo
the doctrine of rrivi<., of Contract ccula Ce8ily crp..x, Croteol oLy e
8UCh soluticng, The rrobion 13 in £ass less grav, Voo oty oy a8
the commone ;¢ grounds 7orp S0} ACticng Will be for
to, 9045, yheps + & hotelkeeper's liabilltv 1s Trprysa 1% <nispen-
¥ or the existence of A spacia) Contract, ALl ton g Sson inguri
th wbich cage an ACTLn 11 pg a7ailable iy tors (1), 7. Crrnnnga
situation 2Tlses in T&spact 4p tie hote keeper's 1i ™ 3 Soul*ia.
should not ¢ SXage rateq NeVerthelogg their eysn. . Susrhoconod be
Completel:, "Verlook:g,
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TI BASIC ComTasgrmar, PR2 AT Mg o , : :

42, | Thig chaptegr
tlons whieh defy any Tigia
'treated toegether for the g4
tlons ig that of the A

' o~ 3 & -
Will ¢geal with a hetcrogeneous grour o1l ques .
h mov be ;

e of convenience.

fprmation of the contract.

43, To a large extent thig Provlen ig ONe It te get+lag by ,f
vhe national 14, of each gtni, insofar ag Mestion: gy, - as c-pacity, :
offer ang a&Cceptancc (1), the intention to create lega] r:laticng nd
0tLoT general Contractua) Tequirenenty are Concern..g, -owever, as has
already been SUggested, Certain Special Characte"1~*1c_ of ths relation-
321p betyeen hotelkceper and cuegt i

Ald
it as S & contract SU1 gonspig and alpgnas 2% th
. . . . ' ) -
fernation SOme spocifije Pointg

vy e g .
should pe fentioneq,
a4, In the firgs Place, tpe obligation Placed :y mar. States
uben hetelkeepers 1, accept al3 comers (2) paq SOmiirnie beer congtrued
8¢ meaning tya+ & Trequest by a Cclient for aCCOmwodation -S tc te inter-
Prated as ar aCCepiance of th

aTproach

v~ ~EXr, Uich an
423 the nerit of -

¢
e hotelkeeper's standing 2 Te

0 the QUestion n. a

as to %he +

PrOVidin. fairly . lcar guide
THe 2% which 4ne Contract ig coneludnq, y “erihele:z it
. e tha + . 3 - 5 . . ha
CVerlOOﬁolfﬂ? Tact that 11 many Caseg g client RAY wish 5o ex ine the
TOOms availahie bef

re dec'ding to take One ang 4
unsuitable, S

© Y indead £i:4 them -
Lay mal;g & Countep offcr, promi:irg to romain ‘}
1Cr a certain Pericd or time ip the hope of reducing, TL¢ per diem
crarge, The se Varioug considerations SUggegt that tie 750 at which the
Contracst io 0oncludeq depende large v UPon the p
43,

aCts of anch case and

O

(2]

o -
H o0

g to 1a- dowr: fixed
&w. The €Ssential ,, 1s the ABreenent o p the parties g
O the fermg o the eontracy apg for thie Teason j+ 4. AUfficult to '
accept the Sheory, which ha. lit41g ¢ : e ..
ig sufficient for the

) 1
Te niry into a hote
Contractiay rel:
aceptance of the

. ytlons@ip to aris, (3). Indeed tho
View woulg Create a Aumber of Prodlen
validity op Noticesg Purportin s 4.

L7 such ag the
7 oo the notelkeeper.

(2) see pa-

(3) see the

op, cit.,
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and eguivelient o cceornodation elsevmare, ong night xe f:‘T:??.t; zefid
;; tke affirmative tut thig FToposition ig R0t firply eS'isiif::s -
the pruoity of legislative enpesy nents and cage. N unds, & pos—
Seems te leave the Questicn cpen. On purely equitatle -undg n
8ible gclution might be that, pr 1u1nw the preg
2 clear intention +g be beung by.n

n conuract with the
flecessary accompariag by the g

B er er’ :
$ . 3 'tg.’e
Sending of o iep031t, “ne Trilure of o
L. - I~
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the hotelkeeper may exclude or 1imit his 1iadilisv for the loss or
destruction of, or damage to, his guesis! proper-y. “2iz dg; without

uegtion, one of the most important aspecis of tiz gersral problenm
under consideration and, before discussing the variocus zcoluticns which
few prelinminary remarks should te nade,

92, In the firet place, the hotelkecper’s coniract is, in
certa;ﬁ respects, a coniracy of adhesicn and, especially during the
"high season', the hoiclkeeper ig almost invariably ir a sironger
DPoeition than the iraveller seeking accommodation, Seccondly, travellers
are very often forecizners vhese lingulstic inowledge nmay nct permit then
tc understend documents wkich Ley arc required o sign; over and above

rezigtering with the hotel, Thirily, maony States have

the formality of

«

(1) L.0.M. 1935 - U.D.P. - Draft
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liz¥ilizy ¢: iz hotelkeeper

y without
4 linbility prin
of law. On the cin
cascs where the s
he cempensation payable
ticis 5 of the Annex tc the Ccuncil ¢

Thug, while Arvices o
provides that "any nctice or agreenent purporting T ¢ cr dimninish
the hatelkoceper's liability given or made Befcre the , destruc—
tion or loss has occurred skall e null and vcid", 2 (d) of the
Conv:ntlrn gives to States the cption of permitting the netelkeeper to
lirit by agreement the ccmpensation payable tc an ancunt nct lese than
that provided in the relevant legislation enacted iun pursuance cf tae
; although the pe ki

Conventior (2),
has refused tn recel
p even when he O

o
los

(1) Argentire, )
ticle 1654 ters Ethiopiu, Civil Code, Article 469y Iialy, Civil
Cide, Article 17843 Mexico, Civil Codg, Arsicle 2537: rhilippines,
civil Code, Article 2003 and TFrance, Civil Code, Article 1853 (2)
folloving the modification contained in the law of 24 Tecemoper
1973, .

(2) T.o. the limit of 3,000 gold francs,

(3) Tre agreenent pust be signed by the guest and contalrn no cther
TETM,.

) ¢f the German Civil Code permitz a reduction of
ory 2 I sresd tc Ly the guest in

i
e

+ be effective when the damags or loss
1

he hotelkeeper or kis sztaff or wnen i

cccurs to
but refused.
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7 THE LTARITITY OF ITT HOTTLKERPLER FCR T

ad, Trig aspaect of tre relaticnenip betwesn hotalkeepers and
their guests iz, without doutt, the most delicate, Zn‘th. first piace
few Statec have indroduced specific legal provisicr: ccicarning the
( t h r the

context,

the vietio ¢z
i1 elaboreticn o¢f a conerent vody oI P

Vais

. L . 1
o TIC3€ Ccases where

c7 the mreomises and

and then bricily Iroc
i11 be made to draw cert

injury has been caused fo

+theae in wkhich he nas suffered injury through food or drink served e

hin the hctcl, The twoc cases will e exanired separately, first from
4 £1-- £yrom the torwicus angle, alter which

in concluziocong,

]

-+ owinzy to a dsfect
tn recguire that there

in ‘Le prenises,
Thus in Frenc® law

har teen s5cne
the nrevailing view woul in gencrzl the hotel: eper,
ok e L; - b = - -

", mug® preove that he nas

while being unc

Yrobeeme

Tty of his

e 348 K
cases, as
o7 chandelier

D)
“

»O0R ¢ Wi

civil Code, Article 2658 and Ireland, Hotel Pro-

1963, Section 4 (1).
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1

of Articles 9
932 (1) and 1
Code of Obligatione
icle and Article 197 et s=3.
{b) “-a gituation in tord
164, Tenerally speaiting, the situaticn in %or: 1s
ated than in coniract, Ior the tasic rule that the vi
sufferad a =y

to recover, mu
all zwvatene whethker

re g
tention) of loged < 1 ntrak t
compon law 1 T © T
these which 2 0
botyeen tie = 9
docring of "le gardien des choses" imposes in efr2ct & shvict liabie-
lity and the applicatiod of *kec doctrine o the case of inl.xy suffered
by a guect in a hetel misht produce substantially differoun® results
fom theoge were he tc sue 1n- contract, for here it woull nos Te sufficient
er he
a
e €
0 f a5 u L
~a] of the normal rules governing the oowien of proof
t % el the collapss

o
Tlge to a reversa
n keeper must prove tial
c

~ B A - e ." N
wag nct due tc = e or ccistructicn {4).

001;1cg1—

107 ~he foregcing remaris have been concerned L0Te 8P

. oo

1y with the gituation in tort in respect of injur; caused to a guest by
themselvos, end as a generzl rule the require~

defects in the premises

&)

nent that the guest

2ul nisconduct en

.S el

(1) Thege articles ccncern the guarantee against &
- "'"“""r“L
handed oveor ageinct Pagment.
(9) France, Civil Code, swticle 1384y Italy, CIs
& r21+r the burds “Ae
(3) In both France and Italy ©2¢ furuvn of proc
porson in whose cuztody the otject is.
(4) Ttaly, Civil Code, airticle 20533 Austria, Ci
icle 1319 “ecderal Republi Jermany,
ticle 1319 and federa 2enubliic of Cermany
. T ivil C A 1
ticle 036: also Francé, ¢ivil Code, Article
ie Tor the vic*im to Prove thhe defect in cong”
D P, 1304 T
tenance, Ci7., 16 July 1903, D.P. 1904, I-8
B ’ * . o e -~y
rode of Obligation, Article 5%,

Switzerland, (O




—
] £ 9} |
.(._ ~ wn + . 4]
“ [5! 42 (4] Q T o B!
0 IR o < 47 o d 1 D .o —~{
: ol o L5} I D 7 ial +2 >
R S ol X B T o] 4 0 u K
R o . B O Ny CGowl Q0O O 4 W 30
[T YA a i oGy W MO £ it G
(U . . . . fe Y ) ) PO
R R . 9y R D N I SR -~ 7
oo o o 4 ©osrow - 4 QD Do
. e I re! (G foo ot 0 sy W
T e ' L JO R S S & A TR [ I ool
- e~ oG A O L coeH s O oL HE L S N
K [ A i A “42 i1 % -t : I i -~ .
o f i O v 'S N S . Pt
(& R T ¢ TN N -~ 2D [5S B S BN £ [OS IR\ 'S Ty et L
fio0 832 [ S i oo U, s st o . . R RS I
Dt [ ST S [ A (SIS D I
“ - [0 T B s a.:“ n V O q 13 @ M. 4 erf P (PSR NS
¥ o oo N B S I S SR R @] P [©]
<A T R " B R SR F A SR o B LB N S < I = [ SNV IR NS LRI~
£y i [ O e fuo2 (o« R ) oA N~ D &
[ S AR I B S SO w oW o] LSRN SR & LooH f
e B < & 1) — QO O [ A D W [ ot P o
+° O~ W -~ 0 &N U C O o o0 0 C Gy
o W Jd —~ 2 —~ 4> M~ oo oo o+ 0.+ 0
[ SRR S I T S | HE & B 5 T R A A A ! i 5 O
fioo3 42 3 ol [T R )] L1y g [¢4 BN O N 0 B @ JERSSY £
e AT o B NS I I o I [ Lo ol S0
oy G+ + ey R S BT A L 12 O 2 g T 0
@] >N e o+ ~ G4 @ - (O I [%]
O ¢ + T oo d Q H OO 3P Oy o W O et O fqog
Lt 42 O O S non O C W g D OO0 O .~
H 1 e~ f4 > T4 O w - £1 - vy ord [N
. & o oed w3 o ot o O3 f by oo g o & oo od )
. w0 vi O 3w by o o 06 O LD e o
i = SN -1 Qo o Lol Gqood + [ BRI RS B
] R s e R Bk [ I R RS B IR o B e B L.} £7oroe +2
okt O] < +> 1D [se i o ~ o O 4+ g +2
e Ke s e B R B s R U S L) B -t 43 a0 PR I
' e [ 220 = e I O} 4> (@] ~ Ll O f 7 IS A + g
Do OO - (oS e T S A dl o) [N R & RS B 7% B
i o et 44 s Qe 0 o oo ~ 0 @ s Q R e
o B e O S Q8 0 8 d oo ~1 I | +?
) a2 == et R4 eH AL 0 © £4 ¢ Jd H <00
G4 W D O 4 (o B S e A R < + o + o o s IS
) Q¢ LT B O [ T D) [P O g Do b b
e boe o cf o o P IS BN S Y <0 N 43 g -
[ I o 40 EEE BN ) 42 o B AR B I S T O
Lo A S &/ S IR ) Ui QO a8 Qe > e <0 PASES: B G N
) [ K + 3 4 O O NN Y 3R e 4 4y e O
T+ 0 g o + oI < R A e Q = +>
SIS B S B BN 3 ) - QO Gy @) [¥] 38 ~ O S O g
Mo < o0 S e S SO L o O i L R ) R R T
QIR S Y ) + gz K e [ SR S [0 el - o
0] (94 (OIS SO SN @ I « SR BN & B < B Sy & Q + e W
IS RS B N b A N N e A L B S oS = o Q) O
g g8 &~ D Lo ow ) O e 5 Q e A T
@ - i 0y Q@ O + ft O fs S € B G RE R A of Y
rd QO fe o [ I ¢ B & B B & Y e MOt e O
[ & BT B SR [ S IO B AN RN ¢ ESEENG IS LR S B S R R
[ vaoUut oo O fa N N S o)) aN Gy 3 (@]
+> O O Gy (G o [ S e N R 2 [ AN w Q3 .J.
o O T~ 0O S0 A [CRE T I AT B 5 BN S
o J4om HTS I e [ e e RO R I
£r00@ -1 D e ¢ orf [A I T S AR = w3 [ IR
S S T TR O S B A4S 4 e~ g O W ey s S B e B S 4
o B S S S Y | OB TR RS B Y B ) e [ A RS I SRS
g 9w B B TS RS T BT B SR N S RS ¥ R f1
ST SR A S I Y B I o] R N S s N9 )

[}

Tniions

wt

. l-'.

Lo

R

s
4



T 5
2 ec niraciy
if not in subsgtance, to those already worked oud Tor o the va
of transpcrt, is retained end that if a rgascned appraizal of the risks
involved for the guest ig conducted, that any uselul advance can te
nade,
111, such an appraisal must take account, above zll, of the
difference in nature of +he principal groups ¢i gituailonc in which
a gucst may be injured, for example, firg, ocllapse o & duilding,
defective state of fittings, lack of warning of poositles dangers,
egligence of the ncielkeeper's servants, injury teing caused by a
fellow guest or a perzon completely extrancous ic tue hotel, consump-
tion of foed or drink etc, That the positive law of 3tates already
indicates differing soiuticns in respect of some ¢ thesc situations
already suggests that it may not be possible to regulate these dif-
sepent situatiorns in the same wey. It may theorefore be necessary to
intrcduce giffersont rules conce rriing” the Burden o prosl or the
relevance of foult on the part ¢l the hotelkceper to dezl with th
varicus situations. 1+ ig subnmitted that cnly when declslions have been
talen on ticesec points will sniv other
qu stions, such as T £ a maxinum
limit of compc cnsati part of
tl‘.o hotelkeeper and cxclude
d upon

1iability or 10

to pay.
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115. Hevertheless, the right of retenticn b its:lf is more in
the nature of a shiecld than 2 sword since the izntceres? c. the hotel-
eeper lies essentially in recovering the money cwed to niz by the .
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one way or
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it is possidle tc reach the conolusion‘
that the principal preregu nigites onabling the hetelkeener effectively

to enioy the protection accox ‘ded him in most ;C' tens are the right
of retention and the ava ilability of a speedy and inexpensive procedure

permitting the gale of the property concerned, .z rerards the first of
those reguirements, there would seem to be little difficulty in achieving
altncuch it might prove less casy *c calculatde exactly whet
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Ethiopia, Civil Cede, iArdicle 1662, ihe Federal

(1) For example, b -
Republic of Germany, ul“ll Code, ;r icle 70:, Oreece, Civil Code,
spticle 838 and Poland, Ci Code, Article 950,
(2) ¥or example; sustria, Civil Cede, iriicle S70 {c¢;, Philippines,
Switzerland, Ccde of Obligations,

Civil Codey
Article 491, o
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(a) prescripticn

123, The preceding chapters of this repord tave already indi-
cated +he highly compleX character of the relutionsiliy totygen hotel-
kespers and thell guests and sc it is scare hi
COM)le:{ity hould be trmq79ted inte the ru 1

As a gen
down specia
concerning the bringing of an
for payment of 10 dging and ;ood ouoylleﬂ v

difforences are to be noted. While Belgium,

vourz (1) have opted for & short pericd of
-

has ¥iwed the limit at one year, the Pede
(3) at two years, Spain
o

Mexico and Poland
In re-vect of tk

(SR

1and (5) at five years.
any 8 gpecial ruloq b

dewn

still,

124, Tn the light of theso widely differinz pericds of prescrip-
tion ((), it may be wondered shetner it will »reve poszidle to reach
gencral agre ment on a given period or whather it nay nct prove neces-—
sary to leave tre question 1o be docided by raticnal law., &0 attenpt 2t

—erhong, less essential

to deairable but it 1, Ternods
4+
Y

unification would clearly
Lrcught by the guss

than in cases shere actions
whoreas in the latter situation there i

oreign country is familia ”
od to e awans of it. I, however,
;
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tourist in a T
force, the notelkeeper must be presur

i+ ig deemel boTh ‘desiravle arn possit

) Civil Code, Article 2035 (1)
) Articles 19¢€ (&), 1161 IIT and £5
Codes. a

civil Code,

) v
) Code of Cbligations,
)

Article 1967

srticie 128 (2).

4 further censidera ation which o "'t net to be ~verlocked is
presorlptlcn xnown in scme

the nature of une'bresumpulve ,
Ttaly, which may De
f\

1 countries such as I'ranc?e and

contirenta

displaced vy the normal rules of prescrizti in cerdein cir-

cumstances. See; for example, TTAnRCE, Civil Ccdc, Article 2275
Code, Articles 2959—01.

and Ttaly, Civil
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