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I. INTRODUCTION

1. ' Cn the occasion of its flrsu meeting, held in Rer- ot the head-
rnh 1974, the Working Committee on the Hot— .

qua ters of UNIDRCIT from 4 - 3 1=

elkecper's contrﬁc 1pstru0teg the Secret 1Pt to pr0pose,'for study at the =
second meeting of the Comﬁittee, a cat of preliminary draft articles on the
UNIDROIT 1974, Dares s. 3 and 196).

hOtelkeepef'é contract (Study ¥II — Doc. 101

2. | The "articles, which have been orepaged in accord:nce with these

is of the discussions which tock placé at the first

instructions and on the bas
me@tlng of the horblqb Cbnnittee, are reproduced in Par+ II of this document
an artlolc vy article comme ary upon them, also

while Part III coraiste of

prepared by the Seorebariat of UIDROIT, whi

ch is intended to facllltate the

work of ";he Committees .
al cémment it should he recalled that at its first
deferred any decision

n or that of a uniform 1aw._The.

3. By w2y of gener
as to whether the draft

neeting the Working Committes

rn of & Convpntlo

articles should take the 9
re throuf ”‘mut

the drﬂft articles used both termo'but

Secretariat has thercfo
for the sake of greater sin-

xplanatory notey it kas,

in the course of the €
ltinate decision to be

without 2y pregudlce to the u

Plicity and of course
o the future

jnstrument vy tne more general

taken on the matter, referred ©

term "convention".

4 cimilarl + its first'meeting, the Working Committee entered
* Similarlys &v

sion of whether the future instrument should

n on the ques
etween hotelkeepers

into some discussio
. and individua
| pelations b individual

govern not only contrzctud
+ravel agents acting on

_ : otelkeepers and
Suests but also contracts petween B o
s stressed the desirability of en-

some member

PRI
their own behalf. Althoush _
» mich arise 17 this latter context and the
Visaging rulcs on the problems wh1C

oblems should be considered, it

e opinion that these pTe
1d p proba’

4 they shoY
10, UNIDROIT 1974,

reated in a different

Committee was of th L e b

oss felt tha
Appendix I, pase 1).
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IT. FRELIVINARY- DRAPT ARTICLES O TH

R HOTELKEEPER'S CCIIRACT

Article 1

Alternative I

.

1. ¥or the purp«

of thls Con—

vention (law) a'hotelke eep

tract" reans a contract by
berson - the hotelkeeper - under—
ta-’GS, for reward and on 2 pro-
fess1on:1 bacls, 10 provide an-

other person - the guest - with

tenporary accomasdation in an es~-

tablishment under his custody,
as wel] as’ ancillary services.
[iny person who enters 2 hotel

with the intention of requesting

2cconmodation shall be aeeinila-

ted to g gue§£7.

r's con—

which &

\lternative IT

is Convention

ot
g

’-x

1. Tor the purposzs of

(l-iv:): o

put

(2)) "Hotelkeeper's contract" means a con-

tract by which a person undertakes to

provide another person with temporary
accomnodation in an eotaiklishment under

hig cusiody, as well as ancillary servie

Ces.
(v) "Hotelkeeper" means any person
Lyhether a natural or a legal pé}sgé7

who, for reward and on a professional ba—-

sis, accepts the undertzking defined un-

ger (2.

(c) nguest' means any person who,fiﬁ the
performance of 2 hotelkeeper's céhtract,
benefits from the undertaking defined un-
ger (a) whether the contract is.concluded
or thc prlCe paid by himself or by another

person for him. LAPJ person who enters

tel with the intention of requesting

@ho
ginilated to a

accommoda ation ohall be as

gu.e%;t/e

(d) nprice' means any reruneration in

caSh, in kind or in the form of direct.

or 1nd1rect benefits of any kind whatso—

ever.

(ccv - Article 1) ‘
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4. In his counter—offery the.

hO‘tnll er s:;all inforn the .
the latter does not reply to the counter—

guest that if the latter does not

ar within

e :+hi

$ply to the qounter_off offer within o reasomnzble time, such
A reas: s ; : < st 3

reasonable time, such failure 9 failure to reply shall be deemed to be a

rejection of the cou

reply o

ply shall be deened to ke an

) ’ o

acceptance of the counter—offers - .
article 2 -

1. A hotelkeeper's contract ray e concluded for & determined or

an indeternminate period.

2. | If 2 hotelkeepe or's contract 18 concluded for an indeterminate
pericd, its duration zhall be deemed tO be one day, subject t9 tacit renewal
by the parties. Such reneval shall be deemed to have taien place when neither

N
¢ has expresse od before midday /ur such other

g_/ his intention

the hotelkeeper nor the &1C°

-t i . . 1
ime as provided for in the contra

not to extend the con-

¢ the accommoda—

tract,
e that the guest vacate

nay requir
[=

1e tormination of the hotclkeeper's

3. The hotelkeeper
contract,. -

tion occupied by him OB tl

notelkeeper OF the guest may cancel the contract be- |

®ither the
thereunder, and without

ce of his oblizations

fore .

ore or during the performall
ation 10 the
g2t : ; . 0 ce na
82tions is rendered 1mpos® le bY Lf *

irresistable act of nature or an 3Ct of w,_/ .

Alternative I |
1, Either the hotelkeeper oOr the guest

otner party when performance of such obli-

Padﬁent of compens2 - -
Jeugg/ [ an unforesceable and

sib

Alternative IT

1, .
Either the hotelkeeper or
v cancel the contract before OT during
the guest may cancel the con~- may : ”
per- the performanoe of his obligations there~—

tr:
ract before or during the
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tha hobelisepsr is 1

2' Whel’l Ulats
terms of Article 12 of the present Cenvention Lul ..
tuted thercio by his =2cts OT Capissionsy

the whole of such loss or damages

he ninet such third partye

ooy have aga
(14d. Con. CIV, Article 2, parse 43
CVll, Article 16, parae. 2).
| erl cle 14 ”

The court OTr tribd

accordance with the nztional

inclnding the ™

bunzl is situzted,

nonsatlon as

tent of the injury givind rise to compe
Or personal injury Or any other bodily oT nental
1eati

1tled to compenss on for

’

C!’lu

12).

are

as what persons
(cvr, Article

Article 15)

A hotelkeeper shall be 1

nt to the hot

1.

lo ss of propert’ broud
1 t s -'c
accommodation put at blf

and has sleeping
Artiole l’.

(C.E. Convention, innex,

2. Any property

(a) which is at the hove

accormndation at his disposali

L (v) of which the notelkeeper 1

the period for which the &%° ot has the 2C
(c) of he hotelyeeobr
Lo outside 137 during a reasonabl® period PTe

+ion

ommod2’

whick: ¥

-~

W
When the guest has +he ace

rought

property b
article

bn&ll be deemed to be

AnneXy

(C.E. Convention,

iable for loso

the notelleepcr shall

'“unal seized of the ca
1aw of the place whers

les rel ting to o

iable for any damag

el by any guest who s%

o] during the time W
ﬂ{ as charge Ou
Cvﬂnodﬂtlﬂn ot his disposalj/ or

takes charge

eceding or following

be liable fo

without prejudice to wny right of recours

CVR, Article LT, parze 23 draft

~

sse shall determine in

the said court or tri-

a resalt of the death of,
rarn to, the guest, as well

such injury.

za 15 or destruction

ays at the hotel

hen the guest has the
tside the hotel during

Lwhetb at the hote1

the time

aale

at his disposay

to the hotel.

1, parae. 2).
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Article 19
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ess shall also observe the internal rzzulstions of the
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hotel /az brou A3 See/ ‘his conduet v '
1 /as brought 2 bis njtlcg/ and his conduct shall confuorn to the noruzl ~

condy A S T TSy . s :
nduct of 2 fuesty; regard belng had to the category of she hotel.

Article 25

1. In all legal proceedings arising out of 2 hotelkecper's contract
1 . . . . . - - '
under this Convention (law) the plaintiff may bring an action in a court or

tritunal of a Contracting Party dosignated by agreement between the parties

or

() in any court or tribunal of the State within whose territory is situ-
the accommodation and the services were provided

ated the hotel where

(b) 4if he is the hotelkceepers any court or tribunal of the State within
whose territory the guest has his principal place of business or

his habitunl residence,

and in no other court Or $ritunals

2. Wwhere in respect of a claim to which paragraph 1 of this article
applies zn action is pending before a court or tribunal competent under-this
of such a claim judgment has been entered oy

Paragraph or where in respect
w action shall be 'started on the same grounds

o

such a court or tritunal, no 1€
between the same parties unless the judgmnent of the court or tribunal be-
fore which the first action wasg brought is not enforceable in the State in

which the fresh proceedings are broughts.
(ctm, article 31, parae 2: CVR, Article 21, para. 2; draft CVN, Article
-’ & v

19, p:-ll"(l. 2) *
3. Where "in respect of a clain to which paraszraph 1 of this article

entered bY t or a tribunal of a Contracting State

appli . a cour
bplies a judgment a ¢
as become enforcezble in that State, -such

Competent under that paragraph b
ceable in eac

h of the sther Contracting States

Mdgments shall becone enfor
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" apsore] G e ‘ 21l

Oly Or personal injury or Ny sbher ©2ily or penta) hare to, a 3ues
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be [thice years/.

"The varpd o0 P L2 . .
2. 1ne pariold of linitatin for actiosns arising out »f a
keeper!'s contract W er this Copwvernt i -
~ s Shems VLS Uonvention (lxw)

in paragraph 1 of this

a
other thzn those referre

article shall ip 211 cases be one year ' ‘ i

} S YL0G of Timia ase ) . sigs the
3. The period of limitatiay, shell bezin to run from the time ,
guest leaves the hotel ory if he does not “:iXe up the ace-rmpolztion &S v ?
agreed under the ccntract, from the tize he should have 1:ft the hotels
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4. A written cleim by a party to the coniract sia.. i spen
ther pariy rejects the

perind of limitstisr uniil the date on which the cther purw
claim by notification in writing and returns any docursiis nunded to him in
Suppert of the olaim, If o part of the claim is 2dmitied, the period of -

limitation shall start to run again only in respect of tiat
in dispute. The burden of prouf of fhe receipt of the
clzim or of tne replj and of the return of the documents ;hail rest witn

clzim which is still-

upon thosge fzcts. Further cliims having the same object

the pa riy relying
of the period of limitation unless the other

shzll not suspend the running

party agrees to consider them.
(CMR, Article 32, para. 2j CVR, Article 22, para. 3; draft GV, ArtQ
icle 20, parz. 3). |

¢ provisions of the preceding parzgraph, the e: xtén-

5e Subject to the
rned by the provisions of the

s o . o
Sion of the period of limitation shall be gove
ase not incliuding the rules re-—

law of the court or tribunal selzed of the ¢
sovern the fresh accrual

lating to conflict of laws. Thot law shall also &

Of rights of action. .
araft OV, Article 20, parz. 4)

(CvR, Article 22, parse 43

Artiole 27

1. Any stipulation which would directly or 1nd1vect1y derogate
of this Convention (lan '
al to the gubs_/
1ity of the other provisions of the

;) sh211l be mll and void Lln

from the provisions
The nullity of such a

SO far as it would ve detrizent

Stipulation shall not involve the nul

contract.,

(cir, Article 41, para.l; CTR Article 23, para. 1; GOV, Article 31,

bara, 1; draft CVN, article 21, para.l).

2, Any clause assigning 1o &n arbitral tribunal a jurisdiction
4t caused the damage shall be null

event tha

Which is stipulated before the:
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FRITARY O TER DRATT

ARTICLE BY ARTICLE COMMEMTARY O Tt

Two 2lternatives are sul bpitted to the Working Coum

1 (which follows very closely the d-finition of the

hotelkeeper's contract proﬁosed 3t the first mesting of the Working Commit—
tee, confines itself 10 defining that contractj‘ Tne Committes was of the
opinion that any attempt to define the term "hotel" would mest with little
success, congidering the ¥ ide 4ifferences in the character of establishments
offering accommodation %0 the public at large end that similar difficulties
would arise if an attempt were made toO define the notion of a thotelkeaprert.
The essential element of the hotelkeeper's conir r=ct, and without
which no such contrzct canll eyist, is the hotelkeeper!s undertaking o éro_
vide the guest with accomnfd’ulOn so that a person merely availing.himself
of the ancillary services provided, such as the hotel resteurant, or visit-

ing someone staying in the hotel, camot be
Moreover, & numter of situations which’

considared to be a "eyest! for

the purposes of the Convention.
em tO satisfy tnlc reqguirem:nt have been excluded

might at first sight ©
field of «ppllcaulon

of the future instru-

by the Working Comnittée from the

ment,
The first of these is that of the individual who lets out a
{he tourist sexsOn. This is a par-—

room or two of his own home during
e in a nunter of countries and plays an important

+ of international tourism. It was, however, felt

individuals,

ticularly commen practic

Part in the genersl contex

that it would be unjust to PLace upon very often of modest

Means, the liabilities incumbeﬁt upon the proprietor of a large establish-
on

snson the T€

bdéis has been includeu

quirement of the hotelkeeper's acting

ment and for this ree
gside that of reward which, 1%

f the

alon
field of mpplication 0
o»f the staff

added, exclwdes from the

gy C . . :
2Y be incidentally
embers

a hotelkeepel and m

Convention, the relations petween
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has concludszd a
the hotelkeepsr, under

s PRI
casion when he prece

the Convention concsrning the 11ability of the-hotelksarer in

his suffering perseral injury oF his property being

notelkesper takes his decigion. Such a parson

thus be in a more fzvourahle position than one who had not
d'fi.'tiol"l but wh:., having on et-trac‘t,ei by the hotel's Sl‘:n; artered and suf-

ferrzd +he sam: dan inother example may be given; only ons room remains
are queuing 2t the reception desk

vacent in . hotel while two persons wno
both suffer the same damase. The first, who is ia the rrocess of concluding
ion of

would enjoy the protectl hs Convention, but

ot

bl

a hotelkecper's contract,
1o to deny such protection 2 the szcond who would be un-—

would it be ecuitable
able to conclude a contrzot beczuse of lack of availzble rooms

tarii% faosd with theso two situations,
the attention of the Working Committes and t0 propose,

+ht serve as a acis for discussion on

34

bring the question t0

in square brackets, a text which miz

that matter at the next sessione

vhile the structure of Alternatbive II varies considerably from
that of Alternative I and follows closely that of Article 1 of the CCV, 1%
should be noted that the definitions of "hotelkee and "guest' are drafted
£ the nhotelkeeper's ¢ contract" proposed at the

merely in funciion of that ©

WOrkin5;Committee.

s should however

first meeting of the
ve noted. In the first place, the

Three point

) makes explicit the fact that the "hotelkeeper"

definitiOn in paragraph 1 (v
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~ective of the pres ernen or o

. ag the nationality or hatitunl

first moeting of the Work-—

PRN

ing Comnittee, opinion was evenly divided on the questi-m of whether some
international slement should zlso be required s0 as 1v avoil the application
to purely internal hotelkecpers? contracts. In

of the future ins trument

97‘]__‘,

Consequence, the Secretar
Provision whereby any State N2y, the tine of signature, ratification or

ecla~e that it "shall =2pply only to hotel-

)

Ccession to the'Convention, d
4 between a hotelkeeper and z person who is not |

I

Keep ,r's contricts conclude:
ns tusiness natituzl ide:

a ‘tlonal o% or whose prlnClp’l place of business or habtitu=al residence

where the accommodation and services

is not on the territory, of the Stave wiere
are to oc provided uﬂder +he Cuptr«ct". The wording»of this reservation
clause is based on the passage flnur ing in the Stutenewr of the Chairman

discussions of thevflr;t meeting Qf the Vork-

ing Comnittes (Study XIT - Doc. 10, UNIDROTT 1974y Appendiic &, page 2).

Summarising the results of the

: series of provisions concerning

ThlS °rt101° is the first of 2 .
ion of the hotelkeeper's contract. Paragraph 1

the Conclusion and durat
such contracts are concluded orally and

Tecogmises that a large number of ,
it wculd Ye in the interests neither.

. . 33 1 th
the Horking Comnittee considered B
sion nor of the puLllc to insist upon any extra

Of the hotelkeeplnﬁ profes

fOrmalltle" . It is however apparent that difficulties of proof may well

ATise in the ab e of qJ document such as the tickets, luggage vouchers
absenc e ' :

a contract in the

(39

‘ xistence of
and tr&Vel doouﬁents which ev1dence ﬁhe e .

transPOPt conventions and the CCVe

althou

. , - - - robely not esscntlaL to include
°Ted that it might be usefuly" hp
araph 2

to the oeffect that when any Llspute
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an ' s _—
SXpress provision, icee

For this reason, the Secretariat consid—_,ﬁjﬂ
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» parties

Otherwizat .
VL3 perait th. rule to be displaced whén tre it vt

its application os, for examilz, LI

Tresarye

a2rvea

¢ accommodation for 2 certain day on condition o corliri
A YL LTINS

hotel!
telkacpe r or ~ 3
ceper or where a Fotelkeeper were, for instonco,

staying at the hotel, a m=

tod him acceding 1o =

for a a-erifi
ra Oy@lelC prrlod
emplated in para agrarh 3 reprosents
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The situation cont
naragraph, in the senss  that it

verzse . < . .

se of that dealt with 1n the preceding

st which falls 10 be interpreted, The case nay
- Cya2 v,

£ .
the silence of the guest :

well arise in practice tha ~t o hotelkecpeTry having received a request for
2ccommodation, replies that he has not accommodation available of the pre
cise character askel for rut that he can offer an 2lternative, Should the
1
tacit acceptance of the counter—offer?

Suest'!s 3 :
t's silence be interpreted as &

ies upon as equa ting as i
rties up as equal ooting as possible, the
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a view to placing the pa
seirmative SO th
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zht of recourse a
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answ
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