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In accordance with the instructions ne received from the Governing
Couﬁcil at its 52nd session (in 1973) the President of UNIDROIT set up a
smallrsteering committee to. orientate future work on . unifying the general
part of the law of contract within the larger framework of s progressive codi-

Tication of intermational trade law.

This Committee met for the first time 'ih Rome at the headquarters
of URIDROIT on 8 and 9 February, 1974. It was composed of Pirof, R. David,
of the University of Aix/Marseilles; Prof. T. Popescu, of the Univérsity
of Bucharest:; and Prof. C. Schmitthoff, of the University of Kent.

Mr. Hausdhild was invited as an observer on behalf of the Commigsion of the
European"Communities. Prof. Bonell acted as gecretary of the Committee,
Thé_Seoretary'General'and a Deputy Sécretary‘General of UNIDROIT attended
the meeting. ' '

The discussions took as their starting point the guestions set
out at pages 4-5 of the note prepared by the Secretariat (Btudes L - Doc. 6)!
The comments raised in relation +to each of these questions may be summarise@
as follows: . B ' : R

Introduction

:Ail the épeakers were agreéd an the need for aﬁd_ﬁsefulness of

unification in this field. Prof. Popescu felt that fhere was & clear case
here for the creation of a new ius commune and that wniformity is the.only
‘means of removing the growing divergences between nationsl law and inter-
national trade. ' '

7 Prof,'Sohmitthoff felt that UNIDROIT's aim was both desirable and
feasible;,although_there could be no denying that its'realisation would . .
require some years. He considered that the weight of world opinion would
welcome such a major plece of international legislation.

‘As evidence of the usefulness of this pro ject Prof., David pointed
to the great number of conflict casés'qdncerned with the law of contract.
He added that, while it is true that some legal questions tend to have an
exclusively national charzscter, othérs, like for instance questions asso-.
ciated with the law of contraét,_could be adopted just as casily by a large

number of countries,




Question M° 1:;

1. 1o In drawing up the proposed Code of international trade law, is it
' " advisable %o take as a basis for comparison only the international
Yegislative work (the Uniform Laws on Internatlonal Sale; COMECON
" General -Conditions ), federal rules (the U.C.C.) and special national
‘rules (Czechoslovakian Internationsl Trade Code) at present in force
ory . ,

1. 2. while taking account of these insiruments, to undertake in addition
_-a comparative study of all the principal national systems, in wiich
-case,

1. 3. does the Commlttee agres to the division: into 4 dlstlnct groups
R ‘(common law gystems: 01v11 law systems; the sys%ems of ‘the Socialist
~ 'States and the ‘systems of thé countries of Letin Amerlca) suggﬂsted
 in the UNIDROIT document (U.D.P. 1971, Et. L - Doc. 2, p. 21)
would it suggest another approach 7

The Committes in the first place recognised the particular value
of the international legislative work which had already been undertaken (the
Uniform Laws on International Sale; COMECON CGeneral Condltlons), federal )
rules (the Uniform Commercial Code) and special national rules such as the
Czechoslovakian International Trade Code.

The Uniform Laws on Sale, which had entered into force, oontalaed

a mmber of general principles of importance for the whole law of contract
while the Unlform Commerczal Code was seen as providing a- valuable basis for
uomparlson not - 3us+ for the state of American Law in $his fleld but also as

an instance of inter-State uniform legislation. It was equally feld that much
interesting information on the state of American Law was to. be garnered from
the Restatement, especially in view of the imminent publication of a second
edition of that'importén% WOfk: many changes having occurred in American law

gince the last edltloﬁ appeared some thlrty years ago,'espeolally in the field
of consideration. : : ' =

_ The Czechoslovakian International Trads Code would also merit

" special atiention because of its uniquehes' among such internationally -
orientaied instruments in treatlng speclfloallJ of ‘the general part of' the
law of contract. 'In this connex1on it was further pointed owt that the
German Democr@tlc Republic vas on the point of promulgating an 1nternatlonal
‘trade code of which due account would also have to be taken. ‘

The Committee nevertheless considered that a general comparative
study of the principal legal systems would be of congiderable assistance in
the preparation of the proposed Code of international trade law. Reference
was made in particular to the draft Wetherlands Civil Code and to the work



of the Unifed'Kingdom'Law Commission on a sodification of the law of contract

as providing recent material which should be %he subject of special
scrutiny. SRR ' S

- A® regards the suggestion that the comparative law study might
cover 4 distinct groups (the common law systems, civil law systems, the
systems of the socialist States and the system of the countries of Latin
American), it was felt that such gn'apgroach'was bagically sound but that
rigid schematization should not be taken +oo far. '

' Re Questions 2.1. anﬁ 2°2.:

2+ 1. Should the proposed Code of IﬁtérnatiOnal Trade lav be limited in
scope to contracts in general or should it also deal with

2. 2. specific cpntraofs (if so,:which ?)

It was sgreed that the general part of the law of contract would
take quite a long time to complete. and that only then could gpecific con-
tracts be dealt with, - : - o

The Secretary-General of UNIDROIT pointed out that when the idea
of the code was originally conceived, it was intended +to construct a general
introduction and then to include within this general framework the specific
ponftacts on which uniform provisions had been adopted or drafted. Regarding
thésérspecific contracts, it was noted that quite a number of international
“éqhveﬁtions'already regulate a certain number thereof and that these would
'be.very useful fbundations when the question of such contracts fell to he
considered subsequently, : : 2

The Committee agreed that the -general part should in any case
not be framed in isoiation‘and that in preparing it attention would have
t0 be paid to ceriain specific contracts because of the relevance of some-.
of the common principles to be found incorporated in the rules on suach
contracts to the wider class of contracts in general. Professor Schmitthoff
added that once the general part is completed it should be connected with
theﬂspecific.stﬁdies carried out by UNIDROIT on such matters ag transport

and sale,

_ The distinction between civil ang cdmmércial contracts was con-
gidered to have become so blurred as not to justify being made .in the proposed
code. . _ : S e




The EEC observer felt that it would be useful to have some rules
covering the uncertain area where public law and civil law overlap, namely
in distinguishing between the so-called administrative contract and a civil
contract. Professor Schmitthoff expressed the view that the whole question of
administrative contracts, with Staites or public corporations involved as
parties therete, should be left uniil a later stage, in view of the fact that
the quesiion of immunity is currentiy under@ozng period of great change,
Nhereas absolute’ immunity persists in the United ¥ingdom, he pointed ous
that. in the United States a new bill (Blll o, 566) seeks to oblige States
to give up their right of absolute immunity when they accept a public loan.
He saw congiderable changes taking place in this field over the next decade.

Turther to the scope of the code and. the _possibility. of it covering
both contracis international in characier and those with a strictly 1nternal
law character, the EEC observer saw no reason why the code should be limited
solely to internmatiocnal contracts. On this point Prof. Schmitthoff was of
the opinion that UNIDROIT should restrict itself to intermational contracts
which would then in the ordinary run of things have a radiation-like effect
on internal 1awu

On the  question of the deszrabllltJ of defining what .is. meant by
an international coatract and, if so, the criteria to be adopted for such a
definition, the Commitiee at once volced the wide range of problems associated
1th guch a chomea '

,Mhllb %he need to elaooraic some definition was generally appre-
ciated and Prof. Schmitthoff aven ventured the idea of a contract extending
over several otates as the germ of some future derlnltlon, it was generally.
agreed that the guestion of the international or non-international character of
a coniract was too difficult a ome %o tackle at the very outset of such a.
scheme and should accordingly be left aside for the time being.

Profegsor Schimitthoff alse favoured the idea of the whole code being preceded
by a short parugraph dealing with its scope, setiing out what exactly is

meant by the term ”1nternat10nal oontract” and thought that this could then

be supplemented for each specific type of contract. '

Wlth reg@rd to the sPeclflc quostlon of agency, he poxnted out
that wherc@s in Lngland the agency . oontract was a special contract, in
Germany its regulation was divided “between the special and the general parts-
of the Code. Professor Bonell thought that agency should as %o certain aspects
be treated in the general part of the code and as to other nore specific
aspects of its nature in the special part. In this connexion, he pointed to
the aseful example glven by the Czechoslovekian Code which dealt with rela—
tionghips with third parties in the general part and relationships between
principal and ageni in the special part.
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_ In conclugion, it was roposed that a 1ist'of specific contracts
should be prepared by the Secretariat, to be borne in mind when drawing up
~the general part, ' ‘

Ré_Questibn_2,3,:

2e3. and/br other problems of_a.general nature such as, for example,
the capacity of the parties, conditional agreements,-prescripﬁion,
rules relating to proof, penaliy clauses ? :

) _ As régards other problems of a general néturelwhich-might be con-
sidered in the Proposed code, it was agreed first of all that the question
of the parties'capacity should not be dealt with.

Prof. Schmitthoff pointed oytthat thig was presumed under English
law. On the other hand, it was felt that the guestion of resolutive condi-—
tions (conditions brecedsnt and subsequent) would have to be dealt with,

The Secretary-Genersl of UNTDROIT suggested that, seeing that it was proposed
to deal with prerformance and non-performance in the general part of the code,
it would perhaps be appropriate to treat other modes of termination such as
novation, '

o With regard to prescription, it was proposed to take account of
the work achieved in this field by UNCITRAL, namely. their draft uniform law
on the subject.. , : o .

- Lz: Tﬁére was general . agreement that questions likefmortgages,
plédges and liens should be left out of the proposed code,

o - As to the important question of general conditions, Professor Bonell
pointed out. that it was one that could be dealt with in connexion with the
general problem of interpretation and/br validity, - '

L Professor David suggeated that for contracts of adhesion the code
should,pﬁovide‘special rales of interpretation. In this comnexion he cited
the example of the Italian Code which in such cases reguires signature,_r
although in many cases the pariy actually signing hag little or no option
but o sighn, 30 that the protection afforded is really only theoretical.
Prof. Schmitthoff wondered how far for the purposes of the code special
conditions should overeide general conditions, a question that would have
t0 be studied later; here he mentioned that there is a COMECON provigion.
thét‘SPecial conditions do override general conditions, ' |




Prof's Schmitthoff proposed that the code should also include some
provisions on contracts made in favour of third parties. -He also mentioned
the question of vis major and pointed %o the model under consideration by
a committee of the Council of Burope, suggesting that its choice of the term
"excuse of performance" may weventually prove to be very forward-looking.

It was felt that consideration could usefully also be given to
rules relating 4o proof in so far as they are subsiantive rules and not jﬁst
rules of procedure. In this connexion the EBC observer illustrated some of
the diffioulfies that the Commission had come up against when drafting ite
directives on sureiiss, such ag when it -is provided that the prdtection
afforded by a surety must be backed by some writien evidence, what should be
the value of this evidence, whether it should constitute a condition of

cvalidity or merely a condition as to the proof of the contract ? He was for
this reason very much in favour of exploring these subjects.

Re Guesgtion 3.1. ¢

3.1, Does it agree, in the context of rules concerning contracts in general,
with the sub-division into five sectors (formation of con%racts, con-
ditions of validiiy relating to substance, interpretation, modes of per—
formance, non-performance ) or would it suggest some modifications or
additions (if so, which ?) ? -

The Commitiee decided 1o enlarge the Five-£old sub-division of the
proposed code suggested in the Noté of the Secretariat. The sub-division
agresed on was as follows: formation of contracts, interpretation, performance,
non-performance, dameges, conditions of validity, additional matiers like
other modes of termination of contractual cbligations, such as novation,
prescription and guestions connected with restitution.

In addition,; Prof. David expressed his keenness thaﬁ the code
should treat of what French law terms 'l'objet du contrat' and what is
generally grouped by English law under 'term of the contract' and he also
thought that revision of contracts should also be dealt with under this
rubric; he considered that such questions of revision are oloéely linked
with the actual conclusion of the contract. Prof. Schmitthoff, on the other
hand, felt that such matters could be conveniently disposed of within the
framework of interpretation, adding that this could be very useful for ar-
bitrators who are frequently called uponr to revise contracts.

In commexion with the question of ’i'objet.du Qoﬁﬁfat’ another
difficulty that will have to be resolved was pointed out, namely whether} .
1tobjet! may be fixed by a third party. It was pointed out that Articls 1349



of the Italian Civil Code permits’a third party to fix any clause of the
contract. Spanish law, on the other hand, had followed the French law .
in only permitiing this in the case of the 0ld Roman law contracts of'good
faith, such as sale and the company cohntract,

It was added that the question of illegal contracts and, more

particularly, the guestion of public order will arise in the. context of re-
gulating special contracts,

,Re Questions 4.1 and 42, :

4.1. From the comparative table prepared by the Secretariat of UNIDROIT i+
would seem that the best chances of succeeding in rreparing unifdrm
rules on contracts in general would at present lie in the fields of
formation and conditions of validity relating to substance and above

“all in that of interpretation 'of contractual terms, while it would seem
mich more difficult to fing common rules and principles in relation to

" modes of performance and hon-performence: does the Committes agree with
this analysis or : - ' !

4.2. does it view the situation differently (if so, in whai way?) ?

_ Professor David saw the problem as esgentially a choice between
whether to start with the mest difficult part or with a less difficult
subject. It seemed geﬁerally to be agreed that the law relating to the
formation of contracts is regulated in more or less similar fashion in most
- countries, whereas questions concerned with the performance or hon-perfor-
mance of conftracis are undoubtedly among the most difficult because of the
varying regulations they have inspired in the different legal systems of the
world. '

Conditions of validity, in addition to being a difficult subjeot
because of the widely-differing regulations it inspires, were felt to be of
less importance than the other main subjects and it was considéréd that
they should not he accorded a high priority in the work schedule. It was
pointed out by Prof. Schmitthoff that, from a practical poinf'df view, the
guestion of réality of consent only becomes relevant in a cage ﬁhére there
is a lack of reality of consent, a situation which, in his opinion, arose
in practice but rarely., ' ' Co Coen s

While Prof. Schmitthoff pointed to the fact that questionsg of
interpretation and proof are under English law questions of mere procedure
and thus raise a considerable danger of collision with rational lews, it was
generally agreed that they are nevertheless quesiions of importance which
must be dealt withy Prof. David pointed %o the pragmatic side of judicial




interpretation whercby in France at least a judge would normally recognise
the exisience or non-existence of a contract according to whether or not we
felt that damages were called for in the particular facts of +the case,

More specifically, he pointed to the imprecision of the rules currently
governing whoether or not simple silence could constitute a valid accoptance.

It was felt that uwniform rules on interpretation wonld be extre-
mely valnable for arbitrators and,in favour of following formation with
interpretation, it was pointed out ihat the cne follows from the other quite
logically. Morecver; in favour of placing it before performance and non-
performance; it was agreed that it should be easier to reach a consensus
on interpretation than on the vaster and more complex subjects of per-
formance and non-performance. The chapter on interpretation should,in
Professor David's opinion, clarify the principle of good faith. He indicated
that English law was witnessing increasingly comman resort to principles
of gocd faith as an element in the asgsessment of damages. He felt that in
international contractual relationships there was & general need for a much
gtricter and more certain régime than under national law and that any pro-
vigiong in the oode on good faith should be egually strict in their terms.
Prof, David mentioned that the UCC has a provision on good faith 4cc and
felt that the future international code would have to have'such a provision
in the interests of international commercial certainty.

Prof. Schmitthoff thought that the chapter on formation should be
preceded by a few general definitions. Im addition to a definition of what
is meant by an international contract, discussed earlier, this would include
definitions of good faith and public order (ordre public"). It was consi-
dered that such & scheme was preferable to dealing with these maticrs mmder
interpretatién, The detailed questions raized by good faith ang public
order would then be dealt with later. '

Re Questions 5.1 and 5.2.

5.1 As regards the proposed uniform rules on formation and obnditionsof
validity relating %o the substance of crntracts in genérnl, d9ss tho Coum
mittee consider it possible simply to take over the rules contained in

“the UNIDROIT Uniform Laws on Formation and Velidity of comtracts of
sale of movables (cf. the conclusions along thoge lines set out in
U.D.P. 1972, Bt. L ~ Doc. 3) or

5¢2¢ ig it of the opinion tha t, while these two uniform laws on sale may
be valuatbtle for reference during the working out of the future rules
on contracts in general, other principles and rules of pesitive law
should be comnsidered (if so, which ?7) 7



~ The Committec, while recognising that, as legislation strictly
designed to regulate guestions arising out of sale contracts, +the Uniform
Law on the Formation of Contracts for'the'lnternatiqnal Sale of Goods and
the UNIDROIT draft on the Validi{y of Contracts for the International Sale
of Goods could not gimply be taken over for the purposes of the proposed
code but would require amendment, nevertheless agreed that thess should .
form the groundwork for the chapters to deal respectively with formation and
conditions of validity in the propoéei code of international trade. For
this reason it commended the Popescu draft on formation, based as it was,
with elight modifications, on the Uniform Law on Formation promulgatad at
the Hague in 1964, and agreed that the prOposéd chapter on formation should
be based on this draft (U.D.Pv 1972 - Btudes L - Doo. 3)e It agreed,
however with Prof. David +hat prior to its being circulatea (see below, sub.
questions 8.1, 8.2, 8.3, 8.4) it should first be modified and harmonised along
with the Conditions of Validity draft with a view to redistributing certein
artioies’bf these two texts under the proposed chapter on interpretation,
namgly ArtioIéS.B and 4 of the Conditions of Validity draft and Article 12
of the Popeéscu draft. With these reservations, the Committec also agreed to
the Conditions of Validity draft being vséd as +he basis of 4he proposed
future chapter on the conditions of validity of contracts in general.

Whilst agreeing on the usefulness of these tiio uniform laws in
framing the proposed code the Committee did not regard this as precluding :
then from dovsidering them as. merely two of the many available elements of
information on the subjects to be considered (see Ques#ioﬁs 11y 1.2 and 1.3
above ).’ '

Re Questions 6,1 ang 6.2, =

6.1. Does the Committee conaider it possible 4o proceced +to the unification
of the principles and rules. relating to non-performance of contracts, _
without first working out rules concerning interpretation and the modes
of pefformance, or : - : T

6.2, is if of the opihion that methoéclogical coﬁsiderations'require that
- these 1wo problems be considered first {cf. in this sense U.D.P. 1973 -
Ete L ~ Doce 4) 7 ' '

' The Committee felt that for reasons already discussed it was :
advisable to treat formation and interpretation first ang only then to tackle
the more difficult questions associated with modes of performance and non-
performance. It felt that it was logical to deal with performance bhefore
moving o to non-performance, for the systematic reasons already set forth
in the report prepared by the Secretariat on the expediency of drafting
uniform rules on the non-performance of contracts (U.D,P., 1973 -~ Etudes L -
Doc. 4, see p. 2 ).
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On the question of damages, recogniszed by all to be the gquegtion
of paramount importance in the event of non-performance, the attention of
the Committee was drawn to the work already rezlised on the assessment of
damage% for 1n3ury 4o the person by the Council -of Hupope. Prof., David felt
that 50 vital is this gquestion to the whole issue of non-performance and the
fed31b111ty of any unification of the law of contract on an international,
geale and so diverse are the various national rules governing the assessment
of damages that a certaln priority should be attached to this subject. He
wondered mheﬁher there might be a case for setting up 2 small committee to
examine more closely the whole quesiion of the assessment of damages in ge-—
neral. Prdf_‘n Schmittheff wondered whether the importance of this question
did not lie rather in the context of consumer protection in particular and
private contracts in general rather than in the context of international
contracts. Prof. David replied that it was always a difficult problem in
whatever context to assess the just sclution in the light of the damage that
had been suffered and the element of foreseeability of such damage that must
always be taken'inip account, since these arc matter whick vary according
to the different contract. For this Teason, appreciating the special impor-
tance attaching to the question of demsges, the said guestion was added to
the list of subjects to be examined with a view to drafting the propo%ed codes
it being placbd in order after ‘non-performance.

Re Questions To1 and 7.2,

Te 1o As ¢egards the SpeclflG problem of non—performance of contracts, does,
the Committee consider that the correspending comparative study shounld
conform with the indication set out in T.D.P. 1973 - Ete L — Doc. 4,
pe 13
or

7. 2. would it propose a different work plan (if so, which ?) ?

. The Committee corisidered that the begt work plan for tackling the
questlon of ron-performance should consist 1n, firet, determining what arec
the objective characterisiics of the various types of non-performance, such
ag delay; then secondly the circumstances in which the oafty who ought to have
performed the terms of his comtractual obligations but failed to perform them
should be held liable. . Thlrdl if the party is held 11ab1c, the cohsequences
of this liability must then be deuermlned and finally the effect of all elements
on the contractual position of the other party should be assessed. This
decision was therefore in conformity with the scheme suggested in the afore—
mentloned renort of the Secretariat (U.D.P. 1973 - BEiudes L - Doc. 4, see '

pe 13)
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In this commnexion, it was suggested that the questions of unjust
enrichment ang restitution could perhaps be dealt with under the fourth and
final step of the plan suggested above for hon--performance, Prof.Schuitthors,
however, wag against such a plan, noting +hat the question of unjust enrichmat
was treated separately in the German BOB and that the question of quagi-
contract was always given separate treatment in English law, Whilst agresing
that the natural, systematic links between performance and nen~performnance
were such as to militete in favour of talking them together, one after the
other; he was convinced, for the above-mentioned reasons, that unjust enrichmmt
and restitution should be treated separately under a chapter on quasi-contract,

Re Questions 8,1, 8.2, 8.3, 8.4, :

8. 1. In the light of the answers +o the preceding questions, what work
programme wouid the Committee propose for the future ? In particular

8. 2, in what order should the problems be dealt with;
8¢ 3. what methods should be followed;

8s 4o what does the Committee consider to be the minimim time in which
the work could be complefed 7

The Commitiee agreed that in starting its work on the subject of
formation, the first step to be taken should be for the Secretariat o cipr—
culate to qualifieg irstitutions and personalities a revised version of the
Popescu draft {see Question 5 above} together with a questionnaire prepared
by the Secretariat, designed to discover to what extent the above-mentioned
draft could prove acceptable as a future uniform law governing the formation
of international contracts in general and o elicit suggestions for modifying
or completing it, Tn deciding upon this procedure, the Committee requested
the Secretariat to ensure, when drafiing the questionnaire, that the exercige
was 1ot o be understood as in any way indicating the need for a revision of
the 1964.Convention on formation of International Sale Contracts.

As regarids the qualified institutions and personalities to which
the questionna%re shogld be sent, special reference wasg made to COMECON, to
the Institut fur auslandisches Recht u. Rechtsvergleichung (Potsdam—Babelsberg)
and the Belgrade Institute of Comparative Law for the Socialist systems, to
Prof. Barrera Graf and the Comparative Law Tnstitute of the University of
Caracas in respect of the countries of Latin America and 4o Prof. Schlesinger
for any updating of his own work on Formation of contracts. The Committee
also felt that recourse should be had to +the Commonwealth Institute section
of the British Institute of International and Comparative Law, for the coun-
tries of the Commonwealth, and that the London Institute of Advanced Legal
Research should be approached to suggest someone who would be able to assict
with the African countries: in addition, the Indian ILew Institute wag suggested
for the Indian sub~continent. Use would alzo be made of the Institute's wide
network of correspondents, Prof. David was anxious that this inquiry should
seek above all to interest the developing countries because of the large
number of miances 4o bhe discovered in their legal systems.






