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PRELIMINARY REMARKS

1. In accordance with the instruciicns he received from the
Governing Council at its 52nd -session, the President of UNTDROIT sot up a
gmall gteering Committee Lo orientate future work in the preparation of a uni-
form international trade code.

At its first meeting held in Rome at the head~quarters of UNIDROIT
on 8 and 9 February 1974, the Committee (1) decided:

- for the present, to limit the plan of codification +o the general part
of the law of contract and not to touch on the problem of specific contracts
until later, especially as a number of these are élready.governed by specific
international conventions and uniform laws (e.g. the contract of sale and
many types of transport contracts);

- to precede the part of the future code covering the general aspecis
of contracts with an introduction setting out the gemeral aims of the plan-
ned codification, its sphere of application, as well as some definitions
and basic conbepts, for example, good faith and public order, etc.;

- not to meke any distinction between civil and commercial contracts
but to limit in all cases the field of application of the Future code 0 in-
ternational coniracts, the exact definition of which will be prepared at a
later date and included in the introduction referred to above; '

- to deal with the following subjects and problems in the general part
of the future code, in the order set out below:

(a) formation of contracts;

(b) interpretation of contracts, with special reference to adhesiorn
contracts and coniracts concluded on the basis of general conditions
" and standard forms:

{c) terms of the contract; with special reference to the problems
associated with the fixing, in whole or in part of the contents of
the contract by a third pariy, and revision of the initial terms
of the contract;

(1) The members of this Commitiee are Megars. René David (University of
Aix-Hlargeilles), Tudor Popescu (University of Bucharest) and Clive
Sohmitthoff (University of Kent); the Seoretary to the Committee is
Ur Michael Joachim Bonell (UNIDROTT) S ’




{a) performance of contract39 with reference to those cases where the
‘contract is terminated otherwise than by satisfaction of the duties
undertaken thereunder, as, for example, by novation, time=limita-
tion, etc,; : ' ' o

(&) non-performance of contracts;
(f) damages awarded for non-performance;
(g) unjust enrichment and restitution;

(K) proof;

-~ to start preparatory work ou the chapter relating to the formation
of contracts immediately, asking the Secretariat of UNIDROIT to prepare a
-document containing the text of the draft drawn up by Frof. Popesoﬁ on the
basis of the 1964 Uniform Law on the Formation of Contracts for the Interna-
tional Sale of Goods, as well as a guestionnaire. This document would then
be sent %0 a certain mumber of people and bodies, well known in the field of
comparative priva%e law studies, with a request for their asgistance in this
first stage of the work by the sending of their observations, suggestions
and points of view on the problems set out in the questionnaire,

2, ‘By way of introduction to this document the UNIDROIT Secretariat
would draw the reader's attention to the following points:

(a) +he draft uniform rulee on the formation of contracts ia general
which are proposed as the basie for discussion were drawn up by Prof. Popes—
cu, 2 member of the UNTDROIT Governing Council., That they are based on the
1964 Hague Uniform Lew on the Formation of Contracts for the International
Sale of Goods is guite evident. The reagon why rules drawn up for the conw
tract of sale alone are felt to be egually valid as the basis for preparing
ruleg to apply to all contracts in general is to.be found in the fact that,
with pare exceptions (such as contracts of association), all the other
typical international trade contracts are bilateral contracts, of which sale
ig obviously the best example. There will still be some aspects or problens
touching on the formation of contracts which, for the purposes of a general
set of rules for contracts, will reguire more detailed, or even different
treatment from what is at present laid down in the aforementioned Hague
Unifornm -Law, restricted to sale contracts. Whilst expressing ite opinion in
this regard, the Seoretariat nevertheless intends to ftake all suggestions
and proposals on the subject into consideration, as its present initiative
aims only at providing a starting point for discussion on the envisgaged
Uniform Law on the formation of contracis in general and not at cenvassing
modifications $o or the revision of the Uniform Law on the formation of
contracts of sale, which was approved at the International Conference of
The Hague in 1964 and has since been successfully introduced into the na-
tional law of a number of States.



(o) In deciding %o send this document %o individuals and private
organisations but not to governmental organisations, UNIDROIT has been moti~
vated by the nature of ths work it iz about to undertake. It is self-svident
that the preparation of an internaiional code on the law of contracts in genc~
ral demsnds first and forsmost the participation of Siates ag such, in ad-
dition to individusls ard organisations with a spacial knowledge in the field;
on the other hand, it is quite clear that discussion should be restricted,
at least at this early étage of the siudy and the work, to individual persons
and private organisations which, precisely because they are free of any pub-
lic functions cr'reSpbnEibilities, are in a better position to pud forward
freer and more ohjective opinions and proposalse.

{a) In drawing vp ihe questionnaire which secompanies the presgent
draft uniform rules on the formation of contracts in general, the Secretariat,
in accordance with the instructions it had received from the steering Committee,
found it nseful to refer to the provigions on the subject contained in Czecho-
glovzk law no. 107 of 18 December 1963 concerning legal relationships in
international trade dealings, the U.S8. Uniform Commercial Code of‘1962, the -
CHEA General Conﬁiticns,'and also the Ueneral Conditions prepared under the-
auspices of the United Nations Economio Commission for Burope., This choice
is explained by the fact that these rules were drawn up on the basis of the
gpecial needs. of internaiional trade. However, this does not preclude account
being taksn of the statuie law, "doctrine” and cage-law of all States in the
discussion on the contents of the envigaged wniform rules on the formation of
contracts in general; this is, however, simply a view held By the Secretariat,
which considers that ag +the draft uniform international commercial code sets
out to provide a satisfactory set of rules for those trade relationships
that come about, by definition, across the national froniiers of each separats
State, whevess national law ig esgontially based on the requirements of nor
mal internsl relationships, the code ghould not attempt chiefly to reconcile
the two, but rather to lay down principles and solutions which seem the besi
adepted to the special requirements of international 4rade.

o o




ARTICLE 1

. "An offer or an acceptance need not be evidenced by writing and
shall not be subject to any other requirement zs 1o Form.'

This Article aims to lay down the rule that there shall be no
requirements'as to form for either offer or acceptance, while not of course
ﬁreventing the parties, in certain cases, from stipulating the contrary. This
ig the rule laid down in the 1964 Uniform Lawson sale (Article 3 of the
Uniform Lew on Formation; Article 15 of ULIS) and in the internal law of
most of the civil law countries, as also in many of the general conditions
of the UN/ECE. On the contrary, a written form is required "ad subsbtantiam"
in the CMEA General Conditions and in the nationsl law of nany socialist .
countries (e.g. Articles 14 and 125 of the Soviet law on the basic principles
of civil legislation), while the written form "ad probationen is required
for contracts for the sale of goods worth more than 500 dollars in the
American Uniform Commercial Code (section 2 - 201).

_ As, for the moment, one is only concerned with the substantive
legal side of the problem - the procedural aspect will be dealt with later
in the chapter on gereral rules relating to proof ~ the guestion to be .
answered here is whether Article 71:

"an offer or an acceptance need not be evidenced by Writing
and shall not be subject to any other regquirement as to form®

raises any objections, (a) as regards its contents, or (b) as regards its
wording., ;

ARTICLE 2

™. The communication which one person addresses to one or more
gpecific persons with the object of concluding a contract- .
shall constitute an offer if it is sufficiently definite to permit +the
conclugion of the contract by acceptance and if it indicates the inten-—
tion of the offervr to be bound.

2s This commmication may be interpreted by reference o and
supplemented by the preliminary negotiations, invitations to make offers,
any practices which the parties have established between themgselves,
usage and any applicable legal rules for the contract in question,"

In an effort +o define the notion of an offer, this Article
lays down three essential requiremente: the communication must:



e

- {a) be addressed to one or.more specific persons;

(b) e sufficiently definite to permit the conclusion of the contract
by mere acceptance; '

(o) indicate he irtention of the offeror %o be bound by hie acceptance,

The requirement whereby, in order to be an offer, the commnicae
tion "must be addressed to ome or more specific persons" rsises the problen
of offers ™o +the publict i,e. declarations which (alﬁhough‘saiisfying the
other requirements 1aid down in. the same article) are addressed 10 an indew
terminate number of persons (e.g, peopls visiting s department store, the
readers of a newspapéer, bthose who frequeént a public place or a stock exchange).
It is a lnown fact that the internal law of different countries often con-—
tain different solutions on *his éu'bjects whereas neither the U.S. Uniform
Commercial Code, nor the CHEA CGeneral Conditions, nor the Czedioslovak law
no.. 101/1963 deal specifically with this question. his is probably mainly
dee to the fact thai such cases arise less frequently in internastional trade
practice,

In connection with the requirement set out in (b) which provides
that "the commmication must be sufficiently definite to permit the conclu-
sion of the contract LY merse acceptance', it is understood that, in estah-
lishing whether a specific offer can be considered suffiéiently definite or
not, reference must be made now and ihen to the factors exXpressly menitioned
in the second paragraph'of this article, i.e. "the preliminary=neg@ﬁiations,
any practices which the parties have established “etween themselves, usage
and any applicable legal miles £6r the contract in guestion", This should
facilitate a practical solution 4o the divergencies on this subject between

“the different national legal systems: one only has to think of the fairly
strict riles provided, for exanple, in the Czechoslovak low (Article 108, pare-
graph 1) and,; on the other hatd, of the very flexible rules, laid down exclu-
sively for sale contracts in the U.S, Uniform Commercizal Code {section 2 '
204 (3)). B ‘ |

Lastly, the requirement laid cdown in (o) whereby, in order to bhe
an offer, the commumication "must indicate the intention of the offeror 4o
be bound by its acceptance", serves to differentiate between s gemiine offer
and a mere Minvitation to treagth, It is self-evident that, in msking o pre-
cise distinetion between these two notioms; account must also he taken of

 the various factors set out in paragraph 2 of the present article,




In the light of the foregoing, do you frel that the criteria laid
down in the present article for defining the offer are:

2.1 satisfactory (from the point of view of substance and form)
2.2 vnsatisfactory (which ? why ?) _ o
2.3 .capable of being combined with other criteria, and if so, which ?

ARTICIE 3

"{., The offer shall not bind the offeror unﬁil_iﬁ has been corm—
Nicated to the offeree; it shall lapse if its withdrawal is communica-
ted to the offeree before or azt the same time as the offer.

2. After an offer has been commnicated to the offeree it can
be revoked unless the revocation is not made in good faith or in con= -
formity with fair dealing or unless the offer states a Ffixed time for
acoeptance or otherwise indicates that it is firm or irrevccable.

3. A1 indication that the offer is firm or irrevocable may he
express or implied from the circumstances, the preliminary negotiations,
invitations 4o moke offers, ony prosiices which “the parties have eatah-
lighed botween themselves or usage.

4. A rvevocation of an offer shall only have effect if 1Y has ;
been communicated to the offeres before he has despatched his ocepm’
“tance or has done any act treated as acceptance in accordancé with the
provisions of the contract in question.

The probliem of the revocability or irrevbcability of the offer is
one of the most widely discussed questions regarding the formation of con-
tracts: indeed, whereas in many civil law countries {(ihe only gignificant
exceptions heing France, Italy-and the Netherlands) an offer usually binds the
offeror for a length of time established by himself or for the time an of-
feree would normally require to accept it (see Austrian ABGB, paragraph 862;
German BGB, paragraph 145; Swiss "Code des chligations®, Article 3, as well
as the Scandinavien countries), the Common law countries recognise the OpPPC-
site rule on account of their well-known coneceptual difficulty in acknowled-
ging the existence of any legal relationship without a éorresponding congi--
deration {see David, "Les contrats en droit anglais®™, Paris 1973, pages 92
et seqe). It should however be noted that recently the binding character of
the offer has not only been recognised by the Czechoslovak law no, 101/1973,
Article 108, § 2 and the CMEA General Conditions, Article 1, § 3 but also,
even if in a restrloted way, in the relationships bhetween merchants and, sub-
ject to specific objective, formal requirements, by the U,3. Uniform Commer-
cial Code itself (§ 2-205),



Given tﬁat, in actual Fact, even in a system which lays down
that offers shali be-revocableg there is alweys the possibility of stipula~
ting an irrevocabie offer, just as there is the poeelibility of gtipulating o
revocable offer under a system which lays down that offers shall be irrevo-
cable, the present Article; in accordance with Article 5 of the Uniform Law
on the formation of international contracts of male and in order to satisfy
the requirements of international trade? aims at a compromise, half-way bo’-
weent: the two cdntrasting viewpoints: on the one hand, it lays down the rulc
that the offer shall be revocable until such time as the offeres has ment
his acceptance to the offercr or has at least completed some act which
could be comsidered ay squivalent to acceptance; on ths other hand, it gd-
mits a certain mumber of exceptiong 4o this rule, either in the case in
which the offer indicates a time limit for acceptance or if the offer is
expressly declared to be a "Fipmn offer, and also, in a more general way, in
all cases in which revocation appears in practice to be contrary to the mules
of good faith or professional conduct. The fact that an offer is a firmt
offer may also be inferred, failing any indication te the contrary by the
offeror himsélf‘p from M™he circumsﬁances, the preliminary negotiations, any
practioes“whioh the parties have established between themselves or usageft {§3);

In the light of the foregoing:

Te is it preferable 4o adopt the rule that the offer is revocable
until such time 28 the offsree has sent his acceptance to the offeror or
has at least complieted some act whigh could he considered as equivalent to
acceptance: and consequently, admit ag sxoeptions:
{(a) the situation in which +he offer indicates a time limit for -
ihe other pariy’s acoeptance; _ ‘ :
{v) the situation in which the offer is expressly declaped o be
a "firm" bffer; _ : -
(c) the situation in which revocation of thé offep would appear
to be contrary to the miles of good faith and faip commercial practice ¥

_ 2. Or would it be better to adopt the rmule that the offer is irrevocs-
ble and Consequently admit the revocability of +the offer in certain ciroum—
=tances which would have to be specified ?

| ARTICLE 4

"1, 'Acceptance of an offer consists of a declaration communicated
by any means whatscever to the offeror. '

2. Acceptance ray also congist of an act which may be considered
t0 he squivalent to the deciaration referred to in paragraph 1 of this
Article either by virtus of the offer or as a result of practices which
the partiss have established betwsen themselves or usage.
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3. The offer msy lay down a special mode for its accepiance.
However, a iterm of the offer stipulating that silence shall amount to
acoeptance is invalid."” '

Thig article aims a% finding a solution to two sets of problens:
on the one haﬁd, the method or methods by which the offer may be accepted;
on the other hand,; the moment from which acceptance is effective.

Al The solutions open in_réspect of the first of these points are as
follows: ' o '

(2) express acoeptance i.e. expressed by a special oral or written dec—
iaration addressed or gent by the offerse to the offercr;

(b) tacit acceptance (presumed or implied) resulting from any act which
"by virtue of the offer or as a result of practices which the parties have
established between themselves or usage® ghows beyond any doubt the offerece's
intention o accept the offer (for‘example, a typical act of performance) and
which can therefore be conmsidered as being equivalent t0 an express acceptance;

(c) acceptance by the method specially prescribed in the offer, but with-
cut the offeror being able to stipulate in his offer (i.e. unilaterally)
- that the offeree's silence will be regarded as acceptance.

It is not specified whether and to what extent mere silence on
the part of the offeree could possibly be regarded as tacit acceptance.
Silence may, however, be regarded as accepbance "by virtue of the practices
which the parties have established between themselves or usage'.

B. A8 regards the time from which acceptance has effect, it is 1o be
noted that the so-called theory of "receipt" has been opted for in the cars
of express acoeptance (acceptance is a declaration which is commnicated to
the offeror) but that the aceceptor is not, on the other hand, required to
inform the offeror of the act he has performed (equivalent %o acoeptance)
in the case of tacit acceptance.

A comparison of the law currently in force in the different coun-
tries reveals a general acceptance, from certain aspectsy for the sclutions
proposed in Article 4 above; this is the.case with regard to express accep~
tance defined as a declaration which is commumnicated to the offeror as also
for tacit or implied acceptance, which consists of an act which expresses
the intention of the offeree to accept; as for example,; by part performance
("commencement d'exécution"),by the despatching of the goods or by the pay-
ment of the price, or by a promise to despatch the goods or to pay the price




(see for example: § 151 of the German BOB; Artiel. 1327 of +he Ttalian Civil
Code; § 844 of the iustrian ABGRs Article 114 of the Czechoslovak law

1° 101/1963 and; although limited to sales only, § 2-206 (1b) of the Aneri-
can Uniform Commercial Gode). Such a solutbion certainly meets the needs of
intermational radeg at lsast where it is necessary that performance of the
contract should begin as soon as possibla. -

- The solution hased on the receipt theory is not, however, generally
accepted for the time from which acceptance has effeot. As we know; the
Gommon Law countries recognise the opposite rule; that is the '"mail box rule",
while stili other countries; such a& Italy, Egypt and Roumsnia, adupt an in- .
termediary solution (see Articlks 1326, § 1 and 1335 of the Italisn Civil
Code) . '

Lastly, as regards ﬁac;t acceptance, which the accepitor is not
required t¢ notify to the offercr, it should be pointed out that only the
Uniform Commercial Code requires that notice be 8pecifically g;von to the
offeror in order for tacit acceptance to take effect (2-206 (2)), For other
legal systems, as fop cxanple Ttalian law, failure to give such notice nerely
entails that the offeree is required to compensate any damage (Art, 132% g2
of the Italian Civil Coda).

In the 1i ght of the foregoing:

1o 1s the rule providing that Y"acceptance of an offer consists of 3
declaration communicated by any means whatsoever to the offsror! satisfao—
tory ?

2. Is the rule iaying down that "acceptance may also consist of an
act which may be considered 40 be eguivalent to the declaration referred to
in the preceding paragraph by virtue of the offer cr as a result of prac-
tices which the parties have established be%ween themselves or usage" satis
factory ?

3. 1Is it necessary to include sor .rovision on the rol: of silence
in the formation of the contract and, if 50, in which way ?

4. Should the rule providing that "the offer may lay down a special
mode for its acceptance! be maintained ?

5. Should the rule providing that "a term of the offer stipulating
that silence shall amount to acceptance is invalid" be maintained ?

8. In the case of %acit acceptance is it neeessary to require the
offeree to inform the offeror of his performance of some aot equivalent to
an express acceptance ¢
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ARTICLE 5

", An acceptance containing additions, limitations or other modi-
fications shall be a rejection of the offer and shall constitute a
counter-offer.

2. However, a reply t0o an offer which purports to be an acceptance
but which contains additional or different terms which do not materially .
alter the terms of ihe offer shall constitute an acceptance unless the -
offeror promptly objects to the discrepancy; if he dees not so object,’
the fterms of the contract shall be the terms of the offer with the
modifications contained in the acceptance.® '

The rule set forth in the first paragraph should not cause any
great difficulty as it i3 generally accepted nowadays, especially in the
rules governing international trade (see e.g. the CMEA General Conditions,

§ 1, par. 1 (b); the Ozechoslovak law n® 101/1963, art. 112; see also § 150-2
of the German BGB; Article 1336, § 5 of the Italian Oivil Code; for FEnglish
law, see TREITEL, The Law of Contract, London 1970, p. 18).

The provision contained in the second paragraph, on the other hand,
is much more open to discussions there are in Ffact only a few legal systems
which recognise in the case of an acceptance containing medifications ar
additions which do not, however, bring about any substaniial alteration in
the original terms of the offer, and failing some quick reaction by the of-
feror, t:at such modifications or additions must be considered as having
been tacitly accepted by the latter and as such become part of the final
agreement (see on these lines, § 6~2 of the Scandinavian law on the geheral
part of ithe law of comntract and,although limited to the relationship between
merchants {Vcommergantst), § 2 - 207 (2) of the American UCC). In many other
legal systems, on the other hand, such as the Common law and Socialist syse
tems, an accepitance of this kind is ccnsidered in reality to be nothing cther
than a counter-offer, in acknowledgement of the general rule sei out in the
first paragraph.

There is however another practice which is not provided for in the
present article but which is {0 be encountered fairly often. This is the case
where the contract has already been made and one of the parties sends his
co-contractant a document confirming what he had earlier agreed over the
telephone or by ielegram (Bestaetigungsschreiben; letter of confirmation) or
aven g simple invoice which for the first time mentions contractual terms or
conditions which modify even'substantially the terms of the original agreew
ment: what is the effect of such terme and conditions if the other party
does not comply with ithem or even expressly objects to them onco he has re-
celved notice thereef? The stands taken by the different legal systems on
this subject vary considerably: in fact, as regards Bestzetigungsschreiben,
only (erman law and perhaps z part of the Austrian and Swiss "doctrine" and
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Case~law seem %0 accepi that the silence of the addressee amounts to a tacit,
albeit late acceptance %y him (see RABEL, Das Recht des Warenkaufs, Berline
Tibingen 1957, vol. 1, page 97: SONNENBERGER, Verkehrssitten im Schuldver—
trag, Mnchen, 1970, pages 216 gi_gggo}y whilst a similar wule would seem to
be admitted for invoices, particularly in France and Belgium (see BERLIOZ,
Le contrat d'adhésion, Paris, 1973, pages 64 et seg.).

'In the light of +he foregoing:

T should the general ruls providing that "an acceptance containing.
oo Sher : .
additions, limitations or cther modifications shall be a rejection of the
offer and shall constitute sz counter-offer” be accepted 7

2, Should the rule contained in tlie second paragraph be maintained ?

3« Is it advisable or necessary, in the interests of intermational -
trade, to provide rules for the case whaere the contract has already been
concluded and one of the pariies sends either a letter or an invoice +o hig
co~contractant comtaining terms which are being mentioned for the first time
and the effect of which is 4o modify, even substantially, the terms of the
criginal contract ?

ARTICLE 6

M. A declaration of acceptance of an offer shall have effect
cnly if it is communicated to the offeror within the time he has fixed
ory if no such time ig fized, within a rcasonable time, due adcount
being taken of the ciroumstances of the transaction, including the
rapidity of the means of commnication employed by the offeror, and
usage. In the case of an orsl offer, the acceptance shall be immediste
if the cifcumsﬁances do not show that the offeree shall have time for
reflection, '

2. If a time for acceptarce is fixed by an offeror in a letter
or in a telegram; it shall be presuned to begin to run from the day
the letter was dated or the hour of the day the telegran was handed
in for despatch, : o

3a T an acceptance consists of an act equivalent tolthe
declaration provided by Article 4, paragraph 2, the act shall have
effect only if it is done within the period laid down in paragraph 1
of the present Article.”

The purpose of this article is to specify the time during which
acceptance mist be made in order to be effective. Right at the start one
should mention the #wo typical cases which have to be distinguished: fipst,
where the offer has been made inter praesentes or by telephone (except,
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however, when the psrson spesking on the telephone is not himsslf a:party
to the offer and is only acting as a messenger, merely passing on the mes-
sages he has received)gand, secondly, undoubtedly much more common in
international contracis, the case where the offer reaches the offerece in
writing (by letter or by telegran, by telex or even a message given via the
telephone). In ths first of these cases, it is provided that acceptance
ghall be "immediate", unless the circunstances of the case do not indicate
that there shall be some time for reflection. In the second case, on the
cther hand, one has to distinguish acccrding toc whether or not the offeror
has set a tinme=linmit on acéeptancez on the ons hand, accepfance is clearly
ineffective if it f3ils to reach the offeror in the time laid down - this
time runs from the date on which the letter or telegram oontaining the offer
was sent. On the other hand, acceptance must be made "within a reasonable
time, due account being iaken of the ciroumstunces of the iransaction, ine
ocluding rapidity of the means of commnication employed by the offeror,
and usage™, Lastly, it should be noted that these rules apply not only to.
cases where there is an cxpress acoepiance but also where fthere is a tacit
or presumned acceptance; i.e. where the offerece signifies his acoepténce by
performing one of the acts which, under irt., 4, § 2, indicate his intention
. to accepta

Remembering that the provisions contained in this article are to
be found in almogt all national legal systems, are there any comments you
would like 4o raise in their regard ?

ARTICLE 7

M. If the acceptance is late, the offeror may nevertheless consie
der it to have arrived in due time on condition that he promptly so
informs the acceptor.

2. If however the acceptancé is commmnicated late; it shall be
consldered tc have been communicated in due time, if the letter or
document which contains the acceptance shows that it has been sent in
such circumstances that if its transmission had been normal it would
have been communicated in due time; this provision shall not however
apply if the offeror has promptly informed the acceptor that he congiw
ders his offer as having lapsed.? -

Thig Article deals with the various cases where accepiance is late
and to this end makes a distinction between two situations: first, the case
in whioh the acceptance is made late, i.e. when the offeree notifies the of-
‘feror of his acceptance, or performs some act equivalent to acceptance oute
side the time-limit fixed in Article 6 for a normal accepiance; secondly,
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the case in which acceptance is *ransmitted late. This occurs when the of-
feree himpelf declares his acoeptance in time but it is nevertheless late
in reaching the offeror (owing to a delay or to some other irregularity in
its transmission by third parties, e.g. the postal services).

in the Tirst case, accepiance is generally regerded as ving no
effect unless the offeror immediately notifies the other party of his inten—
tion to disregard the delay 2nd to conzider the acceptance as valid (see
Article 1326, § 3 of the Italian Civil Code and Article 35 of the Roumsnian
Civil Code; a different solution is 4o be found in § 150 (1) of the German
BGB and in § 4 of “the Scan&inavian law on the general part of the law of
contract, These define late acceptance as 2 new offer, which means that ihe
original offeror has more time in whic to let the other'pafty know whether
or not he intends to accept). ' '

However, in the gecond case it igs the reverse rule which is laid
downe Thus, provided that the offeror be shown that the offeree was not the
cause oi the delay, a declaration of acceptance which is late .in arriving
should as a rule be considered fully valids In these circumstences the only
wWay o prevent the contraci from being concluded is for the offeror to noti-
fy-the offerce at once that his offer no longer stands {ses for exanple,

) 142 of the CGerman B0B; Article 5 §‘3, of the Swiss "Code des obligationg™;
Artiele 111 of the Czechoslovak Gode for International Trade; Article 862

of the Ausirian ABGBj Article 1, para. 2 of the 1968 CMEA Gonorsl Conditions
of Delivery of Goods, whéreby, aven if the notification of acceptance arrives
late, provided it was sent off within the tims laid dowm, it is comsidered
as being late only if the offeror immediately so informs the other party).

In the light of this, do you comgider the solutions offered in
thesge articles to be satisfaciory, and if not, which solutien would you
put forward ? ' :

\ ARTIOLE 8

"An acceptance cgmot be rovoked except by a revocation which is
communicated to the offeror befors or at the same time as the accep=-
tﬂnceo " :

Seeing that, under Article 4, § 1, Macceptance of an offer comsigte
of a declaration communicated %o the offeror”; it is logical that, under the
present article, dealing with the problem of whether or not acceptance is
revocable, revocation is adwitted provided that it is brought to the notice
of the offeror either vefore or at the same time as acceptance, Moreover,
this type of provision can be found in all those legal sysiems which, liks
the present draft, follow the so~called "receipt" theory, for example,




§ 130 (1) of the German BGB; Artiole 9 of the Swiss "Code des obligations®;

§ 7 of the Scandinavian law on the general part of the law of contract:
Article 1328, § 2 of the Italian Civil Code; Article 37 of +he Roumanian
Commercial Code; Article 109, § 1 of the Czechoslovak law n°® 101/1963). The
situation is more complicated im the Common law countries. Here it is the
"mail box rule" which is followed: on the one hand, acceptance {and with i}
the conclusion of the conﬁract)lis-considered to take effect from the. time
when the offeree Sends the offercor his declaration of acceptance:; logically,
it should not be possible to revoke this acceptance subsequently. However, -
on the other hand, even these legal systems tend towards admitting that an

" acoeptance may be revoked in certain practical cases, although always Provie.
ded that the revocation reaches the offeror either before or ot the same time
as his acceptance (such would be the case when the acceptance has been sent
by letter, but this will only reach the offeror on a certain day X and the
sender subsequently decides to revoke his acceptance by = telegram or talex
message which he knows will reach ite destination before day X) {see LAGER-
GREN, Formation of Contract, in "Unification of Law Governing International

- Seles of Goods, cit. pages 66 — 67). '

In the light of the foregoing and with the needs of international
trade in minhd:

1o is the preseni article felt to be satisfactory or
2e would you prefer some other sclutions, and if 80, which 7
CARTICLE 9

"The formation of the contract ie not affected by the death of
one of the parties or by his becoming incapable of contracting before
acceptance unless the contrary results from the intention of the parties,
usage or the nature of the transzction.!

The effect of the offeror's or offeree’s death or supervening ine
capacity on the offer generally depends on whether or not the particular of-
fer is binding on the offeror. In Ffact, the dccurrence of +he above=mentioned
events in the case of such a binding offer would not usually hinder the cone
‘clusion of the contract, unless of course the intention of the parties or
the rature of the itransaction call for a contrary solution in the specific
case (mee; expressly on these lines, $§ 152 and 130 (2) of the German BGB;

§ 862 of the fustrian ABGE; Article 109, §2 of the Czechoslovak law n® 101/
1963, and,; for the death or incapacity of the offeror only, Article 1329,

§ 2 of the Italian Civil Code)s: vice-versa, in the case of a revocable offer
~ the death or incapacity of one of the two parties results almost always in
the termination of the offer (for the Common law systems, sece TREITEL, op.
cit. pages 44 - 47), and only the Italian Civil Code lays down thai the
offer remains open even in these circumstances, provided it was nade by a

businegsman in the exercise of his tusiness (cf. art. 1330).
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The present article lays down, as a general rule, that the death
or ilncapacity of ona of the parties prior to the conclusion of the contract
does not prevent the said contract from béing formed subseqﬁently. In 8o doing
it rcflects the faot'thaﬂ, in international trade, offers and accepltances are
frequently made hy and tc usinesses, and not by and Yo individuals, Moreover,
the reverse Solution is expressly admitted when this corregponds to the in-
tention of the parties, or if it results from usage or the nature of the
transaction (for instance, in the osse of a contract intuitu personae),

When the draft speaks of the supervening incapacity of one of the
partiés, this does not cover the case where perzon has his legal capacity
restricted or reduced as = remult of the opening of bankrupicy proceedings or
some similar procedure: these cases are covered under national law by special
rules which,at least in part, are of an administrative or procedural law
chiaracter, and in regard to which a uniform international solution would be
inappropriate, ' |

In the light of the foregoing:

1. 18 the rule laying down thai "the death or incapacity of one of the
parties prior to the conclusion of the contract does not prevent the said con—
tract from being formed subsequently" felt to meet the needs of international
frade 7

2. Should the reverse solution, i.e., "the formation of the dontract is
not affected by the death of one of tie parties or by his beooming incapable
of contracting before acoceptance unless the contrary results from the inten—

tion of the parties, usage or the nature of the transsction! be adopted ?

3. Should cases where gz person has his legal capacity restricted or

reduced as a result of the opsning of bankruptoy proceedings (or some similar
procedure) be excluded ?

ARTICLE 10

"For the purpcsez of the present chapter the expression "o be
communicated" means to he delivered at the address of the person to whonm
the communication is directed," '

In determining the moment from which the offer or declaration of
acceptance or else revocation of the offer or accepiance takes effect, the
present draft follows the "receipt® rule, i.e. it provides that they take ef-
fect as soon as they reach the person to whom they are addressed, but not bew
fore (see Artioles 3; 4, § 1; 6, § 1; 8). The term "o be commmioated" raises
a series of problems of interpretation. First, one has to decide whether in




order Mo be commnicated" o the person to whom the declaration is addressed,
it is sufficient that it has been delivered at his address, or whether the
declaration must necessarily have cone to his knowledge. If one opted for the
first solution, one would still have to decide whether the declaration could
be handed over equally at the private address or at the business address of
the person to whom it is addressed; and moreover, in this”lasﬁ case, one would
have 40 decide whether the handing over of a declaration cutside office hours
can be ocnsidered o take effect immediately or only.as:from the time at which
offices re—operis : S

The présent article sets out to clarify this point in favour of
the Solutibn whereby & declaration is to be ¢onsidered to have reached the
person to whom it is addressed not hy merely being handed over ai his address -
(see, along these lines, a decision of the E.C.S5.0. Court of Justice, 10/11/57,
vol. III, page 200 and also Article 1335 of the Italian Civil Gode), however
without making any specific provision for the other cases which must according—
ly be decided by the judge's infterpretation of the individual case.

In the light of the ghove comments:
1. should the solution provided in Article 10 be adopted ?

2. Is it or is it not necessary to include some provision on the other
items mentioned and, if =o, which solution would you propose in their regard ?









