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I  INTRODUCTION

A Terms of Reference

1. At its 53rd. session {February 1974) the Governing Cduncil
of UNIDROIT was seized of a proposal from the Secretariat (1) concerned
with the drawing up of uniform rules on what the French law of 1966
terms the Ycontrat de crédit-bail', generically referpred to in the Eng-
lish language as leasing (?). This proposal aroused a high level of
interest, esp601ally in view of the sizeable r3le now played by this
institution in international commercial dealings (3) and the doctrinal
controversies and practical difficulties arising through inadequate in-
tervention by the legislator. The Council accordingly gave the sulyject
priority for the 1975-1977 triennium and empowered the President of
UNIDROIT to convoke a working committee, if possible for the beglnnlng
of 1975. The assignment of this committee, the compegition of which
was left to the presidential discretion, was described as “the study of
an international unification of the applicable rules on this subject",
a task which was to be preceded by the preparation of a prellmlnary re~
port by the Secretariat (4). The present report seeks to give effect
to those instructions.

B Origins of leasing, its growth and the reasons therefor.

». Several authors (5) mention 1877 in connection with the first
appearance of leasing. In fact, it'was in that year in the United States
that the Bell Telephone Co., instead of selling its telephenes, began
leasing them to users. However, even if there is thus a century-old
tradition behind the industrial lea51ng of equipment, the real stepping-
off point is rather to be found in 1952 with the 1ncorooratlon of the
United States Leasing Corporation (6). Still the largest of over 300
leasing corporations iIn business in the United States, it is uniquely
concerned with leasing out goods from small machines to jet aircraft (7).
To quote from the address given by Mr. L. 'Rochwapgér, Chairman of the
American Association of Equipment Lessors, to the first working: session
of the European Federation of Equipment Leasing Company Associzations,
"Leaseurcpe", held in Zurdich (17-18 June 1974): "In the Ffirst three years
of this decade we have witnessed sevéral fluctuations in the U.S5. econ—
omy and financial circles...bong-term debt financing has come and goneé -
yet throughout all of thbse gyraticns, the leasing industry in the Unlted
States has continued its phenomenal growth. The 1970's are witnessing
the coming of age of leasing as a major form of equipment flnanc1ng It
is estimated that 16% of all capital equipment purchases in the United
States are financed thrcugh leasing..." (8). '



3.  The reasons generally given for the rapid expansion of leasing
in the United States are four-fold: first, the limited availability of
medium-term capital. secondly, the particularly strict revenue laws as
to deductions against income; thirdly, theprosperity of the pational
economy with high profit-levels; fourthly, the overriding need felt by
firms to replace rapidly and regularly equipment rendered obsclete by
the swift tide of technological progress, the alternative usually being
uncompetitiveness. [Fiscal advantages played a major rdle: in particu-
lar, lessors could take an investment tax credit on certain equipment
purchased for leasing (10).

4. It was not long before the rapid rate of expansion generated
by the leasing corporations in the United States took them into other
markets, where they created subsidiary companies or took shareholdings
in already-existing companies. The 1960's thus saw the arrival of leas-
ing in Europe: the incorporation of a British subsidiary of the United
States Leasing Corporation, Mercantile Credit Co., took place in 1960; in
italy the A.I.L. Corp. was created in 1961; Locatel $.A. in Belgium is
a subsidiary of Lease Plan International whilst Eurclease, also in Bel-
gium is a joint subsidiary of the Hudson Leasing Corporation and the
Sociét® Générale de Belgique. The rate at which these companies mul-
tiplied, once establiched, can be seen in the fact that the first leas-
ing company to be created in the Federal Republic of Germany was incorp-
orated in 1962 and by 1971 there were already about 100 leasing firms
in that country (11). The growth in the number of leasing firms has,
naturally enough been paralleled by a vapid and constant rise in the
number of leasing contracts made in the countries to which these new
operations have been exported from the United States. -For example, =ach
year sees a 50% increaseirn the number of leasing contracts made in the
Federal Republic of Garmany, a 40% increase in France and one of between
40% and 50% in Japan (12). According to the calculations of the Stanford
Research Institute, the total value of leasing operstions will by 1980
have reached the proportions of % 15 billion in Western Europe alone (13).

5. Undoubtedly, as in the United States, one of the major factors
whichhas militated in favéur of the rapid expansion of leasing in Eur-
~ope has been the fiscal and accounting advantages accruing therefrom (14).
Nowhere have these been more favourable than in the United Kingdom where
the lesdor of equipment iz entitled to the benefit of any capital allow-
ances which the dcquisition of the leased goods attracts, and in certain
circumstances can also claim an investment grant. Such allowances and
grant increase the lessor's yield on a leasing transaction and facili-
tate the development of its business by enabling it to pass on the whole
or part of the benefit of the allowance and/or grant to the lessee, for
Ainstance in the form of reduced rentals. In the United Kingdom in the
Jast few years the value of tax allowances has increased progressively
to the present level of 100% which can be tdken in the first year (15).

6. On the Continént?howeverS nbtwithstahding the absence of any
special capital allowance for the lessor, the latter is still able to
claim tax deductions for depreciation against the income he receives in
rentals (16) and the lesszee can deduct the entirety of his rental pay-
ments from his taxable profits {17). Above all the lessee can ohtain



a more flexible policy of capital investment by leasing since his rental
cbiigations arising under the leasing contract do not appear inm his ba-
lance sheet. In addition, in & business world where ecorichic competit-
ivity and access to the latest technological inventions and perfections
go hand in hand, it is imperative that the moment equipment is superseded
the possessor of the old equipment shculd be able to replace it with the
new model, and this is just what the leasing contract enables firms to
dec, thie average duration of these contracts, depending on the nature of
the goods leased, varying from three to five YEEDS

7. "Prospects for the industrial leasing business are good, even
very. good. Medium and long-term requirements are growing, particularly
in the light of high inflation rates and new pressure on investment
programmes from the environmental-control sector. Although leasing
undertakings have in some cases experiénced a slight slowing down of
their growth (duc to measures limiting money supply and capital flows),
expansion in capital-gocds and real estate leasng is nothing like at
“an end so that no 'turnover worries' are expected by lessors' - such was
the picture presented by the delegates to the first working session of
Léaseurope held in June 1974 as veported by a British journalist (18).
The same journalist pointed out that the fundingof 1éasing trdnsactions

seemed to be raising nc major problems and it was noted that in the
United Kingdom borrowing takes place in co-operation with a 48-bank con-
sortium, in the Federal Republic of Germany most leasing firms are
affiliated to banks which provide them with the necessary funds and U.S.
companies use banks and insurance companies and, where necessary, foreign
banks and the Euromoney market. '

¢ Definiticn of the various types of operations in connection
with which the gencric term "leasing" is used (19)

8, While the essential operation involved in leasing always re-.
mains more or less the same in the various countries where it is prac-
- tised, the different variants on the basic leasing operation that have
developed over the years require some hrief explanation.

9., Tirstof =2ll,a distinctionhas to be drawn between equipment leases
and preal estate leases. For .peasons which are explained below (20}, the
leasing of real estate has been excluded from the scope of the present
study.which has concentrated instead on the leasing of movables, commonly
known as equipment leasing, Real estate leases follow much the same form
as- equipment leases save that there ie a much longer rental period, the
average length being 20 years (21). Equipment leases, on the other hand,
although concluded in different guises under different names - financial
leasing and operating leasing - generally present certain constant char-
acteristics (22), notably the guarantee given te the lessee that he will
have the use of the equipment for a fixed period lasting longer than one
year ~ agreements concluded for neriods shorter than one year are mere
renting agreements. In addition, these leasing operations regularly dis-
play a considerable number of the characteristics of hire contracts:
cne should also mention that, with the notable exception of the United
Kingdom - where such a provision would turn the operation inte a hire-
purchase agreement subject to the rigours of the hire-purchase legislation



enacted in that country {23) -~ the average leasing agreement contains
an option to purchase the goods at the end of the Fixed pericd of the.
lease in return for what is usually a nominal consideration (%4). The
third feature which . is characteristic of all the d{ifferent types of
leasing operations is the financial nature of the transacticn: it is
above all designed as a means of obtaining cvedit. Thus, in financial
leasing it is the finance house and in operating leasing the manufacturer
or the distributor which act as the suppliers of credit. In peturn for
giving the lessee the use of industrial equipment for some part of its
economic life,they receive periodic rentals which, taken as a whole,
cover the cost incurred by them in torms of capital (amortization) and
interest. ‘ :

10. The term "equipment" lease covers both financial and operating
leasing, although the latter type of transaction is perhaps more Iimport-
ant for consumer goods., wherezs financial leasing is restricted to capital
equipment goods. With financial leasing meither party, lesscr or lessee,
contemplates that the equipment will have more than a nominal residuzl
value at the end of the fixed period of the lease, and the reservation
cf title to the lessor, apart from its fiscal implications, amounts in -
truth to a form of security interest in just the same way as the reserva-
tion of title under a conditional sale or hire-purchase agreement. The
duration of a financial leasing contract, which runs normally from three
to six years, is normally worked cut in relation to the time it will
take to amortize the goods leased. -Such contracts are concluded For
fixed periocds and cannot be terminated unilaterally, save on the payment
of very stiff penalties Further use of the equipment leased is gener=~
ally not contemplated. The rentals are calculated in such a way that
the total sum paid by the end of the ecentractual period exceeds the
gocds’ purchase price and also provides’ For the lesiéor's costs as well
as a profit margin., B o o ' '

-11. Operating leases, on the other hand, usually last for a shorter
time than the economic 1ife of the equipment leased - "the lesson con~-
templates that it will be let to two or more lesseec in succession" (25) ~
so that the residual value of the equipment at the exniry of the lease
is generally quite considerable. Operating leases, unlike Fipaneial
leases, will often be accompanied by the provision of ancillary services,
such as maintenance, by the ocwner: the explanation for this would seem -
to lie in the fact that the lessor in operating leases is. usually the.
manufacturer or distributor of the equipment in questicn and, therefore ,
“from a technical point of view, fully in a positiocn to provide such
services, whereas the lessor in the financial lease situation is a fin-
ance house with no facilities fopr such services. Whereas the procedure
involved in concluding a financial lease is virtually unvariable, the
mechanics of operating leases vary considerably. . It has already been
méntioned that operating leases are frequently granted by the manufacturers

or distributors of equipment: alternmatively the latter will sell the
equipment to'a finance house to be let out on lease, the finance house
having a right to require the manufacturers to . buy back the equipment

after a given pericd at a redueed price.. -



12. The essential differences between these two forms of equipment
lease are first. then, that whereas the financial lease is a full. pay-
out lease, the operating lease is a non-full pay-out lease, with the
zoods being leased to the lessor for a peried shorter than their actual
working life; .and secondly that whereas, the United Kingdom apart, a
financial lease will contain an option to purchase the goods leased at
the expiry of the fixed period of the lease, an operating lease does not
envisage any opportunity to effect any transfer of the property in the
goods to the lessec. The operating lease iz thus, to use the terminol-
ogy coined in the United States, a true lease, unlike the financial’
lease. This term, true . lease, however, has developed another more im-
portant connotation in the fiscal field, and, thus,so as to avoid the
United States Revenue Department classifving “the 10dsing operation as

Financial lease or & lease-or-purchase,  potential lessors have
tended to have more freguent recourse to the operating lease type of
operation with the result that leasing transactions have lost their
peculiar hybrid qualities and have tended to revert more to the classical
type of hiring contract.

i3

13.  Before leaving the matter of definitions, one should also men-—
tion the operatiocn known ag the sale .and lease-back (26). . In short all
that is invelved is that the owner of geoeds or real property sells them
and then hires them back from the purchaser under a leasing agreement.
Once again the essential feature of the whole operation is its credit-
raising role. It amounte to a kind of mortgage to the extent that the
firm parting with the cwnership of its property, on fully paying back
the capital it received when seliing its property, still has the opportun-
ity to buy back its erstwhile property at minimal cost. Leasing and sale
and lease-back are very similar operations, the main difference between
the two lying in the fact that in the latter there is d vealisation of
the capital involved prior to the actual leasing. The énd-point, never-
theless, remains the same: we have a lesscr, a finance house, ‘and a
lessee, an industrial copcern. The leasing contract between the two of
them isg the same in both types of operation.

4. Closely allied with the subject of definitions is that of
classification. In what has been said already, we have seen that leas-
ing transactions arc clagssified according to whether the object of the
transaction is real property or personal property, known respectively
as real-estate leases and equipment leases. Then there is the further
classification of equipment lesges into financial leases and operating
leases.

15. In addition, legal writars in their eternal search for c¢lassi-
fications and the 1dtnt1 “ications they seem to see  in these classifica-
tions have individuated still rurther categories. Foromost among these
is the divigion made according to whether, in the cass of leages of per-
sonal proeperty, the Lfds are canital equipment pgoods or consumer goods
(27). -In the latter type of operation, the poods involved generally go
to private individuals and in many ways the contract concluded bears

many similaritias with hive-purchase coentracts. Capital equipment leas-
ing, in the opinion of some writers,reprosents the more specifilc type
of leasing operation in that it offers a firm that has decided to invest
an alternative solution to purchase {28).




5 -

16. Then there is the distinction between direct leasing and’ in-
direet leasing(29), the former involviag just two parties, the mantfac-
turer and the person actually interested in using the manufacturer's
goods, whereas the other, indiréct leasing, considered by some authors
to be the only true leasing, involves three parties, the manufacturer
or the distributor of the gocds leased, a finance house and the lessee
interested in obtaining use of the aforesaid goods.  The originator of
the chain of action involved in indirect leasing is the prospective
lessee who indicates to the finance house the goods that he would like
them to purchase for him from the manufacturer. This cperaticn, unlike
direct leasing, is thus removed from the classical type of hire contract”
by the interpolaticn of the finance house between the manufacturer or o
distributor of the goods and the person seeking use of them.

D Attempts at harmcnisation

17. Given the scmewhat primitive state of the law with regard to
leasing opérations - for example, in the United Kinedom the term "leasing"
is essentially part of the commercial vocabulary and this usage is not
as yet supported by any legal terminology - it is not surprising that
attempts at harmenisation in this field have been very few indeed (30).

18. The only attempt in this direction specifically concerhed with
leasing arose out of the first working séssion of Leaseurcpe held in
Zurich in June 1974. Discussions included the pozsible harmonisation
of the status of leasing undertakings. A special liaison committee is
therefore following developments in Brussels in connection with the
E.E.C.'s planned guidelines for credit institutes. At present it is
not clear whether leasing companies will be covered by a general guidaé-

=)

line or a separate ruling under which the status of thesc companies would
not be regulated at all for the time being. For their part, the leas-
ing companies see enormous difficulties in achieving a harmonisation of
their status owing to the variety of legal and fiscal rules prevailing

in the various countries. Initially the Leaseurcpe associations fore-
see national-level harmenisation and the finding of a commen dencminator
within the international federation {31}. '

19. At a Eurcpean level work is underway within the Commission
of the Buropean Communities on a consumer credit directive which would,
however, exclude the lessing of industrial equipment and has as a result
only limited interest for leasing operations. )

20. In a related field, that of codification, legislators have
also been busy. Thus not only is leasing given specific  provisions in
the U.S. Uniform Conswier Credit Code but the 1,K, Consumer Credit Act
1974 has led the field somewhat in Europe by unifying the basic leégal.
treatment of consumer sale credit and consumer loan credit. = However,
in both cases the specific ambit ©f the legislation was such that its
provisions have been framed in such a way as to exclude its application
to the typical equipment leasing agreement. o '



21, Hitherto, then, the problems associated with the general nat-
ure of leasing apreements are such that international legislators have
fought shy thercof (37), and, as will be shown later, the situation is
not much clearer at the national level (33). '

I1 DELIMITATION OF THE SUBJECT

Pl

A Field of application of uniform legislation: international
relationships or only internal relationships?

(1) Uniform law or model law?

22. This is essentially a question of methodology which can be re-
garded as being of greater or lesser urgency. However, the comparative
paucity of national legislation specifically treating of leasing might
lead cone to view favourably the case for a model-law in this field. On’
the other hand, the impcortance of leasing operations on an international
plane, especially as this has come to be practigzd through internation-
al finance houses working as the subsidiaries of intermational banking
groups, would perhaps militate rather in favour of wholesale unification.
One should not overliccock, however, another alternative, namely the harmon-
ising possibilities of international model contracts and standard-term
clauses. One distinpuished suther has pointed out that the accelerating
movemnent  towards acceptance of modcel contracts and standard practices
is leading to the rediscovery of the international character of commer-
cial law and the emergence of an autonomous law of international trade
based on the will of the parties (34). Although the potential of a
model contract could not cover all the matters which might seem to be of
interest to @ futurc working committee, namely, for example, the de-
finition of its specific legzl nature, it would undoubtedly benefit as
a pessible solution from the considerable number of model contracts, a
celection of which is asnnexed to the present report., already drawn up
by the various leasing companiss. '

{(2) Significance of leasing on the international plane

23.  We have already noted the vast range of objzcts which Furnish
the subject-matter of leasing operaiicns. These now include ships, alr-
craft smd motor vehiclez of all descriptions,. all of which may bring an
international element into the picture, since it is more than probable
that examples of at least the first two craft will have cause to cross
national frontiers as a reszult of the situation of the parties to the
particular leasing-contract.'

2%, In fact, the essence of an international leasing operation lies
in the faet that two of the parties invelved are resident or have their
principal place of business in difforent countries (35). Clearly with



the triangular relationship present in financial leasing it is quite
possible that all three parties to such an operatlon might be resident
or have their principal place of business in quite different countries.
This raises the problem of the criteria to be adopted for determlnlng
the internationality or otherwise of the leasing operation. One prob-
lem which merits particular consideration in this light is that the courts
in some countries have recognised the subsistence of a right of action
in the lessee to ge zsgainst the original manufacturer of the goods he
has leased from a finance house, For example, for defects present in the
goods (36). Clearly the pcs¢tlon of the manufacturer in the framework
of the leasing operation retains a certain importance even after he has
gold his goods to the ﬁrospectzve lessor and the latter has then leased
them to the lessee.

25. However, it is submitted that the essential relationship to
bear in aind in calculatﬂnp the internationality of the individual leag-
ing transaction is the actual leasing concluded between the owner as
lessor and the user as lessee. It is here, in this relationShip9 that
the international element of an 1ni‘ernatlo*lal leasing is usually crystall-
ised, in thesense that possession of the goods is held normally under a
different legal order from that where the proprietary interest in them
is vested. International leasing usually serves either as a means of
exporting or as a last resort when all other forms of credit prove to
be either unavailable or inadequate for z given opération (37). Ia the
first-mentioned form, international leasing usually entails that two of
the partles to the operation are resident or have their places of busi- .
ness in different countries: thus the manufacturer or distributor of
goods sells them o a prospective lessor, a finance house, which will
then conclude a comtract of leasing with a user in a foreign country.
Where such a contract contains an option te purchase, the lessee's in-
tentions to purchase at the expiry of his lease must be sufficiently
clear that the lessor does not run the risk of having to stand the cost
of repatriating his equipment.

26. The other type of international leasing referred to above would
involve all three parties being resident op having their place of business
in different countries. The essential difference betwsen this form of
international leasing apd that just described is that the finance house,
which is in this case 2 subsidiary of international banking groups and
given over uniquely to the coliection of the necas sary finance for the
mounting of particularly large leasing operations, is based in a differ-
ent country from either the manufacturer or the ultimate user. For ex—
ample, a Swiss finance house might purchase equipment from a French manu-
facturer destined for use by a lessee hased in the United Kingdom.

27. “The situations which bring about recourse to these operations
should perhaps be illustrated by a few examples. For instance, suppose
that an American company has a subsidiary in a country wherc exchange
restrictions are so severs that the said subsidiary finds itself unable
to borrow capital in the currency of the country where it is based. How-
ever, to meet market demand, the subsidiary wust perforce expand its pro-
duction capacity but to this end cannot expect any immediate help, in

- the way of capital, from its parent company. It is at this moment that
an international leasing transaction might be contemplated.



28. In the reverse situation, a parent company based in a country
imposing considerable restricticns on investment abroad may feel the need
to conclude such an-internatidomal leasing operation in order to supply
one of its subsidiaries which has insufficient capital with the equipment
it needs.

29. Again, an industrial firm based in a country the Government
of which has placed a restriction on imperts has no other choice but
to obtainthe eguipment manufactupred abroad which it neegs by means of
an internaticnal leasing cperation.

30. Taking one last example, sUppose that a firm in one country
acquires a market abroad and to meet the dermands of this market myst ob-
tain equipment which is manufactured abread. Rather than raise the fi-
nance needed in its own country, it may be better for the firm in ques-
tion to conclude an international leasing operation, as this will have
the dual effect of enabling it to adapt its working overheads to the in
comings attracted from this market whilst only taking an exchange risk
on its working profits (38).

31, TInternational leasing is concluded at the confluence of diff-
erent legal systems and as such presents all the associated problems as
to which legal system governs the rights and duties arising out of the
contract., Different systems offer different solutions, according to
whether the operation involves movable property or immovables.

32. Independently of the lecasing contract having an international
origin, it may also develop international significance, for example, -
where the debtor under thé contract is insclvent and owes debts to fo-
reigners as well as to the nationals of his own state.

B Field ¢f application of uniform legislation: wmovables and

immovables or only movables?

(1) Movables or immovables?

33, Leasing ~perations as practised at present cover both movable
and immovable property: the respective operations are generally known
as equipment leasing and real-estate leasing. However, it is the inten—
tien of this report to limit itself to a study of the implications of
the former, thst is, eguipment leasing, in the belief that, first, the
rules affecting the differcnt types of property, real or personal, are
so marked as to militate in favour of their separate treatment and, sec-
ondly, because, whercas peal-estate leasing is now expanding at-a con—
siderable pace, it i¢ rather equipment leasing that has made most of the
running hitherto and can be considered as having broader international
implications, in general, than resl-estate transactions. On this matter,
the Secretapiat would noturally appreclate some guidance from the Govern-
ing Council as to the need 1o embrace real-estate leasing in the scope
of its research. For the moment it would simply point out that it has
been found convenient to concentrate attention on equipment leasing,
given the vastness of this subject alone.
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(2) Eguipment leasing in general or financial leasing? .

34. As has been pointed out shove, squipment leasing usually takes
one of two fcrmoﬂ namely firancial or full pay-out leazes or operating
oY nen qul pay-out leases (39). It has alsc been noted above that some
authors consider the former to be the only true leasing in that operat-
ing leasing normally represants nothing wmore than the classical form
of lease known as a contract of hire, with ne cption to purchase at the
expiry of the lease being normally envisaged. Financial leasing, on
the other hand, represents something quite far removed from the classi- «
cal schémas and can safely be regarded as something of a legal hybrid:
hence the difficulties experienced by legislators in supplying a defini-
tion for what is generally termed financial leasing, but which in effect t
has much more to do with the financial world-of which it is the offspring
than with the legal world which has no ready-made classification into
which it can conveniently be pigeon-holed. The efforts of national:le-
gislators have consplcuously tended to focus on this more difficult as-
pect of leasing and the Governing Council itself at its 53rd. session
was called upon to consider the question of the contract of erédit-bail®
rather than the much broader, general topic of leasing - in this context,
one muist peint out that the French law of 2. July 1966, by the terms
of its very provisicns, rveferred to what is usually encompassed by &
tinancial leasing transaction as “erédit-bail®,

35. For all these reasons, but above all for the originaiity of
the transaction known as financial leasing, with the very sp601al prob-
lems raised by the novel triangular relationship between the parties
involved therein, the Secretariat would submit that it would appear -
desirable to treat the transaction known as financial leasing separately
from other forms of leasing, and intends accordiﬂgly 1To concentrate its
attention in the present veport on the very special problems particu-
larly associated with financial leasing. : This need not preclude the
Governing Council from empowering the Secretariat at some future date
to initiate further studies on the other types of leasing, which, it is
also peinted out, are in any case covered by the vresent study to the
extent that they invelve the same triangular relationship and option
to purchase at the expiry of the lease as financial leasing.

36. As a final warning, one might usefully gqucote the words of a
delegate to the fiPSL working session of Leaseurope mentioned earlier:
"I think none of us any longer - and certainly not in Britain - know
what leasing is". (40). Thisz arises from the variety of operations all
masquerading generically under the term "leasing” amd calls, it is re-
spectfully submitted, for the specific approach advécated above.
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111 LEGAL KATURE OF LEASING CONTRACT

37. Before embarking on a discussion of the doctrinal controver—
sies that have surrounded the exact legal nature of the leasing con-
tract, it would be as well to give an outline of the operation which
constitutes a leasing contract, or mors specifically a financial leas-
ing contract.

A& Sequence of operations making up leasing contract known
Fs financial leasing .

38, Above all, it must be remembered that leasing contracts are
financial operationg both in spirit and purpose. The sole aim of the
procedure involved is to supply vital equipment for the use of firms.
The fact that one of the yesults of the operation is the transfer of
property in the equipmnet is merely one of the advantages of the tech-
nique employed but is nothing more than a secondary aspect which en-
sures the distinction between a pure contract of bire and a leasing
contract. '

' 39. The first step (41} in the operation is taken by the pro-
apective lesses: this is his choice of the equipment he wishes to have
the use of. He chooses according to his production needs the - equipment
which is the best adapted to his needs, the most durable and the per-—
formance of which will give him the best cash flow as against his in-
itial capital costs in the shape of the rents he will have to pay.

Only the prospective user is in a position to make this choice with the
least margin of error as to the trend of his future production. It is
not a choice, on the other hand, which can be made by the finance-lessor
the téchnical role of which stops at the Financing of the operation

and which cannot claim to interfere in any decision regarding a firm's

investment peolicy.

40. The prospective user then fixes the price, the bonditions of
payment, the time, conditions, method and place of delivery with the
supplier of the equipment. The finance house plays no part in these.
negotiations, first. because, at this early stage, it is quite possible
that the firm wishing to use the equipment may seek some alternative
means of financing and, secondly, because, even if the choice of financ-
ing has fallen on leasing and the prior agreement of the future lessor
been obtained, there could be no guestion of the future lessor inter-
fering with the decision of the future lessee to deal with such and
such a suppilier. '

41. Once the equipment has been selected and the suﬁplier:choseh,
the prospective user -goes 1o a finance-house which, after examining the
application, will normazlly draw up a contract for signature by thé fu- -
tupe lessee, One should mention here that it is at this point that
the French (42), in particular, see the creation of a veritable agency
relationship, with the lessor as principal undertaking to effect the
purchase of the equipment specified in the contract, from the supplier



likewise named in the contract. Those favouring this agency thesis
argue that as from the date when this contract is signed, the futurec -
lessee is the only person endowed with the authority, as agent it is
alleged, to carry out certain operations of a *technical nature, the ob-
ject of the agency. Instances provided to illustrate this agency are
mainly concerned with heavy equipment delivered in stages which must

be checked upon receipt and with the delivery of the adijuncts necessary
to the functioning ¢f egquipment. Alsc usad in this context is +he

fact that, where the withhslding of a certain deduction from the pur-
chase price {generally of the order of 10%) is provided for in the con-
tract of sale, by way of guarantee, the lessee will be the only perseon
gualified to judge whether the equipment Functions satisfactorily
enough for this sum subsequently to he paid to the supplier. . It is sub-
mitted, however, that these factors simply reinforce the case for view-
ing the entire operation in terms of the credit-raising initiative which
is all it really represents, with the lessor fulfilling no other role
than the supplier of the required credit, which geoes a long way to ex-
plain the otherwise disproportionate-looking distribution of the risks
attaching to the equipment leased, nearly all of which are under finan-
cial leasing incumbent con the lessae.

42, A slight variation on the above-mentioned procedure is involved
when the lessor and lessee sign only a preliminary contract: this happens
when, even though it has been decided to enter into a leasing agreement
and the supplier has becn selected, the future user cannotspecify details
of the equipment at once. In this case the lessee acts as an ordinary
buyer, having the equipropfdglivgrcd_to him and then settling the bill
for which he sends an invoice to the finance-house,

43. It is at this stage then, once the equipment has been purch-
ased and placed at the disposal of the user that the actual leasing
commences, Initially at lesst for e fixed period determined in the con-
tract between lessor and lessee. This period is calculated in such a
way that the finance-house may by the rents it will receive from the
lessee over the said period recoup the investment it had made in pur-
chasing the said equipment, as well as its expenses and a profit margin,
whilst ensuring that at the expiry of the fixed period the equipment _
will still have a residual value, generzlly no more than 5% - 6% of its
original worth, which will normally be the price at which the lessee
may exercise the optlon ©o purchase generally included in the standard
financing lease. &Given the swiftness with which the pace of technology
ensures the obsolescence of equipment nowadays, the lessor will caleu-
late the rentals which the lessec is to be charged in the light of the
rarticular equipmenti=s depreciation and this usually means that the
said rentals are very hieh which in turn, f£rom a practical point of
view, leaves little doubt that the lessee will exercise the option to
purchase at the expiry of his lease (43). The rights and duties accru-
ing to the parties to the leasing contract are dealt with in the next
chapter of this study.
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44, At the expiry of the period fixed in the contract for the
duration of the lease, the lessee has thres options: first, he is
entitled to seek renewal of his lease for a further period, generally
at much reduced rentalzs (calculated on the basis of the equipment's
residual wvaliue at the end of the fized period}; secondly, he may re-
turn the egquipment to the lessor which brings the contract to an end,
although naturally he will be expected Lo hand it back in a good state
of vepair and working order; thirdly, the lessee may exercise the option
usually included in his original contract to purchase the squipment
leased at its vesidual value fixed at the time of making the contract.

45, However, of these three optionsg, there is a strong incentive,
financially-speaking, for the lessee to exercise the third, that of pur-
chase for a minimal consideration. The reason for this is that, in
view of the relatively short working life of most of the equipment ta-
ken in leasing, the lessor, to recoup his capital, is obliged to charge
relatively high rentals with the result that, at the expiry of his
lease, the lessee has in effect almost paid the purchase price and will
normally desire to have the ownership of the equipment to show for the
considerable investment already made by him. This is not always the
case, however: where the equipment has during the currency of the lease
become obsolete or it would be difficult for the lessee, having exer-
cised the option to purchase, to procure a future second-hand purchaser
for the said equipment, he wmay prefer to return the equipment to the
lessor. The finance houses usually have a network of specialised second-
hand agents through whom they can dispose of such equipment. However,
as the expense involved in returning the eguipment is the responsibil-
ity of the lessee and is usually no less than the residual value there-
of , the option to return the said equipment will clearly only be exer-
cised as a last resort. '

46. As will be dealt with later, breach by the lessee of his con-
tractual obligation not to resile from the leasing contract during the
initial fixed period specified in the sald contract gives rise to the
payment by the lessee of penalties often described as leonine in their
severity. However, experience has shown the need to provide a temper-~
ament to this role which amounts to a kind of fourth option. namely
the possibility for the lessee 1O resile from his contract at the end
of the first year of the lease, where the economic circumstances which
motivated the lessee in his choice have changed (that is, where the
lessee has seen the mistake of his choice orly once the equipment was
in use or where technical progress has rendered the equipment out-of-
date before it could réasonably have been foreseen at the time of mak-
ing the contract). In this situation the lessee is permitted to buy
the equipment for a price equivalent to the rentals remaining to be
paid and,in addition, the residual value as estimated at the date of
pesiliation. The lessece may then vesell his equipment elther to a
third party in immediate need of such equipment or to the original
supplier in exchange for a newer, morc efficient piece of equipment.



B. Legislative intervention in the fiecld of leaging

47, At the outset it should again be stressed that leasing has
not yet earned complete legal recognition, as, for instance, in the
United Kingdom. However, some countries, and notably France, have en-
acted legislation which specifically sets out to regulate leasing con-
tracts. Still othors, notably the United States. have had recourse to
revenue rulings, reflecting the essentizlly Ffiscal nature of the legal
problems which have arisen in connection with leasing, namely to dis-
tinguish whether what is termed by the parties to be a lease is in
reality a lease or rather a conditionsl sale. This does not mean that
the legislator has been inactive in this fisld in the United States..

- 8. Thus the Uniform Commercial Code would genaprally treat the
phenomenon that has come to be known as financial leasing as a security
interest, and accordingly subject to the filing requivements of Article
9 of the said Code. The Code provides that "the inclusion of an option
to purchase does not of itself make the lease one intended for security"
but goes on to provide additionally that "an agreement that upon compli-
ance with the terms of the lease the lessee shall become or has the op-
tion to become the owner of the property for mo additional considera-
tion or for a nominal consideration does make the lease one intended
Yor security™ (44). If the lease is adjudged to be a security inter-
est, then the lessee will become the full owner of the leased oquip-
ment on payment of such a nominal consideration and hisz creditors will
be able to lay claim to the said equipment unless he has perfected his
security interest in accordance with Article 9.

43,  Whether a lease is in fact a security interest is a question
of the intent of the parties. which is to be determined on the facts
of each case. There iz authority, however, that this must be determined
from the face of the leasc alone when the lease purperts to be com-
plete (45). When a lease is ambiguous as to whether it is a lease op
a secured transaction, parcl evidence is admissible to show the true
nature of the transaction (4#6), The character of 2 lease as a lease
or a security agreement must be determined on the basis of facts ex—
isting at the time the lease was entered into and subsequent defaults
Ly the lessee cannot he made to alter the character of the original re-
lationship (47). Hence the fact that non-payment of rentals may- des-—
troy or bar the exercise of the lessee's option to purchase does not
remove the existence of the option from the determination of the nature
of the agreement, so that it is immaterial that the lessee may in fact
+tose the right to excrcise the option because of non-payment of rent-
als (483,

50.  What might at first sight seom to be a difference between the
size of the respective considerations exacted by the American and con—
tinental lessors for the exercising of the opticn to purchase by the
lessee proves to be simply a difference in vocabulary. Whereas the
European legal systems talk of the vesidual value of the goods, this,
while decidedly minimal in pelation to the actual purchase price, might
appear to represent something more substantial than the nominal con-
sideration mentioned in the U.C.C. Nominal consideration is defined



by one notable authority as ”anj amount which is trivial compared with
the value or the purchase price of the goods” (48). By contrast, where
the lessee must pay = substantial consideration, egardless of the vent-
als he has already pald the transaction would simply Dbe regavded as a
lease with an option to purchase and not a security interest. Thus,
where the lessee had to pay 25% of the list price regardless of the
rentals he had already paid, the opticn to purchase was held to involve
the payment of a substantial consideration and accordingly the lease
could not be regarded as a security interest (50).

51, However, the mere fact that a substantial option price is de-
manded does not necessarily preclude the court from finding that the
transaction was genuinely intended to create a secupity interest in
Favour of the lessor so long as other elements of the case jus tlfy such
a conclusion (51},

52. One writer has suggested that the réal question to be decided
in distinguishing betwecen a true lease and a security interest is
whether the lessee is acquiring an equity in the property, equity here
meaning a capital investment in such property by one who has not yet
obtained full ownership (52). The distinction to be made is one be-
tween payments for the uze of the property and paymentg for the pro-
perty itself, '

" 53. However, to return briefly to the questlon of the option.
prlce whereas the term "nominal cohsideration” would Seeri normally“
to be interpreted by the courts in the United States to mean ' 1.00
or some cther small amount (53), this amount does not in fact differ
much from the residual value figure used on the continent. Thus usu-
ally credits of 80 - 85% of rentals pald are given against the purchase
price, leaving only nominal sums to be paid for the ownership of the
asset. Indeed some courts have adepted a rule of thumb that when the
option price is less than 25% of the 1ist price the lease is a secur-
ity interest (54). : : S e

54, Passing from strictly pflvate law legislation enacted in the
United States regarding leasing, cne should alsc look at the efforts
of the fiscal authorities in the same field. In this connection, there
ig the U.S. Internal Revenue ruling 540 (55), giving some indicia of
intention which are to be regarded as prima facie evidence that the
purported lease is nothing other than a concealed instalment sale.

Thése ara as follows: :

(&) Portions of the periodic payments are made spec1f1cally anpll_
cable to ar equity to be acquired by the lessee.

- (b} The lessec will acquire title upon the payment of a stated
amount of "rentals' which under the contract he is required to make.

(¢) The total amcunt which the lessee is required to pay for a
relatively short period of use constitutes an inordinately large propor-
tion Of the total sum required to be paid tco secure the transfer of the title.

{d) The agreed Yvental' payments materizlly exceed the current
fair rental value. This may be indicative that the payments include
an element other than compensation for the use of the property.



(e) The property may be acquired under a purchase option at a
price which is nominal in relation to the value of the property at the
time when the option may be exercised, as determined at the time of
entering into the original agreement, or which is a rclatively small
amount when compared with the total payments which are required to be
made., . , : . ’

(£) Some porticn of the periodic payments is specifically desig-
nated as interest or is otherwise readily recogrisable as the equiva-
lent of interest,

55. This Revenue ruling has had repercussions throughout the
‘easing world. Thus leasing companies, to the extent that they wished
ke retain the advantages associated with being lessors as opposed to
sellers, have in fact been obliged as a result to turn their contracts
into true leases which are simple contracts of hirve. However, this
must be contrasted with the undoubted desire of leasing companies to
protect themselves against a possible bankruptey of their lessee by
use of the filing facilities provided for by the U.C.C. in the case of
lessors with a "retaincd security intevest" (56),

56. This tendency for leasing operations to draw closer to the
classical contract of hire means also that the average leasing opera-
tion becomes more and morc Just a contract of bailment, which is the
situation prevailing ia the United Kingdom. However, whereas, as has
veen noted earlier United Kingdom law would +reat a lease containing
an option to purchase at the expiry of its term as a hire-purchase op~
eration and not as a simple contract of hire, the nited States courts
continue to recognise that a bailmont lease may contain a provision
permitting the lessce or bailec tn purchase the goods leased, always
by the payment cf an additional nominal sum (57).

57. Equipment leascs have, hewever, been virtually ignored by the
legislator in the mited Kingdom, save to the extent that it was seen
fit to exclude them from the scope of the specifically Consumer Credit
Act 1974 | 1y fact, the term "jlease" is not generally used in United
Kingdom law to dencte the creation of a temporary interest in moveable
property. Such 2 transactilor would instead normally be called a hiring
or bailment. This simply means that financial leasing in the United
Kingdom has not yot schicved the auvtonomy a2 a legal species conferred
on this creature of rhe tfinancial world by ‘the French legislature. As
cne noted authority remarks, “‘he reservation of title to the lessor,
apart from having certain tax implications, is in truth, a form of
security interest in just the same way as the reservation of title under
a conditicnal sale or hire-purchase agreement. As yet, however, Eng-
lish law has not advanced +o the stage of recognising that such types
of agreement ave in iruth secured transactions! (58).

58. The earliest lepgislation specifically devoted to leasing
would seem to be the French law of 2.VIT.1966. In Ariicle 1 of this
law, leasing transactions are defined as follows:

1ol

"les opérations de location de biens d'équipement, de matériel
d'outillage ou de biens immobiliers 3 usage professionnel,



spécialement achetés en vue de cette location par des entpe-
prises qui en demeurent propriftaires, lorsaque ces opérations,
quelle que soit leur dénomination, deanent au locataire la

- faculté d'acquérir tout vu partie des biens loués moyeﬁnant un
prix conveou tenant compte au moinspour partie des versements
effectués a titre de loyers™. (59),

59, Given that we have e\cl“ ed real-astate leasiﬁg from the
scope of the present study, we shall restrict cur remarks to the pro-
visions of the article specifically treating of the leasing of movables.

60. The operations covered by this French law are called “ecrédit-
bail™, reflecting the operation’s intrinsicelly credit-raising function
and its use of the lepal mechanism known as the lease. However, as has
been pointed out, this fails sufficiently to draw attention to the ori-
ginality of this particular form of lease, namely the antecedent sale
contract concluded between supplier and finance-house acting for the
prospective user. The other major criticism levelled at the term
"crédit-bail® is its failure to denote the special subject-matter of
this contract, namely capital equipment {860).

61. The two major criteria established by the law for identify-
ing a "erédit-bail' operation are, first, the purpese for which the pro-
perty is intended - it must be for professional use - and, secondly,
the nction of an option to purchase, an option which must be present
in every contract of "crédit-bail® from the moment it is concluded and
the price for exercising which option must be set out in every contract
of M"crédit-bail" from the moment it is concluded.

' 62. The definitvion of leasing arrived at in P'rance does not differ
very greatly from that set out in Article 1 of the Belgian arrété royal
of 10.X1.1967. This characterizes leasing operations as follows:

(a) . the transaction must involve capital egu1pment which is HSed
by the lessee exclusively for professional purposes :

(b) the goods must be purchased by the le usor with a view to their
being leased according to the specifications of the future lessece;

{c) - the duration of the lease as fixed in the contract must corres-
pond to the presumed economic working 1ife of the goods: '

(d) the instalments to be paid must be worked out in such a way
as to amortise the valus of the goods leased over the period of use
fixed in the contract;

{(e) the contract must give the lessee the option to become the
owner of the goods lesased, at the expivy of its term, for a price fiwred
in the contract which wmust correspond to the presumed residual value
of these goods (61).

53. It will be noted that the Belgian definition, while showing
considerable similarity to that selected by the French legislature, is
at -the same time wore complete in its reflection of the true nature of
leasing transactions {6?) Thus, unlike the Trench law, it mentions
the idea of the goods' presumed econcmic working life, their amortisa-
tion and residual valug, The Belgian arrété royal also mentions that
the goods leased arce acquired according to the "specifications™ of the
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future user; this emphasises the credit-raising nature of the opera-
tion still further.

64. Both these definitions limit the use of leaging to capital
equipment acquired for professional use. It is not, however, clear
whether this means a total ban on the use of leasing by private indi-
viduals, although numerous arguments have been lined up against such
an extension, largely based on the tight regulation of consumer credit,
& subject where criteria of public rolicy also become involved in the
protection of the consumer and TONey .

65. The influence of the French law on the definiticon adopted by
the Belgian legislature is nowhere more evident than in the compulsory
inclvsion of an option to purchase at the expiry of the lease. The
French "doctrine" and case-law had been unanimous in arguing that such
2 clause was of the essence of leasing, whereas the United Kingdom, as
has been mentioned earlier, would consider a lease containing such a
clause nothing less than a hire-purchase agreement. However, aven in
Belgium the presence of an option to purchase clause hag been questioned
in doctrinal cireles (63). It has been argued that, on the one hand,
the firm leasing the equipment is generally in no way interested in the
question of title to the equipment, but solely by being guaranteed the
use thereof  over a certain period. Furthermore, it has been argued,
the exercising of such an option at the expiry of the lease would in
effect hardly have any sense, as the price to be paid on exercising
this dption being either noninal or non-existent, the lessee in fact
has no real choice and ne financial calculation to work out. In these
circumstances, it is debatable according to this current of opinion
whether this is any real option to purchase at all. In fact, it should
be noted in this connection thot German revenue case-law has admitted
the purely nominal nature of such ap option to purchace (B4).

66, A factor menticncd in the French definition but absent from
that set out in the Belpglan errétd royal is the idea that the price to
be paid on exercising the uption to purchase should take account of the
instalments alpready paid during the course of the iease., I+ will be-
recalled that the presence of such a factor in 2 leasing contract would
in the United States coustitute prima facic evidence for the fiscal
authorities of that country that the operation presented as a leasing
transaction is merely a concealed sale. (B5). :

87. No specific legisiation has yet been directed at leasing. in
the Netherlands, althoush it would seem that the term "afbhetalings~
transactie” as defined by the law of 13.VIT.1961 is broad enough to em-
Lrace all the operations generically known as leasing. This Dutch law
broke free of the iron-collar imposed by the categorics of saleg and
leases ® as to promote a single set of rules.

68. In the Paderal Republic of Cermany regulation of leasing has
not advanced beyond the stage of fiscal regulatione (867,



B3, The Italian Camera dei Deputati was seized of a "proposta di
legge" by Messrs. D'Arezzc and Speranza on 25.X.1973; this is limited
1D 3C0Pe to a regulation of what has hitherto been described as financial

+ leasing,

70.. Thus Article 1 of this bill reads as FoXlows:

"The following are financial leasing operations if the
lessor is a company incorporated in accordance with Article
2 of the present Law:

_ (1) the leasing of moveables, even if these arve entered
on public registers, acquired or had made by the lessor on the
indications of the lessee, with an opticn for the latter to
become the owner of the moveables leased, at the expiry of the
term agreed for the lease, against payment of a fixed price,
except in-soc far as is provided by Article 5 of the present
Law; ’

(2} the leasing of immoveables, fop industrial or commer-
cial use or for use in the public interest. acquired by the
lessor on the indications of the lessee or, on his behalf, had
built by the former, with an option for the lessce to become
the owner of the immoveables leased at the end of the period
agreed for the lease, against payment of 3 fixed price, except
in so far as is provided by Article 5 of the present Law.

If the particular financial leasing overation bears on
machinery or equipmert, these, even if physically affixed,
~joined to, or incorporated in an immoveable, are subject, for
-all purposes, to the legal regime governing moveables, the
lessor being autherised to have them separated from the immove-
able to which they may be affixed op jeined or in which they
may be incorporated®. (67)

71. The last pavagraph, while providing an interesting sclution to
the eventual problems that may arise in the ovent of the insolvency
of a firm which, as the lessce of moveables, has, in order to use them,
been obliged to affix them to ov incerporate them in the immoveable which
is its plant, can, howover, for the moment be left to one side., What
is interesting in the context of this chapter is rather to compare sub~
paragraphs (1) and (2) with the French definition of "erédit-bail". Like
the French law it extends to the leasing of both equipment and real-
estate, sets out the triangular relaticnship between the parties to such
operations, indicates the credit-raising purpose of the operation in
its mention of the "indications of the lessee" and also contains the
option to purchase at the expivry of the lease. Whereas the French de-
finition only covers leasing for professional use, the Italian bill
makes. ne such restrictics in the case of equipment leasing, which must
be presumed to mean that it embraces consumer leasing too under sub-
para. (1) and, with regard to real-estate leasing. speaks not only of
industrial and commercial use but also makes the bill applicable to
leasing operations conceived in the public interest. Unlike the French
definition, it makes no reference to the price to be paid on exercising
the option to purchase at the expiry of the lease taking account of the
instalments already paid over the course of the lecase and unlike the



Belzian definition makes no mention of the goods’ presumed economic
working life or their amortisation. Regardivog the relation of the op-
tion price to a hypothetical residual valiue the geoods may still possess
at the expiry of the lease, 1t should be noted that whereas Article 1
only speaks of ™ a fixed price”, Article § clearly relates this to the:
residual value of the property as Fixed by the parties in their origin-
al contract.

72. Article 2 of the same bill goes on t6o define the only firms
which may carry on the activity of finance-lessor: these firms must be
incorporated as limited companies with a capital of not less than one
billion lire (L. 1,000,000,000) (&8).

73. Article § of the same bill provides for the situation where
the finance~lessor company goes into liquidation or is wound up: in
this case the lessee would be entitled to become the owner of the pro-
perty leased even before the expiry of the term of the lease, against
payment of the remaining instalments, minus the company's profit, and
the residual price as fized in the contract (89),

C Legal nature of leasing contract

7%, Many are the authors who have in recent years had occasion
to exert their analytical skills in dissecting the legal nature of “he
leasing contract (70)., BDBefore embarking on some of the main classifi-
cations put forward, ome might perhaps be permitted to make one opr two
general cbservations regarding the nature of this very special and or-
iginal contract, on which most authors would be in agrs=ement (71).

75. First, it is of paramount importance to remember that leasing
is above all else az financial operation, something which the lawyer
approaching this subject must never lose sight of. Therein is to be
found its specific nature, the source of its difficulties and the key
to a solution of the contractual structure used to clothe the credit-
raising operatien which is really involved.

76. Secondly. leaging emerges as an institution which is complete-
ly part of what the French call "droit des affaires” and what might in
English be loosely referred to as business law. This explains the pre-
dominant part played by the fipancisl world, rather than lawyers, in
modelling legal vules for this new contractual tochpique. It under-
lines the originality of leasing as a complex, modern contract. One
of the most distinguished authors in this field has pointed to it as
a fundamental social, economic. and legal phenomenon of our age In re-
spect of the renaisszuce of the contractual pheromenon (72). It also
must influence derisively the methods of interpretation and reasoning
to he applied to the subject, so that these can no longer be those
which would traditionally be employed by lawyers.
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77. The.third of these general ideas concerns the apparent. basic
economic disparity of the parties involved. In many rcspectss leaszng
~ig a contract of adhesion. The lessee is usually far less'in a posi~

tion to discuss the clauses contained in the contract as, leasing being
expensive, he will only use it where it is dictated by necessity. The
seller of the equipment is foncerned simply with sell;ng his wares and,
although he has often played a considerable part in persuading the
lessee to use leasing, he will ncrmally consider that, oncé the contract
of sale has been concluded, his part in the operation is at an end and
any difficulties that may arise for the lessee do not concern him. It

is the lea31ng company which, finally, imposes its will, modelling the
contract in such a way as to multinly the guarantees of its credit
and its exemptions fyom 11abLllty {73).

78, Lastly, one notes that leasing owed its ordigins in Europe to '
its usefulness in Cchumventlng those legal problems which arose in
connection with other financial operations aiming otherwise in the
same direction: that is, it .started out as a means of cirtumventing
the law. This sometimes gives the impression of fraud and that it was
used to deprive traditional 1nst1tutlons of their substance and thelr ‘
COnsequences.' :

79. 'These preliminary general obbervatlono having been made9 it
should immediately be pointed out that the doctrinal:controversies
about the legal nature of the leasing contract rage almost unlquely 1n _
continental Civil law countries, the attitude of the Common law coun-

tries being reasonably stable v1s a-vis the legal nature of this new
contract. In the United States, as we have already expounded earlier
{74}, the courts distinguish between a security interest and a true
lcase while the revenue authorities distinguish rather between a true
lease and a concealed sale. The criteria governing these distinctions
have already been set forth, sc that here it suffices simply to repeat
that, for the practical reasons mentioned earlier, such as avoiding fis-
cal c1a351flcat10n as a concealed sale, leasing operations have tended’
in the United States to revert more and more to the classical ballment
contract, which, after all, is how leasing operaflons began.

80. In the United Kingdom, as has also been expounded above (75)
a leasing contract, to the extent that it is recognised as having a
distinct legal significance, is a contract of bailment gua contract of
hire. " The inclusion of an option to purchase at the cxpiry of the
lease, as hds become the rule with financial leasing on the contirent,
would be regarded as turning the operation into a hire-purchase agree-
ment.

81, 1In fact, the finsncial leasing contract as it has evolved
can be regarded as something akin to a hire-purchase or instalment sale
and in this connection it is useful to remember that in the United King~
dom the same finance companies tsually handle both leasing and- hive~
purchase transactions. However, what is most important is to bear in
mind the origins of the leasing operation, as, no matter how many chdr*
acteristics of other institutions have been added to it since its ex-~
port to BEurope, it.is the bailment/contract of hire situation which
lies at the root of 211 leasing contracts, whether they are practised
in Civil or Common law countries.



82. Leasing must be seen,; above all, as a creature of the law of
personal property (notwithstanding its subsequent extension to real=~
estate), and its relationship to the law of oblipations is necessar-
ily secondary to this (76). Leasing is nowadays defined in the Anglo-
American legal field as the conveyance of an interest {77}, giving the
lessee rights of an almost proprietary nature, so that he holds the
goods at his entire risk and responsibility. This emphasises the pro-
prietary nature of leasing, Anglo-American law attaching the greater
importance to the duration of the right rather than the personal re-
lations between lessor and lessee {78).

83. The different legal minds of the different dountries belong-
ing to the Civil law family have all contributed more or less differ-
ing interpretations of the legal nature of the leasing contract. It
is proposed to deal with the major of these suggestions country by
country.

84. 1In France, first of all, the triangular relationship at the
root of leasing operations has given rise to several definitions. Some,
and it might be added some of the most distinguished authorities on.
this new contract, see a "mandat" or agency situation, although there
is little unanimity on the ecxact ordering of the relations involved
" within this suggested contractual framework (79). Others see the cre-
ation or execution of several "mandats" or agencies fitting into one
another and completing each other (80). Several authors. claim that
what is involved is rather a"stipulation pour autrui” (81). All these
theses find some substance in the sequence of cperations making up the
classical financial leasing contrvact. Thus a "mandat" ‘situation is
seen in the lessor's ensagement in the leasing contract he concludes
with the future user to purchase the goods as described in the said con-
tract from the supplier equally mentioned in the contract (82). A
different "mandat" is cluimed, and has been even sustained in the
courts (83), in the Future user's negotiations with the future seller
in the name of the subsequent purchaser/lessor (64). Once the contract
has been signed the lessee is argued to act as an agent for the lessor
in recelving the goods leased ("mandat accessoire ou administratif dit
de réception ou de recette de la chose donnée 3 bail") (85) and in ex-
ercising the latter's pights to bring acticns for damages against the
supplier (86). This last fact is also seen as evidence for the exis-
ence of a "stipulation pour autrui’, as an accessory to the sale con-
tract between supplier and finance house, the iossor usually leaving
it to the lessee to go against the supplier for any poesible defects
in the goods supplied (57).

85. One learned author (88) has concluded that what, in fact,
Ties behind all the analyses put forward in the varicus theories and
what explains and justifies them all is the fact that the leasing com-
panies have tried to transfer to the lessee those rights and obliga-
tions, privileges and duties which would normally pass to the lessor
but which, in the special case of leasing, where the lessor is nothing
more than the means of raising the necessary credit td secure the use
of the desired equipment, cannot be expected to attach to a simple
"bailleur de fonds". As a result of thig complex and original situation,



the law has had to harness techniques to produce somz of the effects
of ownership as well as "usus" in the person of the lessee. In this
situation; the author sees the creation of a "mandat imparfaiti" the
lessee only lering to the lessor those vights and obligztions necess-
ary for the exercise and protection of its jurpose as a source of cred-
it, while reserving for himself those which a simple credlt source '
couldnot be expected to fulfil.

86. It would seem that all the Civil law countries recognise the
compound, hybrid nature of the leasing contract as a mixture of a conr
fract of hire and a contract of sale. The French and Belglans talk of
a "dontrat de louage de choses avec promesse unilatéralé de vente" {99)
and the Germans of "Mietkauf.”™ (90) Both these terms are broad enough
to embrace more than just the typical finaneial ‘leasing situation, as
they ignore the complexity brought abbut by the third party to the op-
eration known as financial leasing. However, in Germany as in France
it is recognised that for the original, modern, complex contractual
operation known as financial leasing something more than just "contrat
de louage de choses avec promesse unilatérale de vente” or "Mietkauf™
is involved. Thus mny French- and German-speaking writers feel that
leasing contracts are better explained by the particular ¢lauses con-
tained in this new contractual form, and thus press for its recognition
as an innominate, sul generis contract (91). The same solution,has
beén advocated by the Italian doctrine (92).

87. However, before discussing this, one should examine some of
the proposed classifications to be found among German-speaking writers
on the subiect. GSome of the most eminent authorities see it~ ag just
another "Mietvertrag' or hire-contract, albeit under a different guise
“and-with certain spemcial characteristics (93). Others subscribe to the
" thesis that it is a sul generis contract {"Vertrag eigehen Charakters")
containing elements ~Ff both hire and sale (S4). Others still advocate
that it is rather a mixed contract ("gemischter Vertrag') containing
elements of "pacht,” “Darlehen' and sale {95). Another school of thought

poses the gualification of YRechtskauf', with the lessee buying
from the lessor a right to uss which is limited in time and fa1ls under
the law of Obllggtlﬁn rather than the law of personal property (956}.

88, There is also a strong German advocacy for its definition as
an agency contract (VGeschiftsbesorgungsvertrag'), on the ground that
the leasing company acts as the agent of the lessee in obtaining the
equipment desirved by the latter, having it handed over to the lessee
for use and in supplyving the necessary finance (27). However, this
"agency" thesis has been muchcriticised on the ground that it mislays
the emphasis of the leasing operation which should rather centre on the
"cessien d'usage" coupled w1th the option to purchase (98).

89. Another authoriy (99) argues that the only link which leas-
ing has with "Pacht" and hire is the moment of handing over of the goods
and that where a leasing contrvact incorporates an option to purchase,
+the whole opepation might perhaps best be regarded as a special form
of instalment sale. This conclusion has also been proposed by an im-
portant contribution to Swiss doctrine {100).



90. There is an echo of the United States revenue authorities®
reaction (101) to the genuine financial leasing cperation in the defin-
ition suggested by some German writers, namely that the purported leas-
'ing is in reality nothing other than a disguised sale. In support of
this thesis it is pointed out that in financial leasing operations in-
corperating an option to purchase the total sum of the instalments plus
the option price cover the cost of acquiring the property in the goods
(102}, .

91. Several writers (103) have pulntca to the striking similarity
which exists particularly in Austria and Switzerland between the distri-
bution of the rights and obligations under the leasing contract and usu-
fruct. Thus under both the ABGHE {104) and the Swiss Code civil (105)
all the risks and charges of the usufruct are the responsibility of the
beneficiary who is also responsible for keeping the object of the usu-
fruct in a good state of repair. However, any attempt to assimilate
leasing contracts to usufruct is doomed from the start by virtue of the
fact that, on the one hand, the parties to a leasing operation neverp
intend to create a right in rem with the different and particular con-
tractual framework that would entail (106) and, on the other hand, the
aim of leasing does not require "Dinglichkeit" (107).

92. The Bundesfinanzhof of the Federal Republic of Germany has

in a now famous Jjudgment (108), already referred to above, that of 26.
1.1970, held that in the vast majority of cases financial leasing con-
tracts should be treated as sale contracts and the lessee should, for
. fiscal purposes, be treated as the economic owner of the equipment in

his possession, This decision held that financial leasing should be
treated as a sale contract in all cases wheve the basic duration of the
leasing contract represents 90% of the equipment's normal economic work-
ing life and, where the basic duration of the leasing contract . is shorter
than 40% of the equipment’s usual economic working life, only in those
cases where the lessee is given an optien to renew (109). However, it
must be borne in mind that this qualification of leasing as a sale, in
exactly the same way as in the United States, as we scught to show
earlier, is only valid for the purposes of revenue law and has little
substantial influence on the classification to be given leasing for
private law purpeses. And a leasing contract, whilst it may contain
elements of sale, perticularly as a result of the option to purchase,
iz somsthing much more complex than a sale contract as this ls under-
stood under private law, and dees not even contain the essential of all
sale contracts, namely the sellerfs duty to transfer property in the
goods (110).

93, However, it quickly vecomes clear that holes can he picked
in nearly all the classifications put forward (111). Hire asg this is
normally understceod hardly squares with the distribution of risks in
lcasing. Against the thesis of a "Rechtskauf" it has been pointed cut
that the law treats the granting of a pright to temporary use under the

law of obligations as "tliete™, “Pacht" or "Leiho'. As we have remarked
tarller5 the ”Gbschafisbeoorgung” or agency thn%1' fails to take account
of the predominant purpose of leasing operations, rameiy the "cession

d'usage", "Gebrauchsiiberlassung" or the use of Lhe equipment (112).
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gu. The all-important factors to be borne in mind in seeking out
the legal nature of the leasing contract remain the purposé for which
the operation is entered inte, namely to procure for the lesses uszé of
otherwigse very expensive equipment, the means resorted to in achieving
this_purpose,‘namely the credit facilities of finance-houses, thereby
giving leasing its distinctive chanacteristic as a paramountly credit-
raising operaticn, and the purely financial nature of the rdle played
by the lessor whose sole interest subsequent to the drawing up of the
leasing contract is in amortising his property over thé course of the .
lease- which must accordingly correspond to the presumed economic work-
ing life of such property. A1l these three factors distinguish the
ieasing contract from those. other two institutions of credit law to
which leasing is often likened, the hive-purchase agreement (113} and
instalment sales (114): the overriding purpose of the last two opera“
tions is sale, albeit on a deferred basis, wherecas sale only comes into
leasing &s an optional subsidiary element to the essential purpose of
procuring the use of the particular item of property desiréd by the -
prospective lessee. - ' o B

g5. From all these attempts to £it leasing intoc pre-existing le-
gal classifications,it emerges quite clearly that, whilst it is true
that leasing contains elements of ali these institutions; nbne really
does justice to its quite original, complex, hybrid nature and it is
for this reason that recént years have witnessed a growing doctrinal
movement towards recognising leasing as an innominate, sui generis con-
tract (115), to be recognised by its own special clauses (116). This
course has not only been advocated by an influential corpus of both -
French- and German-speaking doctrine (117) but has also earned judicial
approval in the first decision of the Italian courts to discuss the
precise legal nature of this contract (118): this notwithstanding the
oxistence of an equaliy-divided, if less voluminous doctrine (119).

96, Tt is submitted that it would accordingly be more profitable
to abandon the sterile approach of attempting to make leasing fit into
ready-made contractual aschémas and to treat it instead as an innominate,
sui generis contract which, to an extent and proportion that will vary
From contract to contract, embodies elements of many existing legal
institutions but which in substance can only really be explained by
reference to its economic finality, namely the raising of the necessary
credit to procure for the lessee use of the egquipment needed by him.

As such it transcends the boundaries dividing the Common law realm of
personal property - being essentially concerned with the creation of

a temporary right to use moveables which pesults in the user bearing

in respect of those moveables virtually all the risks which would norm-—
ally be associated with ownership - from the Civii law realm of the law
of obligations, the leasing contract being to the civilist traditicon
essentially a consensual contract cemented by an "accord de volontés'.
This overlapping simply reflects the technique’s exportation from the
United States to essentially civilist burope and the inevitable change
of emphasis brought abcut in the legal framework to correspond to the
operation's economic finality. However, it is submitted that the only
difficulties this vaises are mainly of an academic nature and that a
suitable regulation of the leasing contract can be modelled by reference
+o the individual clauses that generally make up such contracts {(120).



- 26 -

97, As a postscrlp’c3 one should mention the very interesting
approach to the question of a legal framework for leasing to be found
in the suggestion of one noted British authorlty on credit-law (121):
he uuggested that what is really called for is the creation of a uni-
form securlty interest applicable to.all forms of security in personal
preperty in the same way as Articlé 9 of the Uniform Commercial Code
of the United States (122). A uniform security interst would represent
an enormous step in the harmonisation of the equally enocrmous prolifera-
tion of heterogeneous security devices currently each govermned by its
own special rules and each requiring a distinct procedure to secure its
perfection. Thus the single term "security interest™ as employed in
the U,C.C. covers the whole variety of separate credit devices that had
hitherto been allowed to develop independentiy of one another, that is,
conditional sales, chattel mortgages, trust receipts, charges, pledges,
hypothecations, etc., and Article 9 of the said Code accordingly classi-
fied these interests not according to the pre-existing legallstlc dis-
tinctions but by reference to the functional differences in the purpose
and effect of the security. Such a system would also serve to harmon- .
ise the Civil law and Common law. thecries of security in personal pro-
perty. . Whilst it is evident that the scopc of this suggestion is far
Droader than the ambit of the present report (123), it nevertheless
represents a line of poa-,ltlve thought for futurc harmonisation which
should not be lost sight of in preparing uniform rules for leasing and
points above all to the practical, overall usefulness of the security
interest as a well-tried model for a uniform regulation of the leasing
contract.



IV RIGHTS AND OBLIGATIONS OF THE PARTIES UNDER THE LEASING CONTRACT

98, The rights and cbligaticns of the three parties to the typi-
cal financial leasing operation are much the same in all countriesg
this similarity reflects the broad similarity of the terms and condi-
tions sontained in the average leasing contract which can be regavded
as an adhesion contract with all the asscciated sconomic digparity
between thée situations of the different parties therelo, the lessee
usually having little or no choice in signing the said contract to
alter ?he often very harsh terms being jmpogzed upon him.

A Obligations of Supplier

39, The supplier or his agent must:

1) Consign the egquipment ordered by the lessor as a pesult of the:
leasing contract. He must slso instal the said equipment. This would
normally fall to the lessor but in the special circumstances of the
leasing contract, the lessor, fulfilling a purely Financial function |
as a source of credit, discharges himself of this obligation in favour
of the supplier or his agent, even though the latter is not a party to

the actual contpact. The supplier or his agent must accordingly re-
spond for any delay in deiivery to the lessece directly.

2) Respond for any defects which might affect the lessee's use
of the equipment. 7This covers not only what the French term "la gaban-
tie du matériel," i.e. the guarantee that the equipment delivered con~
forms in all ways to that specified by the lessee in the leasing con-
tract, but also what the French term "ia garantie des vices cachés,”
the guarantee that the equipment has no hidden defects which may render
it unfit for the use for which it was intended or which would reduce
this use to such an extent that the purchaser would never héve deduirved
it. : ‘ '

100. These duties incumbent on the supplier would normally fall
on the lessor who in the special civeumstances of the leasing eontract
avoids these with the agreement of the lessee, For the following wea-
SOns: ' '

(a) he has played no part in the choice of the equipment, which
has rather been selected (sometimes even conceived) by the future user;-

(b) given his uniquely financial competence, he has no desire to
assume any responsibilities of a technical nature;

(¢) the guarantee which he owes at law is broader than that
generally owed ty a supplier or manufacturer whose "guarantees" are in
fact guarantee-limits; ,

(d) as a finance company invoived in a great deal of business,
the leasing company cannot take on these potential legal risks which
would weigh down its buginess appreciably, and for which it ig ill-
prepared as a result of the multiple technical problems that would be
involved (124).



101. Various offorts have been made, expecially in French doe-
trine, to explain and Jjustify this transfer of what would normally be
the obligations of the lessor to the manufacturer or supplier. It
should alsoc be pointed out that the Common law jurisdictions would nct
seem to recognise as yet any such right and obligation relationship
directly subsisting between the lessee and the supplier, first, because
of the rule of privity of contract and, secondly, as a direct conse-
quence of what has just been said, because such obligaticns under a
contract of hire -~ which is the way in which Angio-American law con-
giders the new legal species known as &qulpment lﬂ351ng - can only
arise between lessor and lessee. :

. 102, French doctrine on this subject is split between the adher-
ents of a "mandat" or agency (125} ~ by virtue of which the supplier or
manufacturer acts as agent for the lessor as regards everything concern—
ing deliveryand the technical questions connected with the guarantees
attaching to the goods leased - and those who favour a "stipulation
pour autrui (126) ceoncluded between manufacturer or supplier of the
equipment and the lessor- tO*be in favour of thé future user. Both
these explanations, and also that of a "délégation" (127), have attract-
ed the attention of the courts both in France and in Belgium. The
I'rench Cour de Cassation (128) in an impobtant decigsion preferred to
have recourse tc the theory of a general "mandat" conferred on the
lessee by the leszor to exercise all the pights and actions of the
lessor, and held that this general ™mandat™ could be set up against the
‘original supplier of the equipment, provided that he knew of it and had
agreed to it. It is intoresting to nete that, in reaching this deci-
gion, the Cour de Cassation recalled the very real interdependence ex-
isting between the contract of sale and the contract of hire, which
between the two of them provide the substance of the complex leasing
operation, going on to remark that this interdependence meant the sub-
ordination of the existence of the one to that of the other and a con-
fusion of the parties' rights and obligations such that sach of them
may exercise them or be bound by . them.

103. A similar peneral agency thesis has been advanced in the
United Kingdor between the dealer and the finance company in the case
of hire-purchase agreements (129}, with the. former being recognised by
the courts to be agent for the finance company for the purposes of
delivering the goods and, as a result, it being thought that the fin-
ance company will by reason of its duty to deliver become responsible
for lack of care by the dealer in relation to the state of the goods;
i.e. for defects which mean that the goods are not delivered in con-
formity with the hire-purchase contract. It iz suggested by one re-
putable authority in the field that the finance company would probably
ncet, however, be lizble fnr such lack of care where the defects did
not vitiate delivery =~ e.g. because the obligation to dellver is
gualified by the terms cf the agreement (130).

104, There are even some writers who believe that all these diffi-
culties are solved by the exemption clauses which the leasing compan-
ies incorporate in thoir contracts with the lessee, by virtue of which
they purport to exclude any guarantee on their part and to transmit to



the lessee any rights and actions velating to such guarantees against
the supplier (131). However, when all iz sald and done, as the authors
of this report have been seeking tc show all along, what really lies
behind and justifies these gudrantee exemption clauses is the fact
that, on the one hand, the leasing company is playing more the rdle

of a "bailleur de fonds” than that of a lessor of moveables, and, on
the other hand, that the lessee has had complete freedom in choosing
the equipment he wishes to use, has discussed the means of delivery
and installation and is a professional who is able to make his own
assess nent of the worth and robustness of the equipment subsequently
to be acquired by the finance company. The second of these reasons
would appear to be the more important in this particular connection,
as it lays the stress on the special part played by the lessee in this
special type of hire operation and thus further underlines the origin—
ality of the operationm. Then one should also ask oneself whether it .
is not in fact fair that the lesSeelshQuid_support a degree of respon-
sibility more in proportion to the extraordinary position he enjoys

by comparison with the normal legal situation of a lessee. It is sub-
mitted, therefore, that this points in favour of recognising, in the.
special circumstances obtaining in the context of a leasing operation, .
the existence of a nexus of vights and obligations as to delivery and
guarantees between supplier and user, to the consequent exciusion of
the lessor's liability in respect of these matters. :

B Obligations of lessor

105. The leasing contract is, in economic terms, concerned with
the furnishing of credit and, in legal terms, with a hiring. As a
result of the economic side of the operation, the more important -
aspect of leasing, we locate the main bupden of the lessor, ndmely his -
supporting of the risk of the lessee's creditworthiness, against which
he has, however, a sound security in his actual ownership of the equip~ .
ment (although, as we have remarked egarliier, this may raise enormous
problems where the lessor and legsee are in diffevent countries (132} )
plus the quite severe penalty clauses incorporated in leasing contracts.
The legal facet of the operation for the lessor is to conclude the cons
tpact of sale with the supplier named by the future user and to have
the equipment delivered to the user by the said supplier. Here we see
once again the characteristic features of an agency relationship, re-
garding which refercnce is made to our remarks under A) Cbligations
of supplier, above. It should also be noted in this connection that
the lessor can never escape his liability to pay the price of the
equipment stipulated in the contrvact of sale between the supplier .and -
itself. This is a liability which for once is perfectly consonant with
the lessor's purely financial rdle and is mot open. to exemption.



106. In-addition, the lessor must £ix the duration of the lease,
in the calculation ¢f which he will have fo béar in mind the average
estimated economic working life of such equipmént in the face of the
rate of technological progress, the type of cquipment being leased,
and his overriding need to amortige his equipment over the course of
the said lease,’ ' ’ ' o

107, Aﬁart from the United Kingdor:ie where such a term would +turn
the agreement into a hire-purchase operation, subject to the rigours
of that country's hire-purchase legislation, the lessor will also nor-
mally stipulate in the leasing contract a unilateral, irrevocable un-
dertaking to sell the equipment at a price fixed in the contract upon
the expiry of the léase - this is the optioh to purchase which we have
discussed earlier and for which the readér is Peferred to earlier
chapters (133). However, as has also been indicated earlier, the op-
tion to purchase the equipment is not the only solution available to
the lessee on the expiry of his lease - he can also elect to renew
his contract, usually at a reduced rate of rentals, op simply to re-
turn the equipment. The reasons militating in favour of the option
to purchase being. exercised have also been set out in preceding chap-
ters (133).

108. The lessor does not normally undertake to guarantee the
lessee's use of the equipment for the entire duration of the lease,
but where he does so, the service costs will be taken into account .
in computing the amount of the leasing rentals. :

109. Under the Common law, the lessor would also be liable to
ensure the lessee’s quiet possession of the equipment, given the class-
ification of equipment leasing as a contrast of hire under these sys- : -
tems (134). This is a normal incident of all hire contracts and en-
visages interferences not only by the lessor but also by third part-
ies (135). However, leasing contracts will usually reserve to the
iessor the right to enter znd inspect the equipment leased (136),
This is also a normal incident of hire contracts.

C Obligations of lessee

110. Reflecting the all-important part played by the lessee in
the complex financial operation which has come to be known as leasing,
the lessee is obliged to support a far broader spectrum of obligations
than would normally fail t0 a lessée under a hire contpact. This is
as a result of the purely fiﬁahcial,'crédit—raising réle played by |
the lessor and the wpecial position ehjoyed by the lessee, both in-
itially in being completely free to¢ select the equipment’ according
to his needs and in the light of his professional knowledge and sec-
ondly in his owner-like possession of the equipment during the currency
of the lease. These matters have alrcady been touched on more than
once in this veport but mevit particuiar emphasis,
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111. The obligations of the lessece are wide-ranging, then, in
respect of the equipment in his possession and correspond to his al-
most owner-like position in respect of that f:quipmerit3 enhanced, let
it be remembered, Ly the legsor's transmission of virtually all his
rights and actions in respect of the said eguipment to the lessee.
These obligations are as follows:

1) Payment of rentals

112, This is undoubtedly the primary duty of the lessee, failure
to comply with which will render him 1liabls to pay severe penalty
clauses and cause the ipso facto avoldance of the contract. The
rentals, as we have alveady cuplained, are computed by the ledsor in
such a way as to amortise the equipment over the course of the lezase,
covering his costs and allowing him a profit margin. These instal-
ments are payable monthiy to ensure the lessor a regular inflow of the
money invested by him in his purchase of the equipment.

113. The lessor's resepvation of the property in the equipment
means that, on the lessee's failure to pay the rental therefor, he
has essentially the remedies of a hypothecation (137). Interruption
of the lessee's rentals means that the lessor may retake possession
of the equipment, which will generally entail the discontinuafce of
the lessee's business which will normally depend on the use of the
said equipment. The intransigent use made of the strict clauses of
the leasing contract i this regard stands usually to bring disaster
falling around the lessee, especially as the clauses providing for the
lessee to retake possession are accompanied by penalty clauses which
have more -than once attracted the attention of writers as being dra-
.conian or lecnine.

114. These penalty clauses usually provide that the lesscr is
entitled either to ligquidated damages to cover the cost to him {(the
"damnum emergens') plus his loss of profits (the "lucrum cessans'}
brought about by hig having to take repossession of the equipment or
to a sum of compensation equivalent to the sum of the rentals still
to be paid, or to ‘hoth.

115. Quite naturally, thelessee and his creditors in the event:
of his bankruptey have contested the validity of these clauses in
the courts. In France and Belgium first of all, a synthesis of the
decisions given on this subiect {138) would indicate that the validity
of these clauses is in general admitted. The claims for their
"nullité" on the grounds of public order based on their draconian
character, i.e. the lessor's abusing the economically powerful posi-
tion in which he finds himself vis-d-vis the lessee and leasing's
similarity to an adhe&icn contract, have thus been rejected. Egually,
however, it would seem that the judges will nct invoke Article 1231
of the Code civil, which empowers them to réduce the sums fixed as
liquidated damages, where the principal obligation has been partially
performed, against these penalty clauses, apguing that this article
is not applicable wherc the parties te the leasing contract have ex—
cluded its application by themselves providing whal ganction should
Follow partial non-performance of the obligation incumbent on the



lessee (139). In support of this iine, they have pointed out that
the parties were completely free to regulate as they chose the burden
of risks and the medalities of aveidance of the contract {140}, and
they have noted that the phases of the operation are linked by a tie
of interdependence, that the parties have uhLoCn an indivisible obli-
gation and that the lrasing contrzet cannot he partially performed.

116. To be noted in this respectare, however, the words of the
authors of the Rapport on the 1972-1973 "Année judiciaire™ of the
French Cour de Cassation (141). They esteem that French law is ovep-
severe in this subject and call for an amendment to Aprticle 1152 of
the Code civil which would pepmit the judge to check on the excessive
sums fixed in some penalty clauses and to reduce such sums in the 1light
of the actual extent of the damage suffered Ly the lessor and of the
seriousness of the default committed by the lessee.

117, One writer (14#2) has called for legislative action to fix
a limit to the compensation that may be laid down in the leasing con-—
tract in the event of such breach. A Belgian writer {(143) argues that
the Prench and Belgian courts have been mistaken in considering Article
1231 of the Code civil'tc he only of a suppletory nature, and argues.
that it raises rather a guestion of public order, as Article 1231 is
only an application of Article 1229, so-that the main article being
a question of public order, its subsidiary article must also do so.
He invckes a decision of the Belgian Cour de Cassation (1u4) which
held that Article 1152 should not-be applicable where it emerges from
the evidence that the penalty clause cannot be an asgreed estimate of
the damage. He points alsc to the draft Convention prepared by a BENE~
LUX working group for the unification of the law velating to penalty
clauses, which provides that the judge should have a general power
to temper penalty clauses according to equity (1#5),

118. The situation with regard to these clauses in Common law
jurisdictions is guite different. First of all, in the United Kingdom
it is commonly provided in’ the minimum payment clause inserted in
leasing contracts that the lessor, subsequentlily to his repossession of
the eguipment leased, wiil then proceed to its sale with a view O
determining the exact zize of the minimum payment to be exacted from
the defaulting leszsce. However, the sum for which the lessee has to
be given credit in CumpuLlncthls compensation is not the full proceeds
of this'sale but only the amount by which this exceeds what would have
been the value of the equipment at the expiry of the lease {146).

To the extent to which this makes prior estimation of icss by the
lessor more diffigul*: the courts have had a2 tendency to view such
minimuwn payment clauses in contezcts of hire with wore favour than -
would have heen the case, say, with the equivalent clause embodied ir
a hire-purchase agrecment.  However, the gulding principle of the
Common law in thesc matters is to determine whether the sum fixed in
such a clause -is limited to the loss actually suffered by the lessor.

Given the difficulty of the time which would have to eiapse before the. - .

amount of the lessoris loss could be accurately quarhifled one lead—
ing judge commented: :
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"The courts would be doing an ill-turn to those whom the
rule about "penalty clauses' is designed to protect if they were
to apply it so as to make it impracticable for parties to agree

at the time when they enter into a contract on a fast and
easily ascertainable sum to becdome payable by one party to
another as compensation for the loss which the latter will
sustain as a consequence of its breach. It is good business
sense that parties to a contract should know what will be the
financial consequences to them of a breach on their part, for
circumstances may arise when further performance of the con-
tract may involve them in a Ioss. And the more difficult it

is likely to prove and ‘assess the lose which a party will suffer
in the event of a breach, the greater the advantages of both
parties of fixing by the terms of the contract itself an easily
ascertainable sum to be paid in that event™ (147).

119. Thus, in the case where that comment was made the court upheld
a minimum payment clause as a genuine pre-estimate of liquidated dam—-
ages where it provided for payment, on termination of the contract, of
50% of the total rentals remaining to be paid. The court held by a
najority that the lessor's ioss was to be taken as the discounted val-—
ue of the future rentals less the amount by which the value of the
equipment exceeded what would have been its residual value at the end
of the hiring pericd. It was further held that the lessor's loss was
not diminishedby his ability to re-let the equipment, since facilities
for supply exceeded demand. However, it should be remembered that iIn
the Common law countries the decision in each case, especially in this
field, will turn on its particular facts.

120, A decision of the High Court of Australia (1u48) upheld a
minimum payment clause which provided for payment by the lessee (in
- addition, of course, te #ll rent instalments then accrued and due, but
ndtpald) ‘of the total fuznre rentals rehated to ref1ect their then
value,

121. In the United States (149) the rights of the lessor on the
default of the lessece ave traditionally determined by the law of bail-
ments. The usual remedies provided by state law are the repossession
of the leased equipment, and a claim For damages determined by sub-
tracting from the total amcunt of the rentals still remaining to be
- paid the costs of any unperformed covenants and the value of the equip-
ment tc the lessor on repossessicn (150}, The lzase itself may pro-—
vide for additicnal remedies. A common provision is a minimum payment
clause that not only is the lessor entitled on the lessee's default
to repossession but algo to all rent due for the unexpired term of the
lease. Such clauses may be held void, however, as inflicting a pen-
alty, since it is sstablished in the United States too that remedies
stipulated by contract must bear a reasconable relation to the damage
sustained in crder te be judicially enforceable (151).



122, Vhere a lease is a security instrument as defined by the
U.C.C., after repossession the position of the secuved party differs
frem that of the lessor (352). The secured party, where the collateral
is not consumer goods, may propose to retain the collateral in satis-
faction of the lessee’s obligation. The lessee, howsver, can, by ob-
jecting, force a sale (152). In acdition, the lessee has the right to
redeem the equipment by paying his debt at any time before the secured
party has disposed of the ccllateral or entzred into a contract to
dispoze thereof (154).

123. However, it has heen pointed out that, economically, there
is no real differeunce bhetween the lessor's absclute right of retention
and the secured party's limited power cf retention, since only 1f
there is an-excess of proceeds on the sale of the coilateral would
there be a differcnce. in a Codetransaction any éxcess going to the
debtor (155). Such a situation would arise but rarely because, assum-
ing normal supply and demand. the asset would have to appreciate in
value for there to be any excess. Such an appreciation goes against
the obsolescence inherent in most equipment, and if appreciation has
taken place, the lessec would probably not permit a default (156).

The fgir value of whateéever dispositicn the lesscr makes of the re-
possessed collateral will be'deducted from his a;tual-damages.

124, It will be observed that the Sltuatloh in the Common taw
jurisdictions presents a fair dgwrem'of uniformity between the differ-
ont systems examined but that what is upheld in these jurisdictiens
as a genuine and fair pre-estimate of the damage sustained by the
iessor on the lessce's default differs considerably by reason of the
judges' concern to go into all the circumstances of the case from the
approach of the representatives of the civilist tradition examined,
which evince a total unwillinguess to examine the fairness or other-

wise of the minimum payment clauses Figuring in comtinental leasing con-

tracts. It is respectfully submitted that, expecially in view of the
opinion voiced by so aupust an authority as that embodied in the Rap-
port of the Cour de Cagsation of France on the 1972-73 "année Judlcl*
aire", dealt with zbove, the approzch of the Common law is more in
keeping with the commercial realities of leasing contracts concluded
in the mid-1870's, particularly bearing in mind the extraordinary ec-
cnomic disparity in the vespective situations of lessor and lessee
deriving from the adhesion contract-nature of the contract which de-
termines their rbspe511VL rights and obligations.

2) Obligation to maintain, repair and meet all charges connected
with use of equipment :

125, The lesseé here in the incidents of his use of the equipment

approaches more closely the obligations normally associated with owner- ‘

ship rather than mere use. The reasons for this strange reversal of
the charges attaching to the equipment leased have already been set out
above, namely, above all. in the finance house's exclusively credit-
raising and non-technical function and the lessee'’s professional skill
and the 8pecial and criginal position he enjoys from the beginning of
the complex operation known as leasing.

I
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126. Under all systems, then, the lessee has an obllgutlon to take
all care with the equipment and accordingly to keep it in a good and
serviceable condition; fair wear and tear obviously excepted, and to
proceed, at his cwn expense, to the ﬁ@palrb which become necessary over
the course of the lease, replacing "all missing damaged or broken parts
with parts of equal quality and value™ {157). The lesses must equally
meet all charges connected with the use of the equipment.

127. These obligations are in reality just one peflection of the
fact that from the conclusion of the leasing contract all the risks
attaching to the equipment are, regardless of the true ownership there-
of , transferred to the lessee. The same is true for the next group
of obligations incumbent on the lessee:

3) Obligation to insure and liability for loss, theft, destruction
or damage of equipment

128. It is equaliy a common feature of all leasing contracts that
the lessee is made responsible for any loss, theft, destruction or dam-
age to the equipment. This is so regardless of the cause of the acci-
dent, even if brought about by a third party or by an employee of the
lessor. The occurvence of such events doos not free the lessee from
the obligation to pay his rental instalments (158).

129. From the cutset the lessee must use the equipment in conform-
ity with the use for which it was intended by the contract ~ +to this
end, as. has been mentioned before, the lessor always has a right to
enter and inspect - anda norsover, in conformity with technical require-
ments and with the customs of the profession, following, in this re-
gard, the 1nstru¢tlcps provided, in particular, by the supplier.

130. In the event of the equipment being damaged, the lessee must
have it repaired at his own expense, as we have remarked under 2)
above., In the event of its loss, theft or destructicn, partial or
otherw1se, the lesses rust ropldce it with another of equal value or
it is sometimes stipulated that he shall forthwith pay the lessor all
the still outstanding rental instalments by way of compensation (158).
By way of justification of this considerable 1iability. the lessors
point to the fact that they are obliged to do nothing during the course
of the lease which might hinder the lessee in his use of the equip-
ment (159). Above ail, the actual equipment vepresents, let it be re-
membered, the lesscr's scle concrete sescurity for the credit he aéd-
vanced to the lessecc al the outset of the leasing opecration.

131. Closely involved with this question is the lessee's obliga-
tion to tazke out a comprehensive insurance poliuy in respect of the
equipment immediately the leasing contract is signed (160). This in~
surance must be kent up throughout the currency of the lease, It shall
be in favour of the lesscr, and cover all the risks which the equip-
ment could be exposed to. This would accordingly include vis major
or Act of Ged, thivd-party acts or an inherent defect of the equipment




itself, but not war or the fraud of the policy holder (161). The
amount of the insurance-pelicy will always be the equipment’s full re-
placement valué, taking account of its age and allowing for transport,
installation and any other costs {(162). It is generally provided that
the insurance monies shall be applied to making good damage sustained
by the equipment during the currency of the lease and, in the event of
the equipment’s loss, theft or destruction during the lease, shall be
applied in so far as possible in replacing the zaid equipment or in
compensating the lessor (163).

O mmmmmmme Qe o

D Rights of Lessor against third parties

12%. Having dealt with the rights and obligations of the parties
to the leasing operaticn inter se, we must now look at the guestion of
third party claims in respect of the lessor's collateral. The rights
of third parties, either creditors of or innocent purchasers from the
lessee, may alsc clearly be affected by the lessee's default. The ob-
vious solution here is an effective system of publicity which will ad-
vertise the lessor’s title to all who may come into contact with the
equipment. :

1g8. The Common and Civil law systems have approached the problem
in different ways, but their solutions are not that divergent in prac-
tice. It was quickly realised that the mere affixzing of an identifica-
tion plate, indicating the owner's name, on the equipment leased offer-
ed the lessor a wholly inadequate protection and indeed in the count-
pries which tried this expedient it proved to be singularly ineffective
on the practical level {1&u4).

J}é; In the United States, the common law rules already offered
the lessor a considerable measure of protection, to the extent that one
may transfer that which one has but nc more, and one’'s creditor may
accordingly take only that which their debtor has and no more. As a
result, the lesseec cannolt transfer free from the lessor's interest who
is generally protected sccordingly against third-party claimants. How-
ever, a lessor may be estopped from assérting his title as against
creditors of or purchasers from the lessee if it can be shown that the
lessee has been clothed with apparent ownership {(165). This requires
more of course than the mere possession and control given to all
lessees: there must in addition be conduct by the lessoy either ac-
tively or by acquiescence in the lessee’s conduct which is inconsistent
with ownership resting in the lesscr. This is typically the case where
goods are leased for resale in the ordinary course of business (166}.



laét Some policing by the %Wﬁﬁi. is therefore clearly reguired to
prevent lessees from dealing freely with the leased equipment t¢é the
detriment of third parties. In the United States this has been pro-
vided in the U.C.C. which provides that, in the case of a lease which
is a security instrument as defined by the Code and which has been per-
fected, the terms of the lease can be enforced against purchasers of
the collateral and against creditors of the lessee {167). The cor-
ollary of this rule is, of course, that an unperfected security inter-
est is not enforcesble against third parties (168). The Code permits
a lessee to transfer his interest in the collateral despite a con-
tractual term to the contrary,. hut a provision making such a transfer
a default is also valid (169).

13¢. The conditicnal sale, which is vegarded in the United States
as the comparable financing transaction te a lease (170}, ércates, in
Code terminology, a purchase money security interest. These purchase
money security interests have been accorded several advantages by the
Code. Thus the need for filing Is eliminated in certain cases (171).
Delays in filing are permitted (172) and they are given priority over
other security interests (173}. The Code also recognises, however,
that the secured party, i.e. the lessor, may be unable to reclaim his
collateral from innocent third parties if the debtor or lessee has been
clothed with apparent ownership, and protects a buyer in the ordinary
course of business even though he knows of the existence of the secur-’
ity interest (174). The secured party is protected by the Code upon
a conversion of the collateral, sincea perfected sccurity interest
follows the collateral and alsc attaches to the proceeds (175). A
ten~day 1limit is placed on the perfected security interest in the pro-
ceeds unless the previcusly filed statement is explicit in its cover-
age of the proceeds or unless a new sccurity interest in the proceeds
is perfected during the said ten-day period (176).

13%. In France (177) the law of 2.VII.1966, as modified by the

ordonnance of 28.IX.1967, which instituted the legal regulation of

the contract of leasing in that country, also provided that the leasing
operation should be given publicity (178}, and that the modalities of
this publicity would be specified by a subsequent decree. Prior to the
entry into force of the decree of 4.VII.1972, French case-law already
recognised the lessor's right to set up his title against all third-
party claimants (180), even where he had not carried out the steps re-
garding publicity which it was usual to take then (181}. The afore-
mentioned decree changed this situation by stipulating two steps to: be
taken vegarding publicity in the case of the leasing of moveables.

138. The first of these is the registering of the leasing contract
at the "greffe" of each "tribunal de commerce or each "tribunal de
grande instance" in its commercial capa01ty5 on the application of the
leasing company (182;. he decree also stipulates That the companies
which have resort to leasing in order to obtain the use of equipment
must also enter details of the operation in a separate part of their
balance-sheet, indicating the rental instalments paid and those re-
maining to be paid in respect of such operations {123). Ve are clearly
for the purposes of this study more interested in the first of these
steps regarding publicity.
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135, The registration of the leasing contract must in this case
be made at the "groffe! of the court within the jurisdiction of which
the lessece has his principal place of business as recorded in that
court’s "registre de commerce.?’ In cases where the lessee 1s not
registered on the "registre de commerce," registration for the purposes
of the;mblicity of the leasing contract must ba wffected at the "greffe"
of the "tribunal de commerce® or the "tribunal de grande instance” act-
ing in a commercial capacity within the juprisdiction of which he has
his place of business and for the needs of which he has concluded the
particular leasing contract {184). This registration, where duly
carried out in accordance with the afore-meniioned provisions, takes
effect immediately as from the date on which it is made (185).

148. The sanction laid down for failure to take the steps with
regard to publicity prescribed .by the said degree is that the lessor
is estopped thereby from setting up his title te the moveables as
against creditors.of or purchasers for value From the lessee, ewum anless
## he succeeds in showing that such creditors or purchasers for value
had kncwledge of the existence of his title to the moveables (186),

1§4. These provisions achieve the same result as the U.C.C. pro-
visions we have examined earlier. Thus the effect of the French de-
cree is that the eiforts of the lessor to repossess his equipment on
the lessee’s default in the case of his insolvency will no longer come.
up against the counter-claim of the lessee’s trustee in bankruptcy that
the equipment in question must be vetained to satisfy the general
body of the lessee's creditors, since all that the lessor will have to
do in such a case is to send the trustee an extract from the registra-
tion entry made in respect of his equipment. Secondly, in just the
same way as we have demonstrated earlier under the 0.C.C., the leasing
companies, as a result of complying with the publicity requirements of
the said decree, can follow their collateral even when it has come into
the hands of a bona fide purchaser. :

léi. As with the U.C.C., what is really involved in the publicity
regquirements laid down by the French decree of 4.VIT.1972 is not
an obligation to register the actual leasing contract but rather to
register the owner/lessor’s right of property which he reserves to
himself at the moment of concluding the contract. Thus in both systems
failure to comply with their formaily different registration procedures
will adversely affect not the leasing contract itself but the lessor's
reserved right of property. The names used by the twc systems are
quite different, namely sccurity interest and "droit de propriété" but
the end served is identical. The reason why the publicity measures
adopted in the two countries appear to relate to the actual contract
but in actual fact rofer rpather to the person who made the contract
possible, that is, the finance-lessor, is that. while the evident aim
of the publicity procedure must be to let third parties know the real
legal standing of their co-contractant, the only item that can be re-
gistersd to this end is the leasing contpact itself, whereas what is
really being protected is the owner/lessor’s right of property.



léﬁ. The Italian draft law on teasing, referred to earlier, pro-

~ vides a similar, if simpler registration procaedure in respect of equip-
ment leased so as to inform third parties of the lessor's title thereto
(187). As with the French decree, the registration must, for obvious
reasons of convenience for third parties dealing with the lessee in
respect of the equipment leased, be effected at the competent "registre
de commerce" for the lessee's place of business.

MISCELLANEA

lﬁ%. One question which might arise as a result of the lessee's
insolvency is the lessor's right to repossess his collateral where the
equipment lezsed has been affiked to realty. Most leasing contracts
contain some reference to this question and provida that the equipment
is to remain a moveable notwithstanding such affixation (188). The
draft Italian law on leasing specifically provides that, in the case
of financial-equipment leasing where the eguipment has been affixed to
realty, the equipment shall remain nevertheless subject to the legal
regime of moveables and the lessor shall remain authorised to have it
separated from the realty (189).

1487 The winding-up of the lessee's Lusiness usually provides for
the lease's automatic termination (180;, although the mere insolvency
of the iessee will not usually affect the lessor-lessee relationship,
apart from the fact that the bankrupt lessee's trustee in bankruptey
will assume the lesszee's obligations under the leasing contract, that
is, unless the lease specifically provides that the lessee's insclvency
will entitle the lessor to terminate and repossess. The lessee's
trustee in bankruptcy has the power to reject a2 lease but, it is sub-
mitted, will usually have an interest in continuing it especially where
& large proportion of the 'ease has already run its course and, given
the manner in which the rental instalments reflect the lessor's desire
to amortise his property over the course of the lease, there is an in-
centive to exercise the option to purchase. Where there is a rejection
of the lease by the trustsa, however, in the United States at least,
the liability is only for the faiv value of the use of the equipment
between the date of rejection and its preturn to the lessor {151).

145: The Italian draft law provides that, in the event of the
lessor's insolvency, the lease subsists but with the lessor's trustee
in bankruptcy assuming the lessor's rights (192). 1In the event of the
lesscor®s being wound up, the draft ilaw provides that the leszee has
the right to become the owner of the eauipment leased, even though the
lease has not yet come to an end, against payment of the remaining
rentals, minus the lessor’s profit, as well as the residual value fixed
in the contract, rebated at the discount rate current at the moment of
exercising the option to purchase (193).
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Code is broad, the courts in the United States may exercise &
great deal of discretion in classifying a ledse as a lease or
as a security interest. The conclusions reached may well depend
on whether or not a particular court believes secured credit is
desirable in the particular situation (ef. J.S. BROWN, op. cit.,
p. 677).

cf, WILLISTON on Contracts, 3rd. edition, Vel. 9, at p. 929.

of. GOODE: Hire-Purchase Law apnd Practice, 2nd. edition, at PD-
880-881.

A slightly locse translation of this article is to be found in
the report of M. Robert LAFON to the afore-mentioned working

" session of Leaseurope (June 1974%). It is as follows:

"The leasing of capital goods or ejuipment bough* with
leasing in mind by companies who become the owners, when
these transactions, whatever their nature, give the lessee
~the chance to acquire all or pavt of the leased assets at
an agreed price which, at least in part, takes into account
the rents.paid".

cf. COILLOT: op. cit., p. 30 et seq,
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However, in this connection VEROUGSTRAETE {("Le contrat de leas-
ing', la Revue de la Banque 1968, p. 610 at 615) has pointed
out the apparent inconsistency of this sub-paragraph with the
other sub-pabagraphs, in that it is alveady presumed that the
residual value of the equipment is nil. In laying down this
last requirement, the text departs, according to the author,
from the field of contracts for the hive of roveables which were
in fact nothing other than sales in which“the would-be lessee
had virtually all the rights of an owner, In presuming that
the equipment will -still be worth something and, accordingly,
that the lessee might have an intevest in exercising an option
to purchase and retains a real choice as between returning the
equipment and exercising the optien, the legislator, it is ar-
gued, comes back to the situation of a genuine contract for the
hire of moveables.

cf. CHAMPAUD; "Le leasing!!. Renaissance du phénoméne contractuel
The Hague 1971, at. p. 206.

cf. VEROUGSTRAETE, op. cit., § 615,
BFH, 25.X.1963, B. St. Bl 1664, III S. 44,
cf. supra, at § 51,

cf. ' paper prepared by HOLSTEIN for first working session of
Leaseurcpe, in Official Account of the Proceedings of the said
session, op. cit. '

The original Italian text is as follows:

"Sono operazioni di locazione finanziaria, se parte
locatrice ¢ una impresa costituita ai sensi dell'articolo
2 della presente legge:

1) le operazioni di locazione di beni mobili, anche
se iscritti in pubblici registri, acquistati o Fatti .
costruire dal locatore su indicaziocne del donduttore, con
facolta per quest'ultime di divenire proprietario dei
beni locati, alla scadenza del periodo di locazione con-
venuto, dietro versamento di un prezzo determinato, |
salvo quanto disposto nell'articolo 5 della presente
LeZge .

2) le operazioni di locazicne dei beni immebili, per
uso industriale, commerciale o di pubblico interesse,
acquistati dal locatore su indicazione del conduttore o
per suc conte dal primo fatti costruire, con facoltd del
“conduttove di divenire proprietario dei beni locati alla
Tine del periode 4di locazione convenuto, dieire versamento
di un prezzo determinato, salve quanto & disposto dalli'ar-
ticolo 5 della presente legge.
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Se la lecazione finanziaria ha per oggetto macchine o
attrezzature,. le stesse, anche se materialmentao connesse,
incorporate o congiunte ad un immobile, sono sottoposte,

cad ogni effette, al regime giuridicoe dei beni mobili,

restando autdrizzate il locatore a farle separare dall'im-

moblle al quale fossero connesse, incorporate o congiunte".

“Article 2 reads as follows:

"Le imprese che intendono esercitare 1'attivitd di
locazione finanziaria devono costituirsi sotte ia ferma
della societd per azioni, con un capitale, SOttOSLPlttO
o Versato non inferiore ad un miliardo di lire.

Esse non potranno iniziare 1'attivitd senza 1'autoriz-
zazione del Ministero del tesoro!. o

Article 5 reads as follows:

cf.

"In caso di scioglimento della societd locatrice, il
conduttore ha facoltd di divenire prosrietario dei beni
locati, anche prima della scadenza del contratito, dietro
pagamento dei residui canoni locativi, dedotto 1lTutile
d'impresa, e del prezzo residuo determinato in contratto,
attualizzati al tassc di sconto corrente al momento del-
l'esercizio della facoltd di cui al presente articolo."

for the United States:

“Equ1pment Leasing under the U.C.C.," 1965 U.C.L.A. Law Re-
view, 125,

”Expanding.the definition of "security": sale-leasebacks and
other commercial leasing arrangements,' 1972 Duke Law Journal,
1221,

”Lvage or sale under the U. c.C. §1-/Ol (37)," 1971 Nlllam-
ette Law Journufl5 96

Symp0b1um on commerc1dl leasing: 1972 University of Illi~
nois Law’ Forum, 433; , :
ANDERSON: Uniform Cow"er01al Code, Vol., 1, 2nd. edition;
W.L.B.: "Faderal Income Tax Treatment of Equipment Lease-or-
Purchase Agreements,” 1966 Virginia Law Review, 1336;
BENDER's U.C.C, Service: Secured Transactions, Vol. 1, p.375;
J.5. BROWN, op. cit.;

JONES ;- PARNSWORTH and YOUNG: Contracts (1965); N
NORDSTROM and LATTIN: aules and Secured Transactions, Prob-
lems and Materials (1968) pp. 503-507; ‘

J.R. PEDEN: "Treatment of equipment lcasec as security agreo-—
ments under the U.C.C, 1971 William and Mary Law Review,
110, : '
WILLISTON on Contracts, Vol. 9, 3rd. edition:

WILLISTON on Sales, Vol. 2, revised edition, § 336,
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for the Unitad Kingdom:
CROSSLEY VAINES: Perscnal Property (5th. edition), p. 416;
GOODE: Hire-Purchese Law and Practice (2nd. edition}, P 883;

for France: .
"Le leasing," collection published by the Chambre nationale
des conseillers financiers, 1965:

Nouvelles techniques contractuelles, Montpellier 1970, pp.
137 et seq.:

EL MOKTAR BEY: De la symbictique dans les leasing et crédit-
bail mobiliers, 13870, .

CALON: "La location de biens d'équipement ou 'leasing®,"
Dallez 1954, Chron. 97; ‘ :

CHAMPAUD "lLe leaging,” J.C.P. 1965, 1, 1954,

COILLOT, op. cit.;

GAULLIER: "Le leasing,"™ Rev. Banque, 1964, 751;

HENNIQUEAU: “Le leasing,™ Rev. Banque 1965, 558;

MERA, R.D,C., 1966, 49,

PAPE and RICHTER- HANNLS. "Nature juridique du contrat de
leasing pour les ndvires", Droit maritime frangals, 1973,

pp. 387 ~ 384 and #452 -~ 458

RIPERT-ROBLOT: Traité elementa:re de dr01t commercial {7th.
edition), $16u; .

for Belgium: o
BIBOT: "Le leasing ou location-financement", Rev, Banque
1968, 5);

CHAMPAUD: "Le leasing", in "Renaissance du phénoméne con-
tractuel” (1971), pp. 189 et seq.

VAN DAMME: '"La location- flnancement un procédé nouveau et
Waplde dvrxpan51on1“ Rev. de la Soc. belge d'Etude et A'Ex-
pansion 1383, 589;. . . )

VAN HOLSBEEK: "Le . leasing ou la location de matérielﬁ"
Rev. Banque 1994, 256, -

VAN HOLSBEDX: “bi location-financement ou ‘leaQ1ng en Bel-
gique”, Rev, de la Soc. d'Btudes et d'Expansion 1968,.19;
VEROUGSTRARTE: 'Le contrat de leasing,” Rev. Banque 1969, 610;
VERQUGSTRAETE: ' Privaatrechtelijke Aspecten van Finarnce
Leasing in Belgie," Tiidschrift voor Frivaatrecht 1973, 7ul:
VINCENT and DEBAN: "La nature du contrat de leasing," Rev.
crit. Jur, belge 1967, 2313
VINCENT and DEHAN: "Le statut légal du leasing," Journal des
Tribunaux 1568, 7% ' S

for the Netherlands;

KEILJSER: "Civielrechtelijke aspecten van leasing in Néder-
land,” V.U.2.A, 1977 |

OOSTERHUZIS- %WIEUJ in BEHRENDT: YEnige juridische aspecten van
leasing,” Pracadvies voor het Broederschap voor Notarissen,
19715 . ' .

VERQUGSTRAEIT: e contrat de leasing," Rev. Bangque 1969, 810
at 518; . _

for Demceratic Republic of Germany:

"Der Leasing Vertrag'" in Handbuch der Aussenhandelsvertrige,
Vol. 2 (1874), 281,
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- for Federal Republic of Germany:

BINDER: "Rechtsnatur und Inhalt des Leasingvertrages,"
Thesis, Cologne, 1967;

BOOK: "Leasing in Deutschland" in Leasing-Handbuch, 1965,169;
ESSER: Schuldrecht, Vol. II {1371 edition), 134;

Institut "FINANZEN UND STEUERN": "Leasing," Heft 74, 1964
FLUME: "Das Rechtsverhdltnis des Leasing in zivilrechtlicher
und steuerrechtlicher Sicht,"™ DB 1972, 1:

_ HAGENMOLLER, Leasing-Handbuch, 2nd. edition, 1968;
HAVERMANN: "Leasing. Eine betriebswirtschaftliche, handels-
und steuerrechtliche Untersuchung" 1965

KOCH and HAAG: "Die Rechtsnatur des Leasingvertrages, " BB
1968, 93, -

KRAUSE' "le 21v1lrechtllchen Grundlagen des Leasing-Verfah-
rens," 1967;

DANGER: Die rechtliche Ausgestaltung von Leasxng—Vertragen,
BB 1969, B1C;

LARENZ: Lehrbuch des Schuldrechts? Vol. II (1972 edition},
850

LWOWSKI ; "Erwerbsersatz durch Nutzupgsvertrige,™ Thesis,
Hamburg, 1967

MEILICKE: "Lea31ng,” BB. 1964, 6£91;

MOSEL: "Leasing contra Ab7ahlungsgesetz," NJW 1974, 1u5k;
PALANDT~PUTZO: | Burgerllches Gesetzbuch, 30th. edlt;on (1971)
§535, u4b; .

PLATHE: "Die rechtllche Beurteilung des Leasing-Geschdfts,"
Kiel thesis, 19693

PLOETZ: "Der Leﬁalngvertrag und seine Einordnung in das Sys~
tem der Vertrdgsverhaltnlsse," Thesis, Marburg, 1969
SCHMIDT: "Raticnalisierung und’ Privatrecht,” Archiv fir die
zivilistische Praxis, 166, $.10; L

THIEL: "Zivilrechtliche und steuerrechfllchﬂ Probleme des
Leasings," BB 1967, 325; I
WAGNER: "Leasing als Geschaftsbesorgung’” BB 1969, 109;

for Austria: : :

KLATIL: "Leasing - Mlete oder Geschafstesorgung?" 0JZ 1968,
376, :
KOCH and HAAG: "Leasing in jurdistischer und wirtschaftlicher
Sicht" J% 1967 505

NITSCHE: "Zur Recbtsnatur des L6331nga“ 0J7 1674, 29~ 35 and
61-68; . :

for Switzerland:

HAUSHEER;: ”Flnan?lerungs—Leaqlng bveullcher Investitionsgiter,"”
'ZBIV 1970, 209,

LUSS8Y: "Das Lea%ing—Jesrhéft " Thesis, Ziirich, 1966,

SCHUBIGER: '"Der Leasing-Vertrag nach bChWPlaerlSChem Privat-
recht," St. Gallen 13970;

STAUDER‘ "Le contrat de 'finance-equipement-leasing'™ in
-Dixieéme Journée Juridique, Geneva, 1370, 7 et seq.:
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{73)
(74)
(76)
(77)
(78)

{(79)
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for Italy:

DI AMATO: "Profili giuridici del contratfo di- leas1ny,” Giur,
civ,, 1973, I, 1795,

GARGIVLLO: "Aspetti giuridici del contratto di *leasing'
Foro italiano, 1971, V, 38:

MIRABELLI: "I1 leasing e il diritte italiano," Banca Borsa

e Titoli di Creditc 1974, I, 228

TABET: "La locazione-conduzione' in Trattate di  diritto civile
e commerciale, by CICU and MESSINEQ, 1972, 265;

TABET: "La locazione di beni strumentali (leasing)," Banca
Borsa e Titeli di Credito 1873, II, 287, -

VAILATI: "Aspetti giuridici del leasing finanziario," Dirp.
ccon. 1969, 594, and in Riv. notar. 1973, I, 211:

for Portugal:
MOITINHO DE ALMEIDA: "A locagao Financeira (Leasing)," Boletim.
do Ministero da Iustlga NC« 231, 5, :

for Brazil:

WALD: "A introducdo do 'leasing' no Brasil," Revista de
Direito, 1370, 84: _

WALD: "Nogoes bésicas de leasing," Revista do Instituto dos
Advogados Brasileiros, ano VI, n®- 16, 83;

cf. CHAMPAUD: "Le leasing,” in "Renaissance du Phénoméne cen-
tractuel,”™ op. cit., at 202.

idem, at 203.

In this connection, the reader's attention is drawn to the group
of leasing contracts set out in Annexes I - V of this Report.

cf. supra, at §§ us-ss.
cf. supra, at § 57.
cf. NITSCHE, op. cit., at 33.

cf. Sagamore Corp. v. Willeutt, 120 Corn. 315, 180 A 464 (1935),

“in JONFS, FARNSWORTH and-YOUNG: "Contracts" (1965),-851.

cf. LAWSON: "Der Zeitablauf als Rechtsproblem," Archiv filr dle
zivilistische Praxis 159, .97 (103).

cf. CHAMPAUD: "Le leasing." J.C.F. 1965, I, 1954 ('mandat’ given
by future lessor to future lessee); Chambre nationale des con-
selllers financiers, "Le leasing, nouvelle formule d'équipement,
C.N.C.F." 1965, :

cf. BEY: "Pour une défense de l'efficacité du leasing," J.C.P. =
C.I., 1969, 86 834, whereche recogniscs the existence of four
"mandats': selection of equipment; receipt of equipment; com-
pletion of formal requirements, authority to bring actions.
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(?2).

{84)

(85)

(86)

(87)
(88}

(89)

(90)

{(91)

{92)
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cf. LELOUP in his notes to VERVING, 18.1V.1967, J.C.P., 1968,
15291, and App. Amiens, 20.XII.1967, J.C.P. 1968, 1550u; of.

also CALAIS~AULOY: Rapport générzl - "Le contrat de leasing,"” in
Nouvelles techniques contractuelles, op. cit,, at 139;

cf. PACE, op. cit., at B3,

cf. unreported decisicon of Cour d'aAgen, 15.1.1869, cited in

'CHAMPAUD: "Le leasing" in "Renaissance du Phénoméne contractuel,”™

op. cit., at 209,

cf. CHAMPAUD, op. eit., at 209; also BEY: HNotes to Paris, 5€
Ch. 8.I.1973, J.C.P. 1973, II, 17503 and to Cass. com. 20,11,
1973, J.C.P. 1974, II, 17754, .

ef. BEY; De la Symbictique dans les leasing et crédit-bail

mobiliers, Dalloz 1970, p. 34 et seq.

idem.

;cf.-Nouvellés'Techniques'COntractuelles; at p. 139, and note by

LELOUP to Cass. Com, 3.I1.1972, J.C.P. 1973, IT, 17300.

cf. CHAMPAUD, op. cit., in Renaissance du phénoméne ccntractuelg

at 209-210.

cf. decision of the Cour d’'Appel de Gand, Gand, 27.v1.1966,
R.C.J.B., 1967, 229; cf. al o decisions of Paris, 5€ Ch,, 8.1,
1973, J.C.P, 1973,.II, 17503 and of Cass. com. 20.I11.1873,
J.C.P. 1974, 1T, 17754, However, VERQUGSTRAETE (Le cortrat de
leasing, Rev. Bangue 1952, 810 at 616) points out that the
"promesse unilatérale de vente" is in no vday a sine qua non of
leasing, the essential element of which is, in his opinion, the
"garantie de l'usage du pien" and not title thereto.,

cf. LARENZ, op. cit. at 350.

ef. COILLOT, ©p. cit.; LEENEN: Typus und Rechtsfindung, §in,

#a; NITSCHE, op. cit., ot -68; FNDERLEIN: Dep Leasing Ver-
trag, in Handbuch der Aussenhandelsvertrige (op. cit.) at
HO1-402; - BINDLR: : op. cit., at 3%y KRAHL =nd SCHULZE: Leas-
ing als Absatz- ung Pinanzierungsmethode in den nichtsozial-
istischen Lindern, Kammer fir Aussenhandel der DDR, Berlin

1969, at y7,

cf. decision of Tribunale di Vigevano, 14,XTI.1972, veported at
Giustizia civile 1973, I, 1785, with note of DI AMATO, and in
Banca Borsa e Titoli di Credito 19739“T_f?287a with note of
TABET. : I

cf. EALANDT-PUTZG, op: cit., at § 585, 4b; BOOK, op. cit., s.194.

cf. references containad in note 91.
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{113}
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cf. SCHMIDT, op. cit., 5.10.

cf. LWOWSKI, op. cit.; PLATHE, op. cit.

cf. KOCH and HAAG, at BB 1968, 93 et seq.; WAGNER, op. cit.
cf. STAUDER, op. cit., at 24-25; ¢f. also infra §93.

cf. ESSER, op. cit.,§ 74, 4.

cf. STAUDER, op. cit., pp 78 at seq. However, of. also LARENZ,
op cit., at 353, where he concludes that the leasing contract
may be characterised as aiming at achieving the economiec pur-
pose of an instalment sale by means of a “Gebrauchsiberlassung"
for a period of time without any change in the vesting of pro-
perty, that is, in cases where the lessee is not given an op-

tion to purchase.

cf. THIEL! Das Leasing - 'Steuerlich gesehen, in Die  Information
1964, p. 121 et seq. and MEILICKE: op. cit., p. 691 et seq.

cf. PAPE and RICHTER-HARNES: op. cit., at p. 45L.

cf. HAUSHEER: op. cit., at p. 222; PLOETZ: op. cit., at p. 94
SCHUBIGER: op. cit., at p. 127 et seq.; LWOWSKI: op. cit., at
p. 90 et seq., KLAAS: Die Risikoverteilung bei neueren Finan-—
zierungs methoden, NJW 1968, 1502, at 1507.

of. 8% 511-513 of the ABGE.

of. Articles 752, 764, 765 and 767 of the Swiss Code civil.

cf. STAUDER: op. cit., at p. 27.

cf. SCHUBIGER: op. c¢it., at p. 127 et seq. Contra LWOWSKI, op.
cit., at p. 98, : '

cf. BB 1970, 322.
cf. WITSCHE, op. cit., at p. 62.
cf. LARENZ, op. cit., at p. 353.
idem;

cf. supra, §88.

cf. GOODE: A Cradit Law for Burope? (1974) 23.I1.C.L.Q. 227 at
287.

idem.

cf. references contained in HNote 91.
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{120)

(121)

(122}
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(124)

(125)

(126) -

(127)

(128)
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of. COTLLOT, op. cit.

cf. Note 1.

cf. Note 92.

cf. eépecially noté;quDI.AMATO to decision of Tribunale di

Vigevano, 14.XI1I.19872; as feported in Giustizia civile 1973,
I, 1795, at 1797-1798.

of. specimen leasing contracts contained in Annexes to present

Report.

cf. GOODE: A Credit Law for Turope? op. cit., at 252 et seq,;.
cf. also. the same author in his Hire~Purchase Law and Practice
(Second Edition} at 881.

The U.C.C. has beer adopted in évef&VS{éfe of the Union except ‘

Louisianaj and.Article 9 has been transplanted in Canada in one

Province (Ontapio, in the Personal Property Security Act), whilst
others are studying it with a view to its adoption. The Crowsker
Committee, in its: already-mentioned Report on Consumer Credit,
recommended the adoption by the United Kingdem's legislators of
the basic concepts of Article 9 (cf. Chap. 5.7. and Appendix

III thereof). Cf. alsc CARON: "L'artisle 9 du Code uniforme

de Commerce. Peut-il Btre exporté? Point de Vue d'un Juriste

" Québecois™ in Aspects of Comparative Commercial Law {ed. ZIEGEL),

at p. 378.
cf. 335 of the present Report.

cf. CHAMPAUD: Le leasing, in Renaissance du phénoméne con-
tractuel, op. cit. at p. 21H.

¢E. BEY: De la symbiotique dans les leasing et crédit-bail
mobiliers, Dalioz., 1970; Notes by same writer to decisions of
Paris, 5% Ch., 4.1.1973, J.C.P. 1873, IT, 17503 and of Cass. com.
20.11.1973, J.C.P. 1974, II, 17754; Note by TROCHU to cecision .
of Cass. com. 23.1.1972, D. 1972, €43 at 5503 cf. also advo~-
cates of "Geschiftsbesorgungsvertrag" thesis in Germany cited

at Note 97. '

7th especially notes by LELOUF to decisions of Vervins, 18.IV.

1567, J.C.P. 1963, II, 15281; App. Amiens, 20.XII.1967, J.C.P.
1968, II, 15504; Cass. com. 3,1.1972, J.C.P. 1973, II, 17300.

cf. COILLOT: op. cit. pp. 164 et seq.

cf. decision of Cass. com. 3.1.1972, reported at D. 1972;'649,;‘
with note of TRQCHU, and at J§.C.P. 1973, IT, 17300 with note:of
LELOUP.
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(134)

(135)

(136)

(137)

(138)

(139)

(140)
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(142)

(1u43)

- wiii -

cf., GOCDE: Hire-Purchase Law and Practice {Second edition),

at pp. 286 &t seq. However, contra, cf. Apnex II to present -
Report, in $13 of specimen U.K. equipment lease (which purports
to exclude the possibility of any supplier or dealer being
deemed to he the dgent of the finance company for any purpose
whatsoever),

cf, GOODE: op cit. at 292,

cf. CHAMPAUD: op. cit. at 215.

cf. §25 above.

cf. §fuu-us above of the present Report,

cf. GOODE: Hive-Purchase Law and Practice (Second edition) at
885,

cf. GCOODE, op. cit. at 224,

cf. specimen contracts contained in Annexes II ( §3 (5) ) and
v ( §10).

cf. CHAMPAUD, op. cit. at 218,

cf. decisions of Comm. Versailles, 15.7.1969, Gaz. Pal. 21.I1I.
1969, 157; Grande Inst. Bergerac, 26.11T7.1969, Gaz. Pal.l8.
VIT.1969, 67, Comm. Grenoble, 12.V.196%, J.C.P. 1970, II, 16155,
with note by BOCCARA; Paris, 21.1.1570 and Cass. com. 13.XI.
18969, J.C.P. 1970, IX, 16376, with note by BOCCARA; Toulouse,
8.v.1970, J.C.P. 1970, II, 16451, Rouen, 3.VI1I.1970, J.C.P.
1970, II, 18581 Cass. com. 14.IV.1972, Bull. civ. IV, 105;
Cass., com. 10.VII.1872, Bull. civ. IV. 212; Cass com. 10.X.
1973, Bull. civ. IV, 249y cf. also decision of Belgian Cour
de Cassation of 17.IV.1870, Arr. Cass. 1970, 754, and DEBACKER:
"Vers plus de sécurité juridique en matidre de clause pénale,"
Jur. Comm. Hruxelies, 1968, 37. Cf. generally comparative law
study on Penalty Clauses in Private Law, prepared by UNIDROIT
at the request of the Council of Burope (CCJ (72) 37).

-

ef. decision of French Cour de Cassaticen of 10.X.1973, referved
t3 in previous note.

idem.

Cour de Cassation -~ Apnée judiciaire., Rappovrt - 1872-73. J.C.P.
1974, 2653,

cf. CALAIS-AULOY: op. cit, at 1nl.

of, DEIVOIE: UVHet Strafbeding in Financieringshuurcontracten
(Leasing),” Jur. Comm. Belgique 1973, I, 522. '
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(150}

(151)

(158)
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cf. decision:of Belgian Cour de Cassation of 17.IV.1970, cited
above in note 138,

cf. Article 4 of Draft Benelux Convention on Penalty Clauses.,
cited at p. 15 of Part II of UNIDROIT study cited above in
note 138. )

cf. GOODE: cop. cit. at 887,

cf. Robephone Facilities, Ltd. v. Blank éf1956;7‘3 All E.R,
128, at 142, per DIPLOCK, L.J.

¢f. I.A.C. (Leaging) Ltd. v. Humphrey, H.C. of A, 1971-1972
/ 126 C.L.R. 131/; cf. also same decision at 143, per WALSH, J.:

"In my opinion, there was no principle of law which
precluded the parties from making an enforceable agree-
ment fhat the hirer not the cwner should run the risk of
the occurrence of a greater amount of deprecigtion than
was estimated, whether this shouldoccur as the result of
the actual use of the equipment by the hirer or as the
result of changes in the market value of goods of that
description.”

cf. BRCWN: op. cit. at 677-879.

cf. WITHERBY: Personal Property Lease Financing - The Lender's

~Point of View, 1963 Duke L.J. 98, 136-39,

cf. Irving Trust Co. v. A.W. Perry, Inc., 293 U.S. 307 (1934);
Lamgon Co. v, Elliott-Taylor Wollfenden Co., 25 F2d 4 (6th. Cir.
1928); Lamson Consol. Store Serv. Co. v. Bowland, 114 Fed., 639
(6th. Cire. 1902); cof. also COLLIER: Bankruptey. 1lith. ed.
1964, Vol. 3, §63.33 /2.4 7 /u 7.

qf. HOGAN: The Sécured Party and Default Proceedings undey the
U.C.C., 47 Minn. L. Rev. 205 (1962). :

of. U.C.C. §9_505 (2).

of, U.C.C. §3-506.

cf. U.C.C. §9-504 (2),

cf. BROWW, op. ci®f. at 679.

cf. §3 (3) of Apnex II and 35 of Anner IV to the present Report.

cf. LARENZ: op. oit. at 352, 8§57 (2) of Annex II to present
Report. . :

cf. ENDERLEIN: - op. cit.. at 408.
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(164)

(165)
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(167)

(169)

{170)
(171)
{172)

(173)
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However, it should be noted that this
imposed semetimes the lessor will take out the insurance pol~-
icy in respect of the eguipment (cf. ENDERLEIN, op. oit. at
410) and the rental instalments of the lessce will in this case
reflect this additional act undertaken by the lessor.

obligation is not aiways

cf. ENDERLEIN: op. cit. at %10 and 20InLOT: op. cit. at 175,
of . COILLOT: op.

sent Report,

cit. at 175 and 33 (11) of Annex TI to the pre-

For
suich as

cf.§§ 7 (1) and (2) of Annex II to the present Report.
other obligations incumbent ordinarily on the lessee,

‘his obligation not to remove the equipment from the planr stipu-

lated in the centract without first obtaining the lessor's con-
sent and his obligation to pay all taxes in respect of the
equipment, the reader is referred to the specimen eguipment
contained in the Annexes to the present Report.

cf. VEROUGSTRAETE:
810 at BZL;
14.X11.1972,

Le contrat de leasing, Rev. Banque 1969,

DI AMATO: HNote to decision of Tribunale 4i Vigevano,
in Giustizia Civile, 1973, I, 1795 at 1801.

cf. BROWK: Perzonal Property (2nd. 71 at 240 and
cases cited therein.

ed. 1955), §

cf. 8 An. at 991 {1963) and cases cited

therein.

Jur, Zd Bailments § 92,

cf. U.C.C. 5 9-201: "Sxeept as otherwise provided by this Act
4 security agrecment is effective according to i{+s tewms be-
tween the parties, against purchasers of the collateral and
against creditors.,”

cf. Matter of Royer's Bakery, Inc. (No. 2}, 0 CCH Insta ment
Credit Guide 98274, at 89631 (L.D. Pa. 1963): cf. also United
Rental Dquip. Co. v. Potts and Callahan Contracting Co., 231
Md. 567, 191 A. 2d 570 (1983),

of. U.C.C. §9-311,
law Quarterly 672

ef. BROWH: op, oit. in / 1964 / 49 Cornell

at 680,

of. U.C.C. S 9-n0n,

¢

of, U.C.C. §9-u01
cf, U.C.C. 38 9-a312 (3 and (4), «of. also HOGAN: Financing the

Acqul%ltnon of Wew Goods under thﬂ ”ﬂiForm Commercial Code, 3
Boston College Industrial & Lommgvr al L. kev, 115, 3117-118
(1962). -
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cf. U.C.C. §9-307. §1-201 (9) defines a buyer in the ordinary
course of business as "a person who in good faith and without
knowledge that the sale to him is in violation of the owner-
ship rights or security interest of a third party in the goods
buys in the ordinary course from a person in the business of
selling goods of that kind..." While knowledge of .a security
interest in the goods will not alone disqualify a buyer in the
ordinary course of business, knowledge that the sale is in vio-
lation of a term thereof will disqualify him unless the secured
party has waived such term by conduct (cf. U.C.C. §§1-201 (9)
and 9-307).

cE. U.C.C. §9-306; cf. also same result achieved by French
décret 72-665 of 4,VII.1972 (D. 1972.415), discussed below.

ef. U.C.C. §9-306 (2).
cf. LUCAS Dt LEYSSAC: L'ébligation de.publier les contrats de
crédit-bail mobilier et son application dans le temps, D. 1975,

I, 23: PACE: op. cit. at D18 - pl9,

of. Article 1 (3) of law 66-455 of 2.VII.1966, as modified by

.ordonnance 67-837 of 28.1X.1967 which provides:

"Les opérations visées a 1l'art. 18T ci-dessus sont
soumises & une publicité dont les modalités sont fixées
par décret. Ce décret précisera les conditions dans les-
quelles le défaut de publicité entrainera inopposabilité
aux tiers.” : '

Cf. décret 72—665 Of "-i.VII.lg']? (D. 1972.;4‘15)5 Wl]ich entered
into force on 14.VII.1972.

cf. Trib. com. La Rochelle, 26.VI.1564, J.C.P, 1965, II,
14331 bis, with note by LELOUP, and Rev. trim., dr. com. 1964,
857. '

cf. Montpellier, 24,1,1972, Bull. Liaison et inf. trib.. com..

de France, Jan. 1972, N°* 48, p. 27; also BEY: De la publicité
des opérations de crédit-bail mobilier, J.C.P. ed. C.I, 1973,
10869.

cf. Article 2 of décret of 4.VII.1972. _ '

cf. Article 12 of afore-mentioned décret.

cf. Article 3 of this décret.

cf. Article 5 of décret.

cf. Article 8 of décrét which provides:’
"Si les formalitds de publicit? niont pas été accomplics
dans les conditions fizées auxr articles 2 & 5, 1l'entreprise
de crédit-ball ne peut, en application de l'article 1€F - 3
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de la loi modific¢e du 2, juillet 1966, opposer aux créanciers
ou ayants cause & titre onéreux de son client, ses droits

sur les biens dont elle a conservé la propriété,sauf si

elle ¢tablit que les intérescis avaient eu connaissance

de 1'ecxistence de ces dreits.”

cf. Article 7 of afore-mentioned draft law which provides that:
"I contratti di locazione finanziaria, stipulati a norma
della presente legge, dovranno esseve depositatl a cura delle
parti presso l'ufficio del registro competente in relazlone
alla sede del conduttore.

11 deposgito dovrd essere annotato in apposito registro.

L."anncotazione rende opponibile ai terzi i dirittj
spettanti zl proprietario del hbene concessc in locazione,
ovungue il benz venga collocato."

cf.§ 5 of Amnex II to presént Report.

cf. Article 1 of this draft law, cited earlier at §70 of the
text of the present Report.

for penalty clauses, cf. ahove, under v, C, 1 of the present
Report.

cf. BROWM: op. cit. in 1?196&;7 49 Cornell Law Quarterly at
6B2.

cf. Article & of draft law referred to above.

cf, Article 5 of draft law referred to above.
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ANNEX II:

ANNEX III A:

ANNEY IIT B:

ANMEX IV:

- ANNEX V:

LIST OF ANNEMES TO REPORT

Iilustrations taken from WILLISTON ON SALES, Vol. 4,
Revised Edition (1%u8) of distinction drawn between
conditional sales and leases in the United States.

Bquipment lease for term of years with option for
renewal - United Kingdom. Taken from Appendix E

te GOODE: Hire-Purchase Law and Practice (2ad. edi-
tion).

French "demande de location de matériel" of the
Locafrance group, taken from PACE: Pratigue et tech-
nique financiére du erédit-bail (leasing) (1974}).

French "convention de crédit-bail" of the Locafrance
group, taken from PACE: Pratique et technique finan-
cidre du crédit-bail (leasing) (1974).

Swiss "vontrat de leaging’ of the Aute and Equipment
Leasing Ce., taken from Dixidme Journée Juridique
(Cenéve 1970).

Italian "demanda di locazione™ and "condizioni generali
di locazicrne di autoveiccli..." of the Sava Leasing
Co. of Turin.




_ANNEX T

FORM NO. 337. Contract Deemed Conditional Sale
and Not s Lease of Engine.

_{Ii'arquar o, MeAlevy, 142 Pa Bt 233, 21 A Bi], 1
24 Am St Rep 497.)

LEASE.

‘This is to certify that A, of ....... ... .. {address), has
this day hired from B,of ... ... .. (address), ... ..
to . ... L horse C Engine, on I boiler and wheels, No
.......... gaw-mill,—valued at $..... ... ., upon which
........ havepaid$. ... ..... advance hire, and I do here-
by promise and agree to pay to him the fulﬁher sum of
$... ... ,as follows: $....... .. in ..... ... months;
$...... .o..in . months, all with ...... .. per cent

interest, as hire, in advance for the use of said machinery,
so long as I shall retain it. Said hire as aforesaid to be
paid on the days and times aforesaid until the sum of
S is paid. I also agree that if any installments
of hire as aforesaid is not paid when due, or within . .

days thereafter, the said B, or his agents, can, without
notice or process of law, take said machinery as above
deseribed away from my premises, without committing tres- )
pass or other violation of law, and I to forfeit the amount
previously paid as hire; and I further agree to take good
care of said machinery, and not to underlet, remove, or
permit its removal from my premises withoul the written
congent of said B.

Tn the event of my failure to comply with any of the ahove .
‘conditions, then the hire paid to be forfeited; but when T
have fully complied with the conditions of the ahove agree-
ment, then T am to have the privilege of buying said machin-
ery from the said B, upon my paying to him the sum of
one dollar on the ... ... dayof .
otherwise the title {o Said muchmely to remaln in the hdld
B as aforesaid. i



)

FORM NO, 3338. Agreement Held a Lease and Bail-

ment of Machine and Not a Conditional Sale.
{Lambert Engine ( o, v. Carmody, 79 Conn 418, §5 A4 141.)

Proposal for A Sewecr, Portable (ableway, Holsting and
Conveving Simultancously.

We agree to deliver f.o.h. cars, Newark, N. J., a eomﬁlete.
cableway of the A Iloisting Engine Co. type as follows:,

Span, feet. (Detailed description follows.) Trec-
tion. We will erect the cableway on such part of your work
as you may direet, yon to furnish all necessary labor; and
we will place the machine in working order by firnishing
a man familiar with the working system, who will superin-
tend the ercelion, and who will stay with the machine for
a time after it is erecid to instruet vour enginecer, ete.” We
will expeet you to “urnish all necessary permits, coal, watér,
and to dig the holes for anchorages. The price of the above
cableway speeified is . . dollars f.o.h. cars, Newark,
N. J. We will rent the above machine for the sum of

oo dollars (¢, . . ) per month in advance, for

the period of not less than ... . .. months, the rent to
apply on the purchase price at any time in the aforesaid
months. Tf the prospective purchaser does not wish to pur-
chase this maching, it is understood that he is to pay' the
freight back to Newark, N, J., and fo return in good eondi-
tion, subject to wear and tear. The right of title to the
machine herein referred to is to remain in the A Hoisting
lingine Company until paid for by the prospective pur-
chaser. ;
A Hoisting Enginé Co.
We hereby accept the ahove proposition, and order from
you one of these machines as specified.
B Counstruction Company.

T eammamm
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FORM NO. 339. Agrcement Weld s Lease of Ma-
chines and Not & Conditional Sale, .

- {Binger Sewing Mach. Co, v, Indepandent Waist Mg, Co,
141 NYE 488.)

A Sewing Machine Company Lease,
~ This certifies that we, B Mfg. Co., now residing at,
......... , and doing business at .. ... . . (addresses),
have rented and received from the A Sewing Machine Com-
pany, (whose corporate existence for all purposes is here-
by admitted), and hereinafter called the Jompany, throngh

its offices, at ......... . (address), the following chat-
tels, to wit: .......... class ... ....... .. machines, Nos,
.......... sand ..., [ less ... ... old machines;
e class ......... . machines, No. .. ... . . . —
with -all apparatus helonging thereto, all in good' order
and valued at .. dollars, which we are to use

with care and keep in like good order, and for the use
of which we agree to pay rent as follows: ...... ..
dollars, ... ... .. dollars paid .. .. . (date), ... ... .
dollars paid ....... .. {date)—on the delivery of this
agreement, the receipt whereof is hereby acknowledged and
accepted as payment for the rent of the first month only,
and then at the rateof .. ..., . .. dollars per month, payable
in advance, on the ... ... .. - day of each and every month
thereafter, at the aforesaid office of said Company, with-
out notice or demand, And it is further agreed that if we
shall make defanlt in any of the said payments, or in any
covenant hercof, or if we shall sell, ecret, pledge, mort-
gage, store, lease, or remove the saiil chattels from our
aforesnid place of business, or permit or attempt to do any
of said acts, or if said chattels shonld he subject to any levy
by any officer, or come into the possession of any other per-
son without the written econsent of gaid Company, or if it
should deem itsell insecure, then, or in any of the said
several events, or at the expiration of uny period for which
rent has been paid, we will veturn and deliver suid chattels
to the said Company, without legal process or demand, in




good order. And we do herehy authorize and empower said
Company, or its agenis, 13 euter any premises where said
chattels may he and lake and carry the same away with-
out legal process, herehy waiving any action for trespass
or damages therelor, and waiving all rights of residence,
homestead, exempltions, and all rights under any laws here-
tofore passcd or which may hereafter he passed requiring
any public sale ol said chuttels in the event of repossession
thereof by the said Company, and Lereby agreeing that all
rent paid shall belong ab: olutely to said Company, as com-
pensalion for the use thercof, any law io the contrary there-
of notwithstanding, No agreement of sale of said chattels
is bmplied hereby, aml ne sale of said chattels to us shall
be valid without the written consent of the said Company.
In case of dawmuage by five, water, theft, or other causes, we
hereby agree to pay to the said Company the value of said
chattels. The conseut of the said Company in one or more
instances shall not be decmed a waiver of future consents
of the conditions herein, but the consents shall be required
in every instance, And it is expressly understood and
agrecd that the acceptance of payments by the Company
after any defanll hereunder ou our part shall not he deemed

.a waiver thereof. And it is further agreed that we may

at any time within said rental term purchase the said chat-
tels and apparatus by paying the abeve valuation therefor,
providing the {erms aud provisions have been punctually
complied with, and then, and in that case only, the rent
therefore paid shall be deducied therelrom.



FORM WO, 339A. Lease with option to purchase,
(Guerin v, Kirst, — Cal App2d —, 184 1°2d 509, mod — Cal App2d —,
192 P2 g2, muod d43 Cal2d 402, 208 P24 10.)
Lo The demsor herehy arvees (o dease Lo fhe fesser, and- the lessee
fwrehy agrees o rent From the bssors wll of that certain persona)
property descerilied as Tfollows:

FMauipment
No. Deseriplion
17 suterpitlar Tractor, Serial No. 1HT7401
28 Jaderpillar Tractor, Seriad No. 2H 949

12 Carvyall, L U, Serial No. 87747

2. The period of this lease shall be for ten months commeneing
on the seventh (Tth) day of November, 1945, and ending on the
seventh (Tth) day of Angust, THHH and receipt of payments totaling
the sum of $3,000.00 is herchy ackunowledred to Lave been reeeived
up to December 14, 1945,

3. The agreed monthly rental shall be the sum of $2.000 per
thonth payable mwonthly in advance, commeneine on the seventh.
{7th) day of November, 1940, and continuing on the sevenih (Tth)
day of cach and every succceding nwonlh up to and inchuding the
seventh (Tt} day of July, 1946, and the Balance of $3,075.00 shall
be paid on the seventh (74h) doey of Auzust, THG, and the total
rentals for said period shall be e sum of $15,075.

4. The lessor hereby srants to the lessce the option to purchase
saitd eguipment al the expiration of said rental period for o priee
of FELA25.00 provided that the Jessee shall give notlice o writing
of s inteotion to exercise said oplion and which noliee must be
riven Lo the lessor on or before the seventh (Tth) day ol August,
T940, and provided furiher that the lessee’s right to so purchase
said equipment shall be conditicnal upon o eomplete and full per-
fermanee of his undertakines as herein provided, and also ¢oundi-
tignal upon the full payment by him {o iessor of the rental herein
above provided. )

5. That should lessee exercise said option to purchase saild per-
sonal property, he shall pay to lessor, in addition to the other sums
fierein provided, interest at the rafe of oight {8} per cent per annum
on the sum of $21.000.00 From the seventh (7th) day of November,
T, o add ineluding the seventh (Tth) day of Angast, 7946 on
the basis of the menthly deferred balances, and provided [urther

that in the event of such election, lessee will pay to lessor the
amount of repairs and maintenance ineurred or paid by lessor in
conneetion with said peesenal property during the term of this
lease.

G. Payments shall be made to the lessors at their offiee at
veeannee.. Soulh Sun Mraneisco, California.



ANNEX IT

Equipment lease for term of years with option for renewaly
\ ’ equipment outside Uontrol of Hiring Order 1563

. THIS LEASE made the . .. day of . . . BerwrENn {{essor] having its Parties.
registered office at {address] (hereinalier called the lessor which expression
shall where the context so admits include the lessor’s successors in title)
of the one part and [lessee| having its registered office at [eddress) (here-
inafter called the lessee) of the other part

WITNESSETH as follows:

1. The lcssor hereby lets and the lessee takes on lease from the lessor Term oflease.
upon the terms and conditions hercinafter mentioned the egquipment
more particularly described in the schedule hereto (hereinafter called
the equipment} for the term of ., . years commencing on the . . . day
of ...

. The lessee shall pay to the lessor during the said tevm a rental of Renual
£ . .. per month payable in advance on the first day of cach month the
first rental payment to be made on the . . . day of . .. Punctual payinent
* shall be of the essence of this lease and the lessee shall be decmed to have
repudiated this lease il any rental or part thereol shall remain unpaid
for more than fourtcen days after becoming due. All payments of rental
hereunder shall be paid to the tessor at [address) or at such other address
as the lessor may from time to Ume specify and payments made by post
shall be at the risk of the lessec,

4. The lessee shall throughout the said term Covenants
{1) punctually pay all amounts of rental payable hereunder; by lessee:
(2) pay to the lessor interest on overdue rentals at the rate of . . . per Punciusl

: payment.

cent per annure until payment thereof such interest to run from | oo
day to day and to accrue after as well as belore any judgment; averdue

(3) keep the equipment in gond and serviceable repair and condition instaimeni.
{fair wear and tear only excepted) wid replace all missing Topepair.
damaged or broken parts with parts of equal yuelity and value
and in delault of so doing permit the lessor to take possession of
the equipinent for the purpose of having repairs carried out and

[ repay to the fessor the full cost of such repairs and the lessor shall \

have a Nen on the cquipment until such repayment but excreise
of such lien shill nat prevent the accrual of rental hereunder;

Operation of (4) ensure that the equipment is operated in a skilfl and proper
:::;l““”" manner and by persons who are competent to operate the same;
Yo pay all (5} punctuatly pay all re:glstrauon_chargcs licence fees rent rates taxes j
chiaries, 16, and other outgeings payable in respect of the equipment or the
and i delault use thereof or in respect of any premises in which the equipment
l;,;::::;,'j:jm may from time to tine be placed or kept and produce to the lessor
recuver. on demand the last receipts lor all such payments and in the

event of the lessee making default under this sub-clause the lessor
shall be at liberty to make atl or any of such payments and to
recover the amount thereof from the lessee forthwith;

To permit {6) permit the lessor and any person authorised by the lessor at all

:::::::?ul reasonable fines to vnter upon the premises in which the equip-

inspert. ment is for the time being placed or kept for the purpose of
fnspecting and esamining the condition of the equipment;

To keep the (7) keep the equipment at all times in ibe possession and control of

;‘;‘:I.:“ " the lessee and not remove the sume from [the place where it is

pussessivn, . installedd by the lessor] without the consent in writing of the
lessor12

Ta notify () notify the Jessor of any change in the lessee’s address and upon

}:,,:‘:,.:i request by the lessor prompily inlorm the lessor of the where-

aliiress o abouts of the equipmient;

.“sh.‘.:-‘.::::i:?z {9) indemnily the lessor against loss of or damage to ihe cquipment

S — or any part thereol from whatever cause arising and whether

Lessur or net such loss or dumwage results from the negligence of the

apuinst oss fesseu .

::i, :’:,,‘3,‘;:,‘,:),{:, T 1oy puuctnally pay for all scrvicing of and repairs and other work /

T kerep eeguipe done o e equipruent and for spure parls and accessorics thereof

et fren e and keup the equipnwent {ree from distress execution or any other

<t ey, L,
! legal proces:;
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{11} mmediately alter the signing of this lease Insure the c:cguipmcxii
and keep the sume insured throughout the term 2painst loss or
disnage by accident fire theft and other risks vsually eovered by
insurance in the type of husiness for which the equipment is for
the time being vsed the cquipment o be insured to the full
replaceient value thercol with some insuraace company to be
approved by the lessor under a comprehensive policy of insurance
free from restriction or excess in the joint names of the lessor and
the lessee [or name of the lessee bearing an indorsement recording
the lessor’s interest] and siaiing that no payment is 1o be made
o the lessee under Lthe policy until the lessei’s interest has been dis-
charged and in default of the lessee so doing the lessor may insure
as aloresaid and recover the cost from the lussee forthwith, The
lessee hereby irrevocably appoints the tessor the agent of the lessee
for the purpose of receiving all monies payable under the said
policy and giving a discharge thercfor;

(12} punctually pay all praniums payable under the said policy pro-
duce the receipts for such payments 1o the lessor en demand do
everything necessary to maintain the said policy in full effect and
not do anything whereby the said policy will or may be vitiated;

(r3) obtain all necessary licences permits and permissions for the use

... of the gquipment and not.yseihe cquipment.or permil the same

to be used contrary to law or any regulation or bye-law for the
time being in force;

(14) indemnify the lessor against all claims and demands made upon
the lessor by reason of any loss injury or damage suffcred by any
person from the presence of the equipment or the use thereof,

(15) in the event of defanlt by the lessee hereunder pay to the lessor
all expenses (including legal costs on a full indemnity basis) in-
curred by or on behalf of the lessor in ascertaining the wherealiouts
of taking possession of preserving insuring and storing the equip-
ment and of any legal proceedings by or on behatf of the lessor to
enforce the provisions of this lease;

(16) ensure that in so far as the equipment is affixed to any land
or building such equipment shall be capable of being removed
without malterial injury to the said land or building and that
all such steps shall be taken as are necessary to prevent title to
the equipmént from passing to the owner of the said land or
building.™

4. The lessee shall not

(1) sedl assige subdet pledge mortgage charge incumber or part with
possession of o otherwise deal with the equipment or any interest
therein nor create nor atlow 1o be created any lien on the equip-
ment whether for tepaics or otherwise and in the event of any
hresch ol this subechuse by the Jessce the lessor shall be entitled
{tiut shall not e hound) 1 pay to any third party such suin as is
‘necessary to procure the release of the equipinent from any charge
incumbrance or lien and shall be catitled to recover such sum
from the lessee forthwith;

(23 seld ruovigaee chavge demise sub-let or otherwise dispose of any
latie or building un or in which the equipment is kept or enter into
any conlract w oo any of the aforesuid things without giving the
fessor at keist six weeks' prior notice in writing and the lessee shall
in any event procure that any such sule morlgage charge deniise
subi-lease o other disposition as the case may be is made subject
to the right ol te lussor to repossess the equipient at any time
{whether or aol the same or any pa L thereof shall have become
aflixed 1o the sadd Jund or building) and for that purpese e enter
upote such lined or building and scver any equipment aflixed
thereto,

5. s between e lessor aned the lessee qnd their respective successors
in title the Copipment hereby demised shall ronain personal property
and shall continue in the owneship ol the Tessor notwithstanding that
e same may hos e boon adlised (o aav land or building, The lessce shall
be responsible lor any divrage caused o any such land or bullding by
the afliameg ol the cquipoent thereto or the removal of e cquipment
therefrom (whether such uliixing or removal be ¢fiected by the lessor or
the lessee) and shall indemnity the lessor against any claim made in
respect of such dinage.

/

To obtain all
congent, .,
for use of the

cquipment,

To indemnify
lessor against
third party
claims.

To pay all
legal and
other expensed.

To ensure
that equip-
ment affixed
to realty can
be removed
without
material
damage.

Lessce not o
sell or uther-
wise dhiupose
of the
equipment,
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tte., Tralty on
which
equipment
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to tessor.

Lapuanent

Lo Ferniin
frersenal
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indemanily
fessor agaimnst

darnsge to
realty.
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Loss or
destruction
ol or damage
[
equipment.

Application
of insurance
monies,

Effect of loss,
etc., of
egquipment.

Fair wear and
teay and
capital
allowances.

Terminulion
by lessor
by notice.

6. Where the equip:r}ent or any part thereof is loet siolen duatroyed
or damaged by the negligence or wrongful act of 3 third party the lessee
shall immediately notify the lessor thersof, shall noy compromise any
claim without the consent of the lessor, shall aliow the lessor to take over
the conduct of any negoliations (except in relation 1o claims of the leses
for personal injuries loss of use of the equipment or loss or damage to the
property of the lessee unconnécted with the eguipment) and shall at the
expense of the lessee take such proceedings (in the sole name of the lessee
or jointly with the lessor} as the lessor shall direct, holding il sume
recovered, together with any monies received by the lessee under any
policy of insurance taken out by the lessec pursuant to the provisions of
this lease, on trust for the lessor and paying e applying as the lessor
directs such part thereof as is necessary to discharge the lessee’s liability
to the lessor at the date of such payment and to compensate the lessor
for the loss or destruction of or damage io the squipment any surplus
being retainable by the lessce {or the lessee’s own benefit,

7. (1) H the equipinent shall be damaged during the term of this
lease and in the opinion of the insurers it is economic that such damage
be made good all insurance monics payable under the said policy shall
be applied in making good the said damage.

{2) If the equipment shall be lost siolcn destroyed or damaged 1o
such an extent as 1o be in the opinion of the insurers incapablé of econe-
mic repair the insurance monies payable under the said policy shall at
the option of the lussor _

{a) be applied so far as possible in replacing the cquigment with

equipment of similar type and quality in which everit the fresh
equipment shall be held by the lessee under the tebms of this
lease; or

() be paid to the lesor to the extent necessary to discharge the

lessee™s lizhifity to the lessor at the date of such payrhent and to
compensate the lessor for the loss theft or destruction ofor damage
to the equlprment's any surplus being paid to the lesske but if the
insurazice maonies paid to the lessor are insufficient {o discharge
the lessee's said liability and to compensate the lessor as aforesaid
the amouht ol the deficiency shall forthwith be paid by the lessee
1o the kessor and thereupon this lease shall come to dn end.

{3) Save as pirovided by sub-clause (2} (b) of this clause the loss theft
or destruction of or damage fo the equipment shall not affect the con-
tinuance of thig lease or the lessee's lability for payment of rental here-
under,

8. The lessee shall not be lable for fair wear and tear of the equip-
ment and the burden of depreciation resulting from any such fair wear
and tear shali fall upon the lessar who shall be enitled to claim from the
Revenue all capital allowances in respect of the equipment.'s

9. (1) If the lessee shall make default in payment of any of the suims
pavable hereunder or shall fail to observe or perform any of the other
terms and conditions of this lease whether express or implied or if' the

lessor shall on any reasonable ground consider itself insecure the lessor
may without prejudice 1o any pre-existing liability of the lessee to the
lessor by notice in writing left at or sent by prepaid post to the above-
mentioned address or at or to the regisicred office or any business
address of the lessce or the lessee’s last known business address determine
this lease and upon such notice being so served sent or left this lease shall
for all purposes determine and thereafier the lessce shall no longer be in
possession of the equipment with the consent of the lessor and subject to
the provisions hereinafter contained and any pre-existing liability of the
lessee hereunder nedthier party shall have any rights against the other,

(2) If a winding-up order shall be made against the lessee or if the
lessee shull pass a resolution for veluniary winding uvp {otherwise than
by way of amalgamation or recopsiruction) or shall make any arrange-
ment with its creditors or any assigrinent for the benefit of such creditors
or if distress or execution shali be levied or threatened upon the equip-
ment or upon any of the lessee’s property or if any judgment against the
lesser shall rernuin wsausficd for nore than fourteen days or if the
lessee shall abandon the cquipment then this lease shall automatically
and without notice determine and subject 1o the provisions hereinafter
contained and any pre-cxisting bability of the lessee hereunder neither
party shadl Bave any rights wgactaat the other,

Automatic
termination
of lcase in
stated events,
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(1) Where this lease is determined or comes @ an end purseant to
the provisions contained in this dause and the lessor suffers loss as a
result of bring unabie to redet the equipment at 2 rental as much a8 that
payable under this lease for the whole p riod between the date of such
determination or coming 1w an end znd the date on which this lease
would have expired by eilfuxion of time if it had not been determined or
come to an end as aforesaidd the lessor shall be entitled to recover the
amount of such loss from the lessee

10. Upon the expiration or carlier termination of this fease the lessec
shall if required by the Jessor deliver up tie cquipsent to the lessor at the
address of the lessor stated in this leass or al sach other address as the
lessor may specily or il not so reguired shall hold the equipment available
for collection by the lessor or iy agents and the lessor ot ity agents may
without notice reluke possession of the cquipment and may fur that

purpose enter upon any land or buildings on of in which the equipment
is or i3 believed by the lessor or its agents to be situated and if the equip-
ment or any part thereof is affixed (o such land or buildings the lessor
shall be entitled to sever the same therefrom and to remove the equip-
ment or part thereof so severed and the lessee shall be responsible for all
damage caused to the land or buildings by such removal,

11. If the lessee, having observed anet performed all the covenants and
conditions of this lease, shall desire to renew this lease and shall give
notice of such desire not less than . ., months prior-to the expiration of
the term hercby eranted the lessee shall be entitled to 2 new lease of the
equipment for the term of . . . commencing on the date of expiration of
this lease at a rental of £ .. . a month but otherwise upon the same terms
and conditions as those herein contained including [er excluding] the
right of renewal as aloresaid."?

12. Any liability the lessor might otherwise incur and any right or
immunity the lessce might otherwise possess in respect of any conditions
warranlies or representations relating to the condition of the equipment
or its merchantahle quality or suilability or fitness for the particular or
any purpose for which it is or may be required whether express or im-~
plied and whether arising under this lease or under any prior agreement
or in oral or writien statements made by or on behalf of any person in
the course of negotiations in which the lessee or its representative may
have been concerned prior to this lease are hereby excluded. No liability
shall attach to the jessor cither in contract or in tort for loss injury or
damage sustained by reason of any defect in the eguipment whether
such defect he latent or apparent on examination and the lessor shall
not ke lable o indemnily the lessec in respect of any claim made against
the lessce by 2 third party for any such loss injury or damage.

13. No dealer or supplier through whom this lease was negotiated or
by whotn the cquipment was supplicd nor any person in the employ of
any such dealer or supplier is or is to be deemed the agent of or acting
on behalf of the iessor for any purpose and no liability is to be attached
to the lessor for any conditions warranties or representations made by
such dealer or supplict or person in the employ of such dealer or supplier.

14. The lessor shall be entitled to assign this lease or any right or
rights hereunder including the right conferred on the lessor to enter
upon land or buildings to inspect the equipment and to sever and
repossess the same and any assignment of this lease by the lessor shall be
deemed o include an assipnment of the lessor's rights to enter sever and
repossUss, '

15. In this lease ‘the equipment’ shail include all additions and
accessions thereto and all replacements and renewals thereof whether
made before or alier the date of this lease.
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£6. The couipment shall remain the property of the lessor and the
lessee shatl have no right or interest therein otherwise tha as lessee.

17. If the lessor (1) (ails to obitain i respect of the cost of acquisition
of the equipment an investment grant amounting to the sumof ... orf
{2) having ubtained an investnent grant in respect of such cost s
required to repay it wholly or in part the lessec shall pay to the lessor
such additional amount ay will when added (o the investment grant
received and retained by the lessor (if any) amount o not less than the
said sum.'*

18, Any notice required or permitted to be given o the fessee under
this lease shall he validly given if served inoany manner specified in
clause g hereol and shall if sent by post be conclusively dreemned to have
been received by the lessee within forty-cight hours after the time of
posting.

1. No refaxation {orbenrance delay or indulgence by the lessor in
enforcing any of the terms and conditions of this lease or the granting of
time by the lessor (o the lessee shall prejudice afleet or restrict the rights
and powers of the lessor heveonder noy shall any waiver by the lessor
of any breach hercol operate as a waiver of any subsequent or any
continuing breach hiercall

As WIrnEess ele.

SCHEDULE
[ Hlere set wut prarticuinrs of the equipment |

[Vigratires vn behalf of both parties)
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Adresse

St A

LOCAPFPRANGCE ’

Sidpe Soclal
34, rus Marbeut, PARIS B2 f
T4, 225-78.95
256-68.20
358-31.85

Téiex Poris-Lacetran 65 170

ANNEX TTTA:
AGENCE do ..

DEMANDE DE LOCATION DE

PRESERTEE FAR Mam au Raison sociale

Tél.

SOCIETES

EMTREPRISES PERSONNMNELLES

Capitsl

Forma [urldigue *

N@ d'INSEE 3

NO du Registre de Commarss ©

Activité

Répantition du Capital {principaux actlonnalres) (1) ¢

Membres du Conselt J'Adminlstration {SA! 1)

Homs des Gérants {SARL] {1}

Nom, prénom et titre ds Ja persenns habilivée 4 louer e matdriel

Prénoms

WNélo)la:

Situstion de famlils :

Hégime matrimonlsl ©

Acthviid :

NO du Reglstre da Commerce au des miors

ENQ G INSEE ¢

Etesvout propriftoirs d'immoubles ltervaing, copstructions @
ouil] wonL] “en denors des immaubles tPexploitations™

8l oui, adresss (1) =

Valour sasurde {8} 2

Vatsur eatimative (1} ¢

Ces Immaublas sont-lls hypathdqués : oui [ mow(J

5i oul, mongane {1) @
Eegs-vous assurd sur lavie : outd non 3

Sl oul, Compagnls, montant ¢

Historigue : {Date de création, éventuellement date da transformation en Sociétd, modalités des dernidres sugmentations

de capiiall

CA : prévu pour I’année en cours

Py
Domiciliation bancaire o do compte
Agence Villg Té
Autres bangues . T

{1} 5l nécowaalie Jalndre note ditalllée



LES VENIDULES ®

RENSEIGNEMENTS Concensiauy 65 MATIRIELS ® - poegpur 0opsey iy FINANCEMENT DEMANBE |

3

® Rayer la menilon inutile.

Matdrlsls &' Eguipement

Désignation Prix . Noms ot adremas ﬁ:,?!;f; Condltlons do =
natura, manque, typs T.T.C. des fournissaurs srévuss réglemant

Maiériels de Transpart

Joinkire dans tous les cas devis ou factures proforms de chequs fourmiiseur

i Prix Noms des Datss de )
lﬁ;:gr‘iﬁ:s Marquses T.{".C., Fournisseurs livraisona Conditlors de riglement
& Adresses prévuas
Chassis-Cablne
Carrossarie
IEquipements
Prix Total

Durée de via économique dss matérlels

Dutée minimum d'amortissement fiscal

Nombre d’heures d'utilisation par jour

S'aglt-il d’un matériel de remptacement

&'un matériel nouveau dans I'Entreprisa

a) permettant de nouvellss fabrications

b} permattant.d’accroftre la production axistants

POUR LES VEHICULES SEULEMENT

— Nature des marchandises transporiées ©

ould Non O
ouid Now [
outld NoN
outld non[d

- Kilor_nétrage annuel moyen :

— Transports sur route {J Ville O3 Chantler 1] Carridvs [J
la taxs & Vessiou —oul [ non [ ]
— Le véhicula est-il assujettl 4 %
_ la vignette - oul [} non ]

— La matériel est-il destlng & des Trensports Privés L] ~=Transporis Publics de Marchandizses T}
“Transports Pubiics davoyageurs [
— Le matériel est-1l desting 3 une zone de camionnegs — zone courta . zons longus [

toutes zones [}

— Nombre et valeurs des cartes da transport {Ponts & Chaussées) détenues par Ventreprise 3



REMSEIGHEMENTS CONCERNAHT UEXPLOITATION

1) ACTIVITE

. e o et et e e S

T
hid

L TR hE b

LERT

@ Nature {fabrication, services)

% du chiffre d’affaires exécutd & fagon 1

@ Débouchés, principaux clients

@ Commandes, marchés en cours ou 3 exécuter {montants, diélais) ...

®Si Iactivité est saisonniére préciser la cytie de fabrication et ds vents

2} MOYENS D’EXPLOITATION

® Effectif du personnel

® Surface et emplacement des terrains, usines et Immeubles d'explojiation

@ L ’Entreprisa est-elle propridtaire des immeubles d'exploitation ¥

oul 3 non

si oui : valeur d'assurance

&Montant éventuel des hypothéques

@Si J'Entreprise est locataire 3 montant du loyer annuel

© Le propriétaire est-Il associé dans 'Entreprise 7

®\/aleur assurance du matériel en service

RENSEIGHEMENTS FINAMCIZRS

@ JOINDRE LES 3 DERMIERS BILANS £T COMPTES DVEXPLOITATION.

@ Observations éventuelles tur e bilan

{Plus ou moins vatues, Trésorerie, Fonds de roulsment, Evolution du Chitfre d'A¥aires, etc,)

R

® Régime fiscal de I'Entreprise t TV A

Taux

L'Entreprise est-elle & jour vis-3-vis du Fisc 1 de la 5écurité Sociale ?




N

@ Emprunts contractés . -

MONTANT DES CHARGES ANNUELLES
ETEURS ‘ N
PRETEU e 5 19 ey P GARANTIES ACCORDEES

A la date du dernier bitan :

Depuis o dernier bilan @

® Contrats de location de matériel conclus

CHARGES ANNUELLES DE LOYERS
DAGANISME BAILLEUR NATURE DU MATERIEL LOUE 19 19 19 18 '
@ Avals donnés par I'Entreprise
NATURE DES OPERATIONS AVALISEES MONTANT

@ Prévisions d'investisserent pour les années & venir  {Nature, montant, modalités de financement}

- ASSURANCES Souhaitex-vous adhérez aux assurances Groupe Locefrance 7 alf\ssurance matériet [J
Tierca crédit bail {Pour 15 véhiculas exclusivament) L] vie I}
EARANTIES L& demandeur peut-il proposar, 3 titre de gavantia, iz caution d’une personne
: physique ou morals : QUIL]  wow O

Si oui, préciser pour la caution proposée !

PERSONNE PHYSIQUE : Nom Prénoms
Adresse

Profession

Surface financidre représentée par immeubles, propristés, ste,

Valsur

Banque — . MNotalre

PERSONNE MORALE : Dénomination de Iz socidté

Forme juridigue R — Caplial

Adresse

Nature de |"activité

e

Nam et prénoms du représentart qualifid & se porter caution .

Bangque
Joindre 1e darnier bilan et compte d'exploitation.
A e

Signature
A sdresaer & FAgence Locafrance dont le nom ast
rapris sn page 1 ou @ défaut iz plus proche da votre
domicita. Les rensaignements communiqubs rasts/ont
strictemant contidentlels.
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focitts Anonyws e wopid do BE28E0SG § o RE. 9% 8 doot
Bitys sociai 1 4, swe Harboul » TE008-Paria = Télbpbong § 225-18-85

i CONVENTION DE CREDIT-BAIL : o _ .

Nom du locstalrs 3

. 1 Ret. 02 Soctaur [ — Sidge ooclal :
: e
Dosster »* 1} | Fournlgnaur ¢
A reppeler dur focturd et torrespondance.
Adressn
Entre le loceteira, dfalpnd, cl-tontre, d'une part, o by seslild Lc;c.a;n,wus.w "
beilletr, dsotro pant i 201 tonvend &l &edld oo qui o Gux i
ralss de i Conyantion de Lrédin-Balt figurant ou verse, m [ Eo'\dllionu pa,;.
of Jo belllowr domng an dustion e lozal

mutdrial plvent ;

Article Promler, — Adrasze d'lnstalistion do | Arilelo 2. - Prix da référency. [ PO N |

daddrial, Pour Pepphicetion &6 oticis 3.2, 6 o asmumiion g crddit-bell, ja TVA. L_....._._.u.....—_.]

?m do rélérency du merdriol, & 18 st do sighalues oy batlims + 1
urent cl-dosstus ost find &: Y38, § i
Artiels 3.« Lhwaleon du matdelel, cutoriogtion pendent fone 1s durde do o Joculon, Tour benofert b wnd sutra
e matériel wat réceptionnd ou plun terd 18 | ... Poood oo délal, Bungué 880 wournid 4 lmlnllnﬂ praglable ¢y balllewr, Ci }olfss chigue o9
las portise décident du B0t de lir convi mite €8 dLcurds [d du premisr loyss,
powwzst e tonclug avec lo ou les lournisssurg, La deunlbma loyes Bard p&y mols & comptor dis 1% &y mols da rdcastion
Artialg & — Durde do ia focalion. du maldric] par fe togatelre, 5w To ¢e0 o Ja balllsor np donnaralt pea GUILS &a
ang, paysble sn _ Joyers monsudly ¢u trirdactelelfs torma B $chalr,  prdoant contral. 16 ghiqua berait selournd fu remboursd Ba locetalre,

KT axcaption du premiar Tay ol @at rbgioble per ehdqus. toun loe loyers cont  frthgle B, — Opllon &'schel.
payablas - sur prissniation par LOCAFRANCE d'wvis de prildvemant, domliciliéa A 'gaplretion da la . _
mk da s benque séolgnda per la Jocataire, L xutorisstion de praldvemant cor- cption d'achat oy prix &9

& cat wvio de préle i sora signéa per lo locetslra ¢n mbma tompe
ous g présents conventica de CrbditBell, Le locelsire 8'ongogs & malntanir ledile  Adlcle €. — kiontsnt dse loyers,

arnse do location, It st tonsea) U locatalrg oo

LOYERS
Asinéos (comptétar par mensusts ou Erimestriz'al H.T. T'V'A' 1L,
1 -~ Loyera de chacun
2 — Loyera de chacun
3 ~= Loyera de chacun
4 — Loysra de chacun
5 ~ loyers de chacun
TOTAL ds ie location
ARTICLE T — Ausurarca du meldisl. L2 bocstanto il ol queill S5y SAhARIIstNCe B0 | MR el pACT,
Contonmament § Vw4 8 b dad Conalttens Gindralen de locstlon. ki matacldd, etfet fu prdsent B
CONTIBE AR QICEATE POF L P bl I s sl FNCH KOULCTITE Dar 30 BailiEus AHTICLE 8 = E10A] Contly pRf LO7Tepondsncs. iy prison) eom /ot @0mant siond pur ¢ oo

ou Choroay (olwive B CoLM Pulic 1 81880008, Pour 18 o inadd Ghiods e Macajlon, & T8HE, EH0JSIDIFONT GELOM LGNS G ehdque 08 BROMNY Iy lr &7 58 B JaTumerie conaIlvi’e
Tlu B 0L 1dghbes sur O EONTE WA UM VIE 00 P ETB-ENL, & § b Tdanca du o e garafrad BeanluSiTanl dyipbel, G0N M Jecaptontd Do Pe Badime cEw on b 3
Le Quitence’ corrmaconderrs wie odi .0 Par 10 Laillear, Ca Monlent ara dhvisabin v il o wanhe jours b oMl O H U6l 08 Bpulurh 08 8 Getniar. A JElet, ladi badiowr cos
A 0N £H0GLE BINGE LAk UNG BOLOF LGN s liwm e 25 %, o ares mgagd.

TOMDITIONS BPECIALES :

g
Falt en quetre oxemplairan & la
* L& balllaur s “ Le locatairs ¢
{afgnarute of sohetd {pignetuia o cecha)

BIFA - $0-MOARLES - LF 074 - 100

* Log pimtlen thrront Talre prdcédee lous mgnamirs des montlone i Lo ot eppsesvd ol boa powr ooced, LOCAFRANCE Sidge
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Sociétd Anonvme 59 cephial doe SR.203.000 R - B C 85 B 3803
Blbge eoslal : 34, rua Merbeut, T5008 Peris - Téldphonss 228.70.88

| CONVENTION DE {:nmmsma b -
Vihiculss lndustvisls de Transport Routior Hom du lacetaten s
Ret. ozl sestorr L. 4 Siépa soolsd:
Doasler p | i : ?
A reppoliy o fsctwe 9t eofeepondancy.
Sdrongs
Entra iy locatslrn Séel clponlrs, d'vno pert, of 3 Bocldid LOTAFHAMNCE,
balllswr, d'sutre 1 ¢3! Somwany gt nrrbto o qul Bu:T Bu cmlziam
pénbralen de |0 mion da Crédit-Bad ent & WaTRS Gt W conditiony
cutibres # apdcleles ci-desacus, lo balllewwr dante e lotetlon oy
ke lo matdriol suivanty
Type Marque Lamossarie Equipemang e Slmmetricditien
Article promlor, — Ad ph Asittle L — Prix de réidronca HT.
d'immayiculstion du matéclel s A i) h‘?ﬂﬁ'ﬁ‘éfc’; el gt TVA | i
algnotre du balllaw figurent ci-dascous oot Mxd 61
+ Carte grise pour F ] i we L}

Acticle X de préldvemant domicillda ouprés do in banque ddaignds per $a ibcctaire.
Le m.wl.i obt técsptionnd Bu plug 16rd 10 wrmmcuwsss amssmnan s L'avtoriaslion do pralbvament comespondant & cen svie do prélévemsni cers
Patcd tu délal les partisp ddcidant de eon dp lew convenllen dans o olgnde - pasr 1o locelglre sn méme lempe que la présenta Comuntion do
Umits des occorda pouvent dre conclup oveo 18 oy lee fourniveswe, Crédilﬁ‘ll La locatslre v'angage & meintenir Jedite’ autorlsation pandent tauie
Msticle 4, = Durds de s focsilon, s durde do fa locetloa. Toul Wenofert & une eulie banque sl coumly &

6 mensuale o Himestrialo, terma & {'autorisation pebalsbia du baillaur,

— aGle on . |oye
$cholr, La ;mr:.I:i loyer apt axigible lors du réglamant ¢u chissigcabing par Anlele B. — Option d'achat.
In baHleur, toutefols son échsance est Hxde au 10 ou 2 du male, asion gQue A Toxplration 68 |8 we-—— 3nnds do location, B g5t comment @ mm
e paiament du chinste-cabine set efuclué respactivament du 181 oy 14 Inclug une option d' “h‘ w prix da corr
d 15 M Incl
%‘"ulu .:nrn nll::::m sont poyblas sy méma quentidme dos molo oy dy veiewr rosldvalle dy matdrial,
pramier mols dee Fimeatree eulvanis sur préecntation per LOCAFRANCE, d'avis Artlcls @, — Montant dee loyere,
LOYERS — |
Annése {ampléter par e " HT. TYA TIC,
1 1 loyer {y compria C.G.} da
—- loyers de chacun
2 -~ loyers de thecun
3 — loyere do chetun
4 — loyars de chatun
-] — loyars do chacun
TOTAL de lo lacstion
Artcle Y. ~— Angurarcs-doyems, Aslcly B, - Er.m; wncm per correapondenca, la prizet cowned disacnb
Conformdmens & 'sticle 8 ¢ dea Conditlons pdndraloa do SrédicBail, Jop foyern signd per e | & do tous & Statie
porthy our (o prézent conlral ounl gerestly pay wno pollos sisgque craditbait tum'a do gergnties, dolt ll.r' ﬁ:-pdw“ par 1o Dallleur Gans un délal de
oouscrite pir o baillewr. Les theiges aldremes & cvetls polios 8'dibvens wenle Joire & compter de ln date @ sighatue do oo dorpler, A ddfms ladit
por W Jranchles do —— % 4 I} halliewr so20 ('dtsm enghgde
CONDITIONSE SPECIALER .
LT
Fal o quatre axamplaires & s
* Le Dellieur s “la Lecatelre ¢
{Sigasturo ot eachal} {@ignatiae ot saabady
LOCAFRANCE Sigo

© Laa parties dovront [ales prdefdor low alpastra des menllons ol ot appmud = ol =Bon pow aeeerd
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AVENANT n2

A LA CONVENTION DE CREDIT-BAIL R@

Fass& en date du

Entre

la Soclété LOCAFRANCE
" Et

" La montant des loyers et de Lfoption dfachat indigqué respectivement aux
Arte 5 et 6 des conditions particulitres ds la.convention de crédit-bail, a &6t$ éta.bli
par 1s bailleur en tenant compte

+ des versements échelonnds sux dates cie-aprds indiguées en fonction des conditions
de paiement retenues 2

» dlune réception du matériel effectuée dans le période du
ali ; la date d'échéance du premier loyer &tant Pixde au
{Art, 2 §2.1. de l7accord général de location).

En conséquence, lm base de calcul des loyers et de l'option d'achat a été
déterminée comme sult @ :

« Prix de référence : F (HoTa)

e Augmentd des intérdts débiteurs celculds su teux da % 1%an + TVA sur les
versements & effectuer par le baillsur avent la dats d'échéance du premier
layer, pendant la période courant da la date ds chacun da ces versements &
la data d'échéance du premier loyer ; ‘

« diminué des intérdts créditeurs calculés au taux da % 1%an + TVA sur les
versements & effestuer par le bailleur aprés la dates d’échéance du premier
loyer pendant la péricde comprise entre cetta derniirs date et la date desdits
versementse

Dans 1'hypothése ol la date d'échéance du premier loyer ou les dates de
versements effectués par le bailleur ci-~dessus précisées seralent modifiées; ls .
montant des loyers et de lloption d'achat ferait 1l'objet d'un rajustement selen la
m2me méthode de calcul, pour tenir compte des décalages constatése

FAIT EN DOUBLE EXEMPLATRE, & PARIS , le

Le Bailleur Le Locatalre
{signature et cachet) {signature et cachst)

31 AGENCES EN FRANCE - BOCIETES AFFIUEES A LETRANGER
ALLEMAGNE, BELGIQUE, ESPAGHE, ETATS UNIS, GRAKDE BRE TAGHE, ITALIE, PAYS BAY, SUISSE, AFRIOUE DU SLBD.

LOCAFRANCE SA AU CARTAL DL #5240 000 ¥ RO PARRS 630390

Les partles devront falre priécéder icur signature de la mention"lu st approuvé.Bon pour accord®



ANIIEX IV

MODELE DU CONTRAT DE LA
« AUTO- & EQUIPMENT-LEASING S.A.»

CONTRAT DE LEASING N°

Entre
Auto- & [Fquipment-Leasing SA
Miillerstrasse 16, 8004 Zurich
{bailleur)

et
(preneur)

il est conclu le contrat de bail suivant :
A. Objets-de bail :

Assurés selon art. 7 aupreés de:  a)

b)
B. Liey d’emplacement :
C. Durée du bail : mois
début :
fin;
D. Loyer par mois: f{r. avec/sans {frais d'entretien et
de service®

La part des intéréts comprise dans le loyer est calculée 3 I'aide du
taux d'intérét pour les crédits en blanc, taux fixé par les banques
zuricoises, membres de [a convention sur les taux d'intérét. Si ce
taux augmente de % %, !e bailleur peut augmenter le loyer de base
de 1%. Un recul du taux n'a pas d'influence sur le loyer de base,

E. Lors de la conclusion du contrat, une taxe de fr. est payable,

% The author of the article "Le contrat de finance-equipment-leasing”
from which this standard contract is taken notes that it is rare for
a financial lease to contair such a provision for the maintenance of
-fhe equipment leaseds To his knowledge, the Auto and Equipment Leasing
Co. is the only leasing company offering such a provision in its contracts
and that only provided certain requirements are met (equipment the
maintenance of which requires special knowledge, possibilty of fixing the
.maintenance coste in advance, etce), c¢le Be STAUDER, Opecits, Dixiéme
Journée Juridique, at p. 43.
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CONDITIONS GENERALES DE BAIL.

Déput de bail.

Le contrat de bail lic les parties dés gu'il est Signié. Le bail au sens
propre ct U'obligation de paiement des mensualités commence, sous
réserve des dispositions suivantes, a partir du moment de fa remise
de 'objet de bail au preneur.

Le présent contrat est conclu sous réserve que les objets de bail
soient fournis. Si la livraison devait 2tre retardée de plus de deux
mois, le bailleur aura le droit danmuler le conirat sans devoir
ailouer une indemnité, a

Des revendications relatives & une livraison tardive des objets de

~ bail doivent étre adressées au fournisseur et non pas au bailleur,

\

En conséquence, le bailleur ne répond pas de 1a demeugre du four-
nisseur. En revanche, le bailleur s'engage de céder ay preneur tous
tes droits résulfant du contrat d’achat avec le fournisseur.

Loyer,

Le loyer est pavable le premier jour d’'un mois. Les loyers ou parties
de ccux-c¢i qui ne parviennent pas au bailleur jusqwau septiéme
jour d'un.mois, sont prélevés sans avertissement préalable par rem-
boarsement postal. Si ce remboursement n’est pas payé, le bailleur
peut exiger par avance le paiement du loyer pour foute la durée
du bail, ou annuler le contrat conformément A Vart. 265 du CO.

Le loyer est également dfl au cas ou les obiets de bail ne peuvent
atre utilisés pour une raison guelconque.

Ajustement du loyer.

La part des intéréts comprise dans le loyer est calculée & P'aide du
taux d'inférét pour les crédits en blane, taux fixé par les banques
zuricoises, membres de la convenfion sur tes taux d’intérét selon

lottre [d du contrat de leasing. Si ce taux augmente de %%, le

bailleur peut avgmenter le toyer de base de 1%. Un recul du taux
n’a pas d'influence sur le toyer de base.

Obligation de vérification et défauts.

Dis leur remise, e preneur doit virifier les objeis de bail ef, le cas
¢ehéant, aviser inmediatenment le bailleur et le fournisseur des
defauts constatés, Si des défauts se révclent plus tard, le preneur
tes signalera dés qu'il les-aura découverts,

D’éventuelles revendications a la suite de défaitts des objets de bail
doivent étre adressées directement au fournisseur. Le preneur s'eni-:

gage de faire valoir ces droits envers le fournisseur & ses frais et ©

en temps utile,

Ces revendications ne libérent pas e preneur de ses ohligations
de paiement et autres obligations relevant de ce contrat, Le bailleur
ne répond pas des défauts des obijets de bail, En revanche, le bail-
feur céde au preneur tous fes droits de garantie que ia loi et le
contrat d’achat confécent au bailleur envers le fournisseur,

Entretien des objets de bail.

Le preneur est tenu d'assurer uneé whilisation normale des objets
louds, d'éviter une utilisation exapérée, d'entretenir les objets a ses
frais et d'une maniére adéquate et -— pour quelgue raison que €€
soit — de procéder immédiatement et A ses frais a des travaux
nécessaires de rétablissement ou de réparation. A cet effet, seules
des piéces de rechange fournies ou admises par le fabricant peuvent
étre utilisées.

Si les travaux réguliers d'entreficn ot de service sonl compris dans
le loyer, les rétablissements ou les réparations sonf & ia charge du
fournisscyr. Toutcfois, le bailicur ne répond pas de Pexécution
adéguate n o travaux par e {arnigsenr, o

o
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6. Responsabilits, ‘ . !

10.

12.

Le preneur est responsable envers le baillenr de tous les endom-
magements des objets de bail qu'ils aient &t¢ causés par le preneur
fui-méme, ses auxiliaires ou par des tiers.

Le preneur répond de méme de tous fes dommages causés auprés
de tiers 4 des choses ou personnes par les objets de bail 3 moins
que les prescriptions coercitives de ia loi réglent la responsabilité
différemment, Le prencur ne peut faire valoir aucun droit envers
le bailleur pour des dommages qui fui sont causés,

-Assurances.

Le prencur a Vobligation de faire assurer les objets loués en faveur
du bailleur contre perte, extinction ou endominagement. En outre, fe
preneur doit prouver Uexistence d'une assurance de responsabiliié
civile ou inclure les objets de bail dans son assurance de respor-
sabilité civile d'entreprencur.

Si l'existence d'un contrat d¢'assurance ne peut pas étre prouvée
lors de la signature du contrat de leasing, fe bailleur a le droit de /
conclure une assurance adéquate aux frais du preneur,

Sous-location,

Le preneur n’a pas le droit de remettre 4 des tiers ies objets loués
ou de transfeérer 3 des tiers des droits relevant de ce contrat, Les
objets loués ne peuvent en aucun cas &tre déclarés comme acces-
soires d'un immeuble ou étre mis en gage.

Propriété,

Les objets loués demeurent ia propriété du bailleur. 5i les objets
devaient étre saisis, frappés d'une rétention ou encore d'une con-
fiscation relevant du droit des poursuites, fe bailleur est A aviser
sans délai par télégramme. Cela est également valable si une fierce
personne demande ia venfe aux enchéres de Vimmeuble sur lequel
les objets loués se trouvent.

Droits d’accés et d'inspection.

Le bailleur a en tout temps accés aux objets louds et peut les faire
examiner,

Le preneur est tenu de signaler immédiatement au bailleur tout
changement du liew d’emplacement des cbjets louds,

. Expiration du loyer.

Aprés lexpiration du contrat, fes objets loués doivent étre rendus
dans un ¢tat intégral et ulilisable (au sens de I'art. 271 CO) si le
preneur ne fait aucun usage de son droit d’achat ou du droit de
prolongation de location,

En cas de décés du preneur, le contrat ne pourra #tre annulé
qu'avec l'assentiment du bailleur,

Si le prencur déplace son domicile, resp, son siége a Pétranger, fe
bailleur a fe droit de résilier le contrat. Cela est également valable
si te preneur change le lieu d’emplacement des objets loués sans en
aviser le bailleur. Le droit de résiliation s'étend en outre au cas ot
I'objet lout serait déplacé a Pétranger,

Drait de prolongation de location,

Pour aulant que le preneur ait rempli correctement ce contrat jus-
qua la fin de fa durce prévue ct quil fe signale au bailleur, au plus
tard un mois avant Pexpiration du contrat, le preneur a je droit,
aprés U'cehcance du contrat, de continzer 4 louer les objets pour
un temps indétenmingé moyennant d’'un paiement de 1/12 du loyer
annucl. arant cette profonzation de location, le contrat peut étre
réeilic A la din du mois par le preneur moyennant avis donné un

mei- S Povinee,
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13. Formalités. - el %

Des conventions supplémentaires stipﬁlées verbalement ne sont pas
valables. Des réserves et des conventions spéciales ne sont valables
que si elles sont faites par écrit. ‘

14, For ¢t liey de l'exécution,

Les deux parties reconnaissent Zurich comme for de juridiction et
liew d’exécution. Si le preneur déplace son domicile ou son sidgge 4
I’étranger, le lieu de Pexécution est également iz for de ia poursuite.

Les deux parties ont pris connaissance de Venzemble des clauses du
présent contrat de leasing et se déclarent formeliement d'accord avec
son coatenu.’

Zurich, le

Le bailleur Le preneur i '





