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INTRODUCTION

It ig now more than ten years gsince the subject of bailment and
warehousing contracts first appeared in UNIDROIT's general work programme, -
Tt had been included therein in the context of combined transport operations
since it was here that the lack of uniform rules for the liability of those
persons into whose custody goods had been entrusted, whether before, during
~ or after the transport operation or operations had made itgelf felt,
A preliminery report wag presented on this aspect of the topic during 1965 end
1966 by Professor Le Gall and although the Governing Council did not grant
priority to the subject, it nevertheless requested the Secretariat to make
enquiries of Govermments and the appropriate Ofganisations so as to assess their
possible interest in the topic and so as to give greater precision to ite
SCOPE.

" During the triennium 1972 to 1974 the Secretariat noted that a
large emount of information assembled by other Organisations was beconing
available and that the gap mentioned in the preceding paragraph was being
fully brought out during the revision work on the UHague Rules" within
UNCTAD and UNCITRAL. In fact, during this work some countries, in particular
developing countries, suggested that a study should be made of the Iiability
of the independent contractors used by carriemby sea, especially warchousemen
and storekeepers, A wish was, therefore, expressed by some countries, such
28 the Federal Republic of Germany, that UNIDROIT should begln gtudying the
sizh ject. :

In this context the Secretariat of UNIDROIT requested the Governing
Council, when the latter was examining the Institute's draft Work Programme for
- the peried 1975~1977 on the occasion of its 53rd gession held in Rome in
February 1974, to consider $he possibility of the preparation of uniform rules
on the contractual position of warehousemen who gre given custody of goods
during the course of a transport operation and on the lizgbility thereby incurred
by them,

After deliberation, the (Governing Council decided to instruct the
Secretariat to bring up $o date Professor Le Gall's report and, during the
triennium 1975-1977 to give priority to the convening of a Working Committee
entrusted with the preparation, on the basis of the revised report, of draft
uniform provisions on the liebility of persons other than the carrier having
custody of the goods before, during or after the transport operation.



In accordance with these inétructions, the Secretariat commissioned
a preliminary report on the warehousing contract from Doctor Donald Hill,
Senior Lecturer in Lew =t Queen's University, Belfast, which is annexed
khereto,

The Secretariat therefore reguests the Governing Council +to confirm
its decision to set up a Working Committee entrusted with preparation of the
draft uvniform rules referred to in +he preceding paragraph and to tzke the
necessary decisions concerring the nomination of the President and members
of the Committee, with a view to a first meeting being held in the first half

of 1977.



‘1. INTRODUCTION
In preparlng a prellmlnary report for a draft warehousrng con~

vention the flrst problem is to delineate the exact scope of ware-.’
housing operatlons._ To do 80 is far from 51mple, partlcularly bear—
ing in mind modern comblned transport operations and the rapid changes
_taklng place these days in the transport 1ndustry. Wlth the aim thera-
'fore of concentratlng on the practical concept of warehousxng operatlono
an effort has been made to avoid both the problems relatlng to the |
theoretlcal concept -of- Warehou51ng operatlons as far_as poa51ble, and - .
also the temptatlon to spend an 1nord1nate amount- of .time on the multin-
tude of statutes. regulatlons and ge eneral conditions of contract relat-
ing to the SubJect which ex1st in the varlous 3urrsd1ctlons of the
world, To analyse these two areas 1n depth WOuld 1nvolve ‘a detailed
consrderatlon of the problem whlch given the 1nf1n1te varlety of methods
of operatlon and Jurldlcal control thereof, “would probably be of llttle
. practical alue except as a descrlptlve hlstorlcal study.-

Flrst therefore, it is lntended to analyse the present and future
pattern of such operations and the various parties- involved. therein,
Whereas in attemptlng ta. regulate transportation little difficulty is
.experienced in establlshlng the exact scope of the operatlon to be regu--
1ated it is far from easy in ‘the case of warehousrng to establish
exactly what operatlons and operators .are the subject of the exerc1se.
For this reason space w111 be deveted to an outline of the structure
and legal status of . selected port terminal authorltles S0 as to show
the frameWDrk w1th1n which warehouslng operations are carrled out, In
practice if ‘agreement is to be- obtarned regardlng the-provisions of a
draft conventlon on the subJect it is 1mportant to establlsh the various
dlrect and indirect controls to which warehouse operators may be subjec-
ted in the. absence of any coherent trade organlsatlon to represent their

interests,




A general descrlptlon will also be given of the extent to which
warehouses are regulated together with a-selective analysls of the
pattern of relationships ex;stlng in those countries which either,
like the United States, have.a large volume of lnternatlonal trade,
and must therefore affect other tradlng nations, or else, like France
and the Unlted Klngdom, have through their former colonial emplres
1nf1uenced the trade practlces of ‘other countries throughout the world,

Next the various 3ur1d1ca1 problems relating to warehousxng will
be con51dered together w1th the relative 1mp0rtance ‘of the various
methods of controlling the relathHShlp between the warehouseman and
third parties with partlcular reference to the. problems of combined
transport opefatlons. Flnally, mention will be made of the position -
of the developlng countries “and the éxtent to ﬁhich their . approach is
likely to differ from that of ‘the developed countrles. |

In.conolusion, recommendatlons Wlll be formulated as to those
problem'areas which warrant special ettentlon and possible future

action on the subJect.

Ik, FRAMEWORK OF TRANSPORT OPERATIONS

The problem of Lhe WarehouSLng of goods in tranSLt cannot be con-

sidered in isolation, as it is merely onie element in a complex series

of transactions and relationships concernxng the dlSpOSltlon of goods
within the pattern of natlonal and 1nternatxonal trade. It is there~
fore necessary to con51der the whole framework of such relateonehips
if an accurate analysis of the problem is to be achieved.

The framework of operations relatlng to the handling of goods can
be divided into three distinct categorles. . First, there is the actual
transportatlon of goods by sea, road, rail, air, 1nland waterwg or by
any combleatlon thereof. Secondly, there is the handllng of the goods
by intermediaries who do not actually transport the goods themselves.
This category may in turn be divided into two sub—categories. First
the actual static warehousing of goode, Secondly, the handling of the
goods by non-carrying intermediaries before, during ahd after transito
in short therefore.the physical operations relating to goods in transit

can be divided into three distinct categories, carriage, warehousing

1. See Hill?'The Infrastructure of Combined'Transporf”, (1975) E.T.L.
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and handling, Thirdly, there is the 1ntermedlary who whilst underctak-
. ing respon51b111ty for any of the above categorles of operation does
not phy31cally perform them. hlmself These in turn may be dlvlded
into -two categories. Those who arrange. the performance of services

| on behalf of the shlpper or con51gnee of goods, such as the forwarder
and those Who arrange performance of such services on behalf of the
_carrler, such -as the loadlng broker and the Shlp s agent.' The for-

' warder will- arrange transportatnn, packlng, loading and unloadlng,
_stowage, Wharfage, tallying and transit and long term warehou51ng

| on- behalf of the varlous cargo 1nterests. Slmllarly, those 1nterme-
dlar1es actlng on behalf of - the carrier may arrange on- carrlage, load~'
ing and unloadlng,.stowage wharfage), tallylng and transit warehous-
.1ng.2‘ Further discussion of such operatlons is Outslde the scope of
- this report however°3' ' o

Looked at solely from the v1ewp01nt of transportation there are
Ewo dlstlnct aspects of ‘the operation. First, where the goods are
actually mov1ng ln some form of vehlcle. Secondly, where at some ‘stage
before, durlng or afﬁer such movement they are belng unloaded or other-
wise handled out31de of such vehicle, Durlng thls 1atter period the
goods may elther be Wlthln the control of the operator of the vehlcle
or else in the hands of another lntermedlary.- For histerical reasons
the movement .of goods Wlﬁhln a vehlole, whether by sea 'rail road,
air or inland waterway has gradually been regulated either by interna-
tionel convention, netional laws, or alse by uniform conditions of
carriage 1ntroduced by a trade assoc1at10n°4 '

There are ‘three probable reasons for this 51tuat10n. First, the
carrler s operatlons are of a fairly uniform nature throughout the
world and they therefore lend themselves more easily to categorisation
- and workable regulatlon; Secondly, the consumer is often cognlsant of
" the carrier'e operations betause of their uniform nature and is there-

fore more able to assess whether he is being falrly treated by the
carrier in their contractual relationships, Thirdly, historically the

various types of carrier have been organised at both national and

2. In the case of oarriage by air the air cargo agent may act on behalf
of both the shipper or consignee and the carrier,

3. See Rodiere, "Traite General de Droit Maritime', Dalloz, 1970, volume
- 33 Murr, “Export/Import Traffic Management and Forwarding", 3rd ed.,,
-1974 Maryland U.8 A., Hill, Freight Forwarders, Stevens, London

1972.

4. The Hague Rules (sea) C JI.M, (rall) C.M.R, (road), Warsaw Conven-
tion (air). Inland waterways are as yet only sub]ect Lo national
regulation as regards the carriage of gouds, although UNIDROIT has
produced a draft Conventlon. '




international level for many decades which has made the question of
negotiation of uniform conditions of liability much simpler than 1t
' would OtherWlSE have been. o '

By contrast, operatlons falllng in the second category, that is
the intermediary who handles goods thhout carrylng them,. have been
subJect to little regulatlon except . at the. local level unless a par-

“ticular state government ‘has decided to impose uniform provisions
ﬁupcn one or more aspects of such operatlons._ This probably rasults
from the follow1ng reasons. Flrst the lack of unlformlty in the
: pattern of operatlon and " the mu1t1p11c1ty rhereof have made regula-
tion on any scale rather dlfflcult to 1mplement._ For this reason
and the fact that the consumer often does- not deal directly with the
operator has meant . that the former has rarely been in a position to.
assess whether he has been- falrly treated in hlS relatlonshlp w1th
the operator. Flnally, the non- carrylng intermediary hes rarely
organised hlmself at more ‘than the local level, and even then this
has often been of a very loose nature 0w1ng to the 1nd1v1dua11st1c
nature of those in the various trades, _

Such a pDSltlon was probably generally acceptable as long as the
patterns of transgortatlon and trade remalned fairly static in the o
commer01a1 centres of - the world, 8ince the war, however w1th the

rapid development of road haulage and air freight, and latterly the
technologlcal changes introduced by contalnerlsatlon oallettisatlon,
rolleon rcllwoff gships and LASH barges, the old informal system of
regulatlon and relatlonshlps has proved increasingly 1nadequate. In
_partlcular the 1ncreased use of comblned transport operations and the
focus of attention on the various attempts to introduce a comblned
transport convention has tended to reveal the inadequate state of
affairs in relation to the non-carrying intermediary in such opera-
-tions,

At this stage it must be emphasised that there is virtually no
commercial and few legal restrictions in most countries which prevent
a company from performing sny multiple cowbination of the above men-
tioned operations if it so wishes., This perhaps, as will be seen later,
is probably one of the most serious drawbacks in compiling an accurate

na1y51s of the wvarious operatlons relating to the transportation and

_handllng of goods.



I1I. OPERATIONS RELATING TO THE HANDLING OF .GOODS

Apart from the actual carriage of goods the principal operations
which may be performed in relation to kransie operations are as
follows:- B

(l).The Loadiﬁg'énd-Unloading of Goods: This is Basically the series

'ofIOpérations_whe;eby'gqods are'plaCeduon-or removed from the vehicle
in which they are-to be transported. It'will'gommonly involve the -

use of some form of éraneﬁor'other lifting equipment, -

- {2) Stowage of Goods: This is the part of the operation whereby the
. goods are se;ured-énd specificélly placed upon or within the vehicle

r'for‘the purpoée_of transit.' It will ‘take place after the goods have

'been-loaded upon the-vehicle.- Particularly in the case of carriage by
‘sea this is a very highly skilled operation. The goods must likewise
be:unétoWed prior to unlbadinga In practice it may not be easy to dis-
'_tinguish‘between.where the first Operatidn, it.e, loadiﬁg and unloading,
finishes and that of'stowage takes ovér, unless the two opérétions are
perfbrmed by separate opératoré{

(3) Wharfage: This operétion relates to the movement of goods on the

_ wharf-eithér.pridr'to.IQAding aftef receipt of the goods from the con-
'sigﬁor.or affér unioading prior_to'deiivery to the consigﬁee. In
pracﬁicé_receip: or delivery of the goods may be either from or into

4 transit or long tErﬁ warehouse, Equally the'consignor or consignee

-may -be represented by.é'prOEessional agent such as a freight_forwarder,

(4) Iransit Warehousing:-This-donstitutes the warehousing of goods in

transit as opposed to the long term warehousing of goods in relation to
_ S ' _ . hecessarily _ _

which the question of carriage does not/arise, In practice it may not

always be éasy to demarcate the two types of'activity inasmuch as goods

(5) Tallying: The questibn.of tallying is really outside the scope of
this treport, ‘Various intermediaries do undertake totally goods usuglly
as an ancillary to.other operationg,

The above operations are those which have traditionally been under-
takan in'reSpéct of shipments of geuafal.merchahdise handled by ports
in.the-paSt with iittle phangé in the metﬁod.of working. Modern methods
éﬁ transportaﬁion, however, have.resultéd in differentmethods of worlk-

ing which will'be-conSidered in turn below.




Containerisation:

The pattern of operatlons in the case of container shlpments is.
basxcally the same as for tradltionally packaged shipments of general
cargo. However whar fage and t:anSLt "warehousing have generally become
merged in one overall operationm, because as the container requires no '
cdvefed warehousing facilities it will be stored on the large apron
which fulfils the functioﬁs of a wharf, transit warehouse and recep-
‘tion and de11Very area where e modern container depot. is in operation,
Eveh where contalners a;e handled as. an adJunct to general cargo opera-

tions, they will still be warehoused on a convenient .open site.

Roll-un'Roll—of Traffic:

The.rapid development of Ro/Ro traffic on the Channel and North
Sea rdutes has.created'a.speciéi paftérn of working'in-these ports
handling such shipments. In-generel as the questien of employing
1ifting equipment obviously deee'nOt'ariSe, the operation of loading,
unloading, stowing, -and unstow1ng will merge into one single operation,
as the trailer, with or without a tractor, will be towed onto the ship
and secured (if necessery) by_either the shipowner, the termlnal opera-
tot, the.shipper or his representative. The question of transit ware-=
housing is hardly likely to arlse in practice unless a container is
removed from its trailer in. which case the commnent s appllcable to

containers mentioned above wxll_also apply here.

LASH Traffic:

Where e system of LASH bafges or a similar system 1s iﬁ operation, -
although the actual method of ffansportation'is an innovation, the LASH
barge itself will be dealt with.like any conventional ship as regards
stevedoring and other associated eperations, the actual method depend—-
~ing on whether shlpments are containerised or not. To date LASH bar=«
ges have tended to carry bulk or non—contalnerlaed cargoes s0 that in

most cases the traditional methods of handling would be employed.

Inland Waterway Traffic:

This will be dealt with like a conventional ship in most cases
dependent upon the.type of caf‘gc‘: carried and whether shipments are
gontalnerised or not. Both transit and long term warehousing will
normally be carmed out by independent operators unless the waﬁerwa?.
carrier possesses ‘such facilities himself. The former may combine

wharfage and Warehousing'facilities or -else be a road haulier or freight

forwarder
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Rail Traffic:_

_ In the case of carriage of goods by rail operations will not dlffer
from the: pattern outllned ‘in relatlon to conventlonal traffic and con- |
tainer shlpments, except that as loadlng, unloadrng,-stowrng and unstow-.
ing will commonly be performed by the carrier and not. by a third party
unless shlpments -are- handled at a prlvate 31d1ng, or a forwarder is-
actlng as a groupage operator. Transit warehousrng will normally be
performed by the rall carrier himself unless a forwarder is actlng as
: a groupege operator. Long term Warehou51ng may be performed by the

: reil carrler where he has such facilities " avallable.

:-Road Trafflc._t

‘Here agaln in the case of’ cerr1age of goods by road the pattern of
operatlons w111 not dlffer significantly from that outllned in relatlon
to- conventional trafflc and contalner shlpments. ‘However, loading and
.unloading will commonly be performed by the consignor and consignee
respectlvely, and’ stow1ng and unstowing wrll generally be carried out
by the carrier himself, ~ Independent 1ntermed1er1es will rarely per-

' form these funotlons unless a freight forwarder is. employed by the
consignor or consrgnee to act on his behalf or else the former is a
groupage operator.- Transit warehousrng w1ll commonly be performed by
.the carrier. hlmself but long term warehou51ng is less commonly under-
taken unless the cerrler is part of a composite trading group which

1nc1udes such facrlitles.
- Alr Trafflc:

The pattern of operations employed in the handllng of alr carga
dlffers srgnlflcantly from that employed in relation to surface trang~
portatlon° Loadlng, unloadlng, stowing and unstowrng of the aircraft
-‘are generally performed. by the carrier hlmSelf or by some independent
operator who may either be another air carrier or.else a specialist
ground handllng operator. TranSLt warehou51ng of cargo will be per~
formed either by the air carrier himself or ‘the. ground handllng opera-
tor acting on his behalf, or else by an air freight forwarder. The
latter may warehouse goods in transit in the case of an export consign-
ment which has been entrusted to him. to arrange Shlpment and after
delrvery to the airport by road he W1ll store them temporarily in his
premises, Conversely in the case of an import shipment the. forwarder

may warehouse goods prior to onward tran31t by road. In some cases




transit warehousing operations may be divided between the carrier and
the air freight forwarder, each holding the goods in a transit ware-
house for a limited period of tlme, depending on the method of opevra=
tion. Long term warehousing is not generally performed by air carrlers
as such, Such facllltles,_however, may be offered by a freight forwar-

der if he is part of a multiple commerc1a1 group.

1V. LEGAL STATUS OF TERMINAL OPERATORS

Hlstorlcally the varlous operatlons descrlbed above were: each per-
formed by individual companies or grOups of 1nd1v1duals c105e1y co-
operatlng with those performlng associated operatlons. With the modern
transformation of ports in developed countries this is no longer so.

In practice all categories. of operatlons-may be performed by one organi-
sation, or else grouped in any way deemed commercially convenient. The
following classification canm, however, be made as regards the present
structure of port and other termlnal operations used by the various
modes of transport. .'

Firstly, términal operators may be state or publicly owned. This
may take one of several forms. The operator may be a government depart-
ment oOr organ of the state although this is rare in practice, More
eommonly the operator w1ll be a para-statal body, that is wholely
‘owned by the state, but. Operated as a separate legal entlty or corpora-
tion.s This is. commonly the case in the case of rail and alr facili-
ties., The method of operation in soch cases may be in the nature of
a governmental eervice or else run on a purely commercial basis - most

' in practice attempt to steer a middle course. Thirdly, the operator
may be a local authority or provincial state or city government or
else an autonomous corporation'controlled'by various local'ioterests,

" and treated like a poblic.utility oompany.6

Secondly, operators may be privately owned, that is run purely

‘as a commercial organisetion for privete'profit.' Such operators.are of
two types. First, they may be owned by a sea carrier or a consortium
thereof, who will operate it solely for their own benefit or else

partly for third parties and partly for themselves depending upon local

5. E.g. British Transport Docks Board.

6. E.g. Antwerp, Hamburg, Rotterdam.
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conditions.? Secondly the operator may be owned by non- carrylng 1nterests
.such as forwardlng, road haulage and. warehou51ng groups ‘or more rarely
nowadays, by purely 1nd1v1dual Companles with no other commerc1al 1nte~_
‘rests, . Increa51ng1y operators may be owned jolntly by both sea carrier

| and non-sea carrler 1nterests, the extent of part1c1patlon dependlng
- upon local conditions. o _
| A thlrd p0551b111ty must also be eon31dered as 1ncreasrngly the_
.actual owner of the oPeratlon may lease it to another party who may
7either be .a sea carrler, road haulage or ﬁorWardlng and warehousrng _
. group._ This may take the form of a Smele leasing of premlses together -
‘with plant and equlpment thereon, or else the lessor may retaln control
of mechanical plant- and equlpment such as- cranes, etc, and employ hls
- own labnur to’ operate’ them. _

Looking brlefly at ‘a representat1ve cross-section of European
countries | 1n turn it is 1nterest1ng to note the. structural dlfferences
in each . _ - : |
 In France since the nlneteenth century commercral ports were divi-
ded into. two categorles, non~autonomous or general admlnlstratlon ports
~and autonomous ports.ﬁ; The former were admlnlstered by the state
through the Mlnlstry of Publlc Works., The state malntalned the 1nfra-.
'fstructure, although the- Chamber of Gommerce ‘and local authoritles were
permitted to- partlcipate in port facrlltles. Explortatlon of the |
superstructure, that is, the port 1nstallatxons 1nc1ud1ng warehous1ng,
_Was handled undexr a conce531on by the loeal Chamber of Commerce local"
authorities or private operators. - The autonomous ports were publlc
'corporate deleS w1th financial independence. However, only Le Havre,.
Bordeaux and Strasbourg obtained that status., ' '

Under the 101 65~491 of 29 June 1965 a new admlnlstratlve system
- was establlshed for certaln more important ports, which were designa-
ted autonomous ports by governmental decret? ‘Such ports were public
corporate bodies with financial independence under the overall control
of the Mlnlster of Public Works. - Bordeaux; Dunklrk Le Havre, Marsellles,
Nantes and Rouen are $0 desrgnated Admlnlstratlon is conducted by a

dlrector advrsed by a port admlnistratlve council. The councll is

7. This is a.common procedure in the case of contalner consortia.
8. Loi of 12 June 1920. '
-9, Bee also decrat 65~ 933 o£ 8 NOVEmber 1965,
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empowered to ilssue blndlng regulatlons on all aspects of port working.
It will be ultimately respon51b1e for the exp101tatlon of the super-—
stfucture including warehouSLng and storage fac111t1es, which may be
‘:operated by the port ltself or by concesslonalre%. The pattern of
operation will differ from port to port.' The duallty of control for-
merly shared between the state and the Chamber of Commerce thus dis~
appears.' . S . ' - S .

In the Unlted Kingdom a w1de range of alternatlves is to be found r
with Wldely deferlng regulatlons, Some docks are owned by the Br1t15h3 : -
Transport Docks Board Wthh inherited them from the former Brltlsh |
Transport COmmISSlOR.lO ‘These are malnly port lnstallatlons formerly
-owned by the old private railway companles prlor to their natlonallsa—
tion in 1947. Each still tends to- functlon and regulate much as it
.did before.ﬁatlonallsatlon with: the net consequence that stevederlng,
wharfage, Warehousxng, etc. operat1ons may be carried out by the port
"authority itself or other ﬁatlonallsed aﬁd_private incerests, beth
carrier and non- carrler owned _w1th few features in'commdn._ Other port
installacions such as the Port of London Authority and the Mersey Docks
and Harbour Company, atre semi- publlc bodies which function as such.
At the other end of the scale are the small prlvate ports, partlcularly
on the East Coast which are 51mply operated as proflt making concerns.
Here again there is no pattern with regard to the performance of t&e
various operations discussed above. The sole common factor in all
United Kingdam ports is that ownership and control of the various
operations is increasingly becoming vested in fewer hands, although
as 1ntegratlon may be either vertlcal or horizontal, this has not
necessarily reduced the number of actual operators so tmch as 1t mlght
otherwise have done. Inland transit terminals have developed in many
pafts of the country over the past few years. They are operated in
most cases by sea carrier or forwarding interests. Given therefore
such a Wldely differing pattern of development there is little value
in considering the status or method of regulation in any detall.l

In West Germany the principal ports such as Hamburg and Bremer

are ‘owned and regulated by the local L¥nder, although operated on a

10. See Kahn-Freund, "Law of Inland Trans?ort",’&th ed,, London; 84
et seq.

11, A change in the structure of the docks is likely if nationalisaw
tion plans are fully lmplemented
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"commerc1al basis. Some operatlons may. ‘be carried out by the port
authorlty,‘others by prlvate lnterests who may be- elther sea carriers
Cor ‘land based 1nterests. The port authorlty may operate in direet
b.competltlon with the latter. '

In Belglum the Port of Antwerp is owned by the Clty of Antwerp,

- some 1nstallatlons ~and operations btlng operated directly by the
. port authorlty, others by private interests who. -may be elther sea.
.dcarrler or land based -owned, Agaln there may be direct competltlon_
-between the ‘port authorlty and private operators. 2 In Holland
_Rotterdam and. Amsterdam operate in a 51m11ar fashlon. _

In the United States an even wider range of dlfferlng patterns
"of structure. and organlsatlon exlst Ports may be operated by state,
.;mun1c1pal or private 1nterests.' Wharves .and assoclated facxlltles
may. be operated by powers granted elther by specmal leglslatlon or
else by thelr mun1c1pa1 charter. ' '

The net result of any survey of the SLtuatlon ln dlfferent
countrles is to reveal that the varlous operations 1n relatlon to
| _termlnal and trans1t facllltles are 1nterlocked in-a complex series
_-of relatlonshlps whlch makes accurate analy51s of the legal status
and structure extremely dlfflcult a situation which has been exacer-
bated ovar the past few decades by the constant change in method,
pattern and OWnership of such operations, Needless to say contalnerlsa—
tion has proved a valuable catalyst in relatlon to all aspects of the
problem. However, it is clear that the greater the degree of either
the better
governmental or mun1c1pal control over port operatlons/the 90531b111ty
of regulatlng wareh0u51ng and aSSOClaEed operatlons. The reverse
-w1ll probably apply whete such operatlons are 1arge1y in the hands

of private 1nterests°

V. REGULATION AND LIABILITY OF WAREHOUSEMEN

The whole termlnal complex as discussed above, Wlll normally be
establlshed and regulated by leglslatlve statute or admlnlstratlve

decree, emanatlng either from the central government or provin01al or

12. See Smet . and Van Doosselaere "Le Transport Maritime sous Cowmalsse~
ment a l'heure du marche commun," 1966, 110 et seq on the subject
‘of the Natie. '
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1ocal.authority, The method will differ from country to country and.as
such has little direct besring Qn'the problems relating to routine ker-
minal operations. In some caseé, however, the governing statutes may
make detailed provisions in respect of the rights and liabilities of

. terminal operatlons such as warehousxng, etc. but'this is not usual.
In most cases the terminal authority w1ll be given the right to_ﬁro-

- mulgate 1ts own regulatlons in respect of such operatlons, although
“they may requlre formal approval of some higher authority. These
'.regulatlons may -have the force of law w1thin their area of operatlon,'
or may only be considered as merely general conditions of contfatt°

To establlsh the exact p051t10n, however, it would be necessary te
consider each country in turn and p0551b1y each terminal complex indi~-
vidually. Such a task is not Wlthln the practical scope of this pre-
llmlnary report and would in any . case be of little practical value
except as a comparative tabulation. '

However, to establish whether a pattern exists in respect of
wafehousing operations, it is necessary selectlvely to consider a
repreéentative-cross—section-of the national laws applicable and the:
regulations of certain of the more important ports which may. be -con-
siderad as representatmve of the country in question, and finally the
, general conditions of contract employed by the various trade associa-
'tlons.- ‘ _

Warehmusing of goods may be .subject to regulatlon in the following
ways. Firstly, prQVLSlon may be made in the eivil or commerc1a1 codes
'governlng_the deposit of goods generally, or under the common law sys-
tems in the general provisions relating to the bailment of goods.
Secondly, special laws may be enacted poverning certain categories of
warehouse keeper; such as bonded warehouses, warehouse warrgnﬁs, etc.
Thirdly, the warehouseman may himself impose either contracﬁually or
by statutory authority his own general conditions for the recelpt,

" warehousing and delivery of goods.

In France the loi of 18 June 1966 and the décret of 31 December

1966 make prov151on for -the regulatlon of ent®€prises de manutention.

Here a distinction is made bétWeen the actual handling of goods and

13, I.e. regulations {France and Ttaly), ordonances and regulatlcns
impoged by divers bodies (Germany), general conditions of contract
deposited with the court (Holland).

It

14. See Rodiere, "Tralte_General de Droit Maritime," volume 3, section

844 et seq,



such other activities as transit harehonsing to take into account the
jhlstorlcal distinction between the stevedores ‘of the Northern ports
and the acconiers of Marsellles.' Prov131on is made in Arto 50 for the
- 11ab111ty of stevedores. as such ‘and for associated activities rnclud—
':1ng transit Warehousrng in Art. 51 of the loi, The reason for thrs is

.that whereas the stevedore restrlcts hlmself to his traditional func~-

”tlon, the acconler ‘may also handle the receptlon of . goods therr-sto—'
"-rage ln the port ‘and- delrvery to the consrgnee.ls For this reason

' Artrcle 80 of the’ decret provides that these addltlonal services must
be performed 1f elther agreed upon or they are in accordance with the
port usage. ' : '

Under Artlele 53(a) the 0perator is 11ab1e in respect of handllng
operations (as defrned in Artrcle 50) for any loss which has resulted
'from a negllgent act whlch he can be- showu to have committed, Under
' Artlcle 53(b) in respect of other act1v1t1es 1nc]ud1ng transit ware-

=hou51ng (as defined in Artlcle 51) the operator will be presumed to .

 have recelved the goods’ in the. condltlon as declared by the party

dep051t1ng them.1§ : This. presumptlon can be rebutted, however, and
“the operator wrll not in any case be liable for loss or damage result—'
ing from certain excepted perils laid down in Artlcle 33. Artlcle

54 makes provrsron for the frxrng of a flnancral limit of llablllty '
by decree and Artrcle 56 regulates the period.of prescrlptlon. All
three artlcles 1n fact give the operator the same rlghts, liabrlltles
and perlod of prescrlptlon as the carrrer is glven by other provisions
in the same. 101. - Furthermore, the operator rs not permltted to '
exempt hrmself from the prov151ons of the 1aw Wthh are mandatory.l?

"~ To avoid dlrect actrons in delict Artlcle 52 provides that the opera-
tor acts for the account of the party who requests his services, and
~his llablllty is only to the 1atter, who alone can bring an actz.on.1
Under the Ordonnance of 6th August 1945 and the reglement issued

under the Décret of 6th August 1945 as amended, prov1310n is made for

15. Ibld.

16. Article 53: "Quel que soit celui pour le compte de qui 1'entre-
preneur manlpule, rggort ou# garde la marchandise, sa responsd-
bilite est engagée dans les conditions et limites fix es ci-

~dessous: (a) Lorsqu'il accomplit les operatlons visées a~1ltarticle
50, il est respomsable des dommages qui lui sont imputables; (b)
Lorsqu'il accomplit 1les opérations visées. a 1'article 51 il est
presume avoir regu. la marchandrse telle qu elle a‘éte declaree par
le déposant.”

17. Artlcle 55 101 of 18 June 1966
18 Artlcle 81 decret of 31 December 1966,
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the regulatlon of Maga51ns Géneraux. A MagaSLn Géneral is defined as
an.“Etabllssement a usage d! entrepﬁt ou les 1ndustr1els,'commercants
agrloulteurs .ou artisans. deposent des maticres premleres des marchan-
dlses, des denrees ou des prodults fabriques, SuSceptlbles d'etre
1! objet de bulletlns de gage negoc1ables les reee0155es—warrants.-
.Detalls of the . operathn of each mag351n general are agreed by an
arfnte prefectoﬁfal ?- Dep051tors of goods must declare the nature
and value ‘of the goods to the warehOuseman who w111 be 11ab1e for
.'Vthe safekeeplng of the goods up to the value declared or -in the absence
. of any declaratlon to. the velue estlmated by the Warehouseman,.and pro |
rata 1n the case of part1a1 loss.: The 1iab111ty of the warehouseman
15 not restrlcted to faute lourde, but is generally subJect to force
.maJeure and certaln excepted per:.ls.20 The Ordonnance only applles to
'maga51ns generaux (who are authorlsed to issue war ehouse. warrants) :
Other warehouses w111 be subject to the. prov1s1ons of Artlcle 1916 et
seq. Code eivil governlng the contratt of depot under Whlch the ware~
" houseman must take such care of the goods as he would take of his own.z
Unlike in most other countrles the magaszn gedéral must insure goods
against . flre, although thls obllgatlon is. suspended where a marlne pollcy
covers those. rlsks.zzr No such obllgatlon exxsts in the case of ware-—
housemen who do not operate as a magaSLn general Howeyet, most larger
warehouses are in fact magasins genereux. : '

In the United Kingdom the pOSltlon of the warehouseman is governed
1argely by common law.z3 To date there have been no statutory provi- -
: sions governlng his llablllty.: At ‘common- law he is merely a bailee
who' as part of hlS business has care and custoedy of the ballor s goods.
.He is bound therefore to take all reasonable care of the goods and is
.llable for loss or damage: resultlng from his own negllgence or that

of hlS servants.24 Consequently 1f goods are stolen or destroyed by
fire w1th0ut any negligence on the part ‘of the warehouseman or his

servants he will not be liable. The warehouseman must, however, show

19. Article 1 Ordonnance of 6 August 1945,
20. Articles 5 and 5 1b1d

21, Article 1926 C.C.

22. Article 12 Ordonnance of 6 August 1945,

23. In some Commonwealth countries certain prov1310ns may ‘have been
placed on a statutory basis, but the basic rules generally
remain unchanged. ' . '

24, See Paton, "Bailment in the Common Lew",.London,'17l et seq.
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o d llablllty is unavoxdable it is limited to the sum of £20 per ton.

.ﬁBritrsh Road Servrces/Brltlsh Rail,
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ﬁnthat the loss or damage is not due to hlS negllgence or that of hlS
h:_servants. The warehouseman is not an insurer of the goods.25 ‘He is,
f.ihowever, free te enter into any contracBual relatlonshlp he may wish

j to with a ballor of goods whereby his erblllty is either expanded

t_to render hlm llable as an 1nsurer of the goods, or .else restrlctlng

”hlS llablllty to less than that appllcable at common law, Such res-

.'trlctlon of 11ab111ty by the use of general condltlons of contract
.“_lS standard procedure for: most warehousemen, although a warehouseman

| cannot exclude hlmself from 11ab111ty for his intentional wrongs.

~ The general condltlons of the warehousekeeps assoc1at10n are’ probably

h.one of the most severe set of general condltlons in use in the United

QIKlngdom.26 Llablllty is excluded for v1rtually every concervable form

of llablllty that is p0331b1e at law, and in the rare event where o

27. .

The wharflnger lS llkew1se subject to the §ame: degree of care_

'°.jfas the warehouseman so that at common law there is v1rtua11y no dlffe—-'
]rence ‘between them. However, here again the wharflnger generally '
h.restrlcts hls 11abllity by general condltlons of contract wherever

"ﬁpossible.

The general condltlons of contract employed by wharfingers,

'nt;although often. restrictive, differ from port to port as to the seve=
ﬁtfrity of the restrlction of liability. In most cases the common law .

posmtlon is restated that isy that the warehouseman only accepts

']'liability ofn proof of hlS negligenee or that of hlS servant, but only.

up to a. certaln flnanc1a1 11m1t per package or per ton, ‘Here it

ffshould be noted that where termlnal operators themselves offer ware-

houslng fac111t1es they often do not adopt the National Assoc1atlon of

-Warehousekeepers Conditions but dEVlSe thelr own which tend to be more"
”favourable to the ballor. Goods in tran51t may also be warehoused

"subJect to Instltute of Frelght Forwarders Condltlons or those of the

28

The p081t10n therefore in the United Klngdom is one of total

freedom of contract, although if the current proposals of the Law

25 His pOSitlon is therefore similar to that of the private carrier -
- only the cormon carrier is an ‘insdrer of goods.

26 General Condltrous of Contraot of - the National Assocxatlon of: Ware—

housekeepers (N,AW.K,.).

027w Clauses. 12 and 15 lbid

28, Cf. Clause 12 B R.S5./B. R Condltlons of Carrlage. R.H.A, Condl—
. tions of Carrlage used by the private sector do not make any
: prov1sxon for the warehouSLng of goodso_ ' :
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;Commlsslon on Exemptlon Clauses become law the appllcatlon of the. gene-
dral test of the. reasonableness of exemptlon clauses in general Condl—
:tions of contrac to WarehouSLng contract could result 1n certaln more -
: estrlctive prov1510ns belng struck. out.29 '
_ '_In Belglum under Liv 111 T1t XL Code Civil. the. Warehouseman w111
aa:be 1iable for loss or. damage to the: goods except on proof of force '
'majeure.sq' Howaver, hls 11ab111ty may be restrlcted by the use of

d.general condltlons of contract._ Inter alla the. condltlons commonly o
_1n use are the Condltlons Generales des Expedlteurs de Belglque31 and:
those of the Unlon des Manutentlonnalres de- Marchandlses of Antwerp
(v, B. G Y as many warehouses are ‘cont¥olled by stevedores.' The Natle
'dof Antwerp Who comblnes the functlon of. wharflnger and tranSLt ware-~
hOusemen does. not use general CDndltanS of oontract ‘but. depends solely
' -upon his posxtlon at. law.sz.f _ ' _ .

In Holland the Clv11 Code makes smmllar provision to the French
Code ClVll in respect ‘of the contract of. depot.és, However,_the_
General Condltlons for Storage,Safekeeplng and Dellvery of Goods
appllcable in Rotterdam and Amsterdam,are of more practxcal 1mportance.
: nder these detalled condltlons the warehouseman will be 11able for
_loss or damege to the goods up to thelr current value, sub;ect to cer=~
tain excepted penls.S4 Agaxn forwardlng COndlthnS may be appllcable
in reSpect of translt warehousing operations.35 _

In Germany spee;al provmslon 1s made in the Verordnung dber Order- o
Lsgerscheine of 16 December 1931 regulatlng warehouses empowered by the

‘Land Authority to issue order-warrants.:';_6 The warehouseman Wlll be

_29P Law Commxslon No. 69 - Exemptlon Clauses, Second Report, 1975.

_30.'Art1c1e 1927 C. c.

31, See Article 31° Cond1tlons Genelales des Expedlteurs de Belglque 1969, __d

32, See. footnote 12 ‘above.

i3, Artzcle 1?31 Civil Code. o _

34. See Artlcle 39, Warehousing. Condltlons Amsterdam/Rotterdam, 1955,
35. See Article l Dutch Forwardlng Condltlons. )

36t See also Article 808 BGB as to WarehouSe recelpts.
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.”Jsfliable for loss -or’ damage to the goods unless thls could not have been L

'ﬁ-prevented by the care of a careful merchant.37 Under the Verordnung
'llablllty is 11m1ted to 20 marks pér kilo unless a hlgher value has .

. been declared 38 - Goods also will commonly be warehoused subject to .

."3gthe ‘ADSp of the German Frelght Forwarders Assoc1at10n which makes

.“speolfic_proVLSion for.warehouSLng.39 Llablllty in thxs case will. _'

be.gOVerned by the'ADSp., Local regulatlons may - also ex1st 1n the .

' 'm_-partlcular ports governlng the handllng and storage of goods, as' for

'}example in the case. of Hamburg.ap_' ' o _ _

: o In 1taly the respon51b111t§.of the warehouseman is regulated by
Artlcles 1787 1797 C. C., whlch prov1des that Maga221n1 Generall are
ﬁhfre3ponsible for the care of goods dep051ted w1th them, unless it can

T-be proved that the 1oss etc..ls due- to. cas fortult, the -nature or

"'fi‘deterloratlon of the goods, or defects in the goods or thelr packlng.4

.mf,:The 1ndividual magBZZlnl generall all apply dlfferent general condi-'

':~:‘tlons although there 1s little dlfference between them, although gra-

'.-dually they are becomlng more unlform, together w1th an lncreased :

T _level of respon31b111ty. The general condltlons are subJect to minig=" "

'”terlal approval, and to. some- extent have been recognlsed by the courts.

: ".In the case’ of tranSLt warehouSLng in ports, 1f goods are damaged

:;Twhilst 1n the hands of the port Operator the Iatter w111 be liable for
damage to the goods unless he can establlsh thar the loss or damage .
.jwas not his faulti 'The Itallan Code of Navigation also makes provi= -
_-sion for the regulation of port operators by the port commandant.azz

:- In the Unlted States a Wharf may be prlvate or- publlc dependlng
upon the. c1rcumstances,' If it lS publlc the owner is obllged to make :i
}1ts fac111t1es avallable to the public, whereas if it isa private
fwharf the owner has the rlght Lo restrict user as he thlnks flt.ask

:'Wharves may be regulated at. both - Federal and state level. - Under the

"37.‘Art1c1e 417 and 390 HGB. -
g~33} Artlole 19 Verordnung.
| 39.gArt1cles 43 et seq ADSp.

© 40, Under the Rules and Regulatlons for Quay Facmlltles, Hamburg, 1971
o detailed provision is made as to.liability and financial limits of
"~ compensation, Cf. the Betriebsordnung of the Bremer Lagerhaus- '
~ Gesellschaft, 1932, In East Germany the liability of operators
in ‘sea termlnals is regulated by . the Seehafenbetrlebsordnung of 10
June 1974 whlch also covers warehousmng, '

41, Article 1787 C.C. - .
42, Articles 108-112 and 454'C.N.

43, See 79 Am.Jur. 2d 174.
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_Shlpplng Act 1916 the Federal Marltlme CommlSSlOn has - authorlty to
fﬂexerc1se certaln regulatory powers din respect of wharves, port termi-
:“nals, etce In the absence of Federal regulatlon on a partlcular mat-

jter, the lndlvldual states can regulate them elther dlrectly oxr f
i:through its mun1c1pa11t1es or other governmental agencles. ‘Wharf '
'H'storage fec;llties at sh1p51de are. subJect to the authorlty of the
: Federal Marltlme Comm1331on by the prov151ons of the Shlpplng Act

. 1916 whlch gave it~ certaln regulatory powers over any person. carrying

’ rron'the business'of'forwarding'or furnishing wharfage, dock, wafehousé',_

'“or other terminal f30111t1es 1n ‘connection w1th a common carrier by .
water." The 11ab111ty of a wharflnger storlng goods is that of a
» 44 '
;warehouseman. _ _
_ Many of the rules of law relatlng to warehousemen are CDdlfled

'in section VI1 of the Unlform Commerc1al Code, whlch has been adopted'

©in virtually all states of the U, S. A., subgect to 1oca1 varlations on

. _particular p01nts. A Warehouseman ls-deflned as a person engageo in:
.'the bu51nes$ of storiﬁg goods for hlre.45 The distinction betﬁeen.
publlo and prlvate warehousemen 1s.for many purposes not 1mpor1‘..5mi:.!"6

.Publlc WarehOusemen, however w111 be subject to state regulatlon. _

.In partlcular the Federal Warehouse Act controls the storage of agri-.

C culturallproductsj Varxous systams of 1icensing exist at both Fede-

tal an&'state level,: The warehouseman 5 getigral llablllty is defined.

o in the Uniform Commercial Code which provides that s "A warehouseman
iy liable for damages.for:loss of or.injury_to the_goods ‘caused by
fhis failure to ekeroiaetsucﬁicare in regard_to them as a reasonably -

.] Careful man would'exercise under like oiroumstances but unless other--

wise. agreed he 1s not liable £or damages which could noft have been

' av01ded by the exerc1se of such care. '

- ‘This is really only declaratory of the common law relatlng to

bailment, the Warehouseman belng the bailee and the dep051tor the-

hh, See footnote 48 1nfra.,

45, Section 7-102(1)(h) Unlform CommerCLal Code,

46, A Public Warehouse is generally defined as a pk%L held out to the
public as being one where any member of ' the public, who is willing °
to pay the regular charge, may store his goods and then sell or
pledge them by transferrlng the receipt given him by the keeper or
manager . Reading Co. Ve Unlted States, 316 F2d 738. See also 100
ALR 429, L :

&7, Sectlon 7~-204(1) Unlform Commerci al Code.-
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-.“.beiior of.the goodar This prov151on is generally held to apply to all

classes of warehou51ng, whether performed by wharflngers, forwarders

‘or commen carr1ers.4$ There is nothlng to prevent a warehouseman
' from contractually undertaklng a greater degree of llablllty than
. required at' law and thus become an lnsurer of the goods for e.g.

"loss by f:.re.49

The amount of damages retoverable in the case of loss or damage

. rmay be llmlted by contractual prov1sron which may take the form- of a
fspec1f1c llablllty per ltem, ot Value per unlt beyond whlch the ware-

.houseman Wlll not be 1lab1e. . However. the ballor may request a hlgher

50

”-irlevel of llablllty subJect to the payment of lncreases charges. The
_wareh0useman is also free to make reasonable prov151on in his general
;'condltlons of contract as to the time- w1th1n whlch Clalms must be pre-

- sented and aCthnS commenced

Hav1ng con31dered the regulatlon and 11ab111ty of the warehouseman

f*“ln a representatlve cross sectlon of countrles, the question arises as
" to what c0mmon factors can be drawn from thc survey7 The first is
"__that although it 1s dlffleult to. categorlse llablllty to any extent

'h':the follow1ng conclu51ons can usefully be drawn.

Flrstly, in those legal systems derlved from the common law the

sconcept of ballment predominates with its aSSOClated duty for the
‘ fballee to take all reasonable care of the goods and consequent liabi-
.':lity for hre negligence ot that of hlS servantsa. On the other - hand,
= liabllity in those countries of continental Europe subJect to the c1v1l
L law varies from v1rtua11y strict llablllty to 11ab111ty ‘based upon
| 3_fau1t.- Wherever permltted by law, however, general conditions of con-.

- tract will be used to restrlct the warehouseman ' 8 llablllty thus pro-’

ducxng a. greater degree of unlform1ty 1n warehou51ng condltlons of

._contract than would at first appear possrble,- The contrary may, of
-_course, occur where operators undertake warehou51ng operatlons éUbJECt
S to general condltlons of contract prlmarlly intended for other types

of operatlon, such as forwardlng, carrlage, etc.

Secondly, turning- to the question of f1nanc1al limits of liabi-
llty, there ls little value in attempting to analyse those provisions

commonly in use owrng to the wide range of limits obtalnlng ln the

48. 78 Am, Jur, 2d 271 et seq.
49, 78 Am, Jur. 2d 285.

50. Sectlon 7 204(2) Uniform Commercial Code.
51. Section 7;204(3) Unltorm Commercial Code. -
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'.different regulations and.generel'conditiohs of contract,H_They can,
':however be divided lnto three dlstlnct categorles° First those .
V'applled in the general conditions of contract employed by warehousemen
'2;_ se, Wthh restrict 11ab111ty to a very low flnanc1al level with

a few exceptlons. Secondly, those applled where warehous1ng is sub-
_jected to the general condltlons of a forwerdlog_or stevedorlng opera-
tor which  again tend to glve a low 11m1t .Fiﬁelly;.only where were-'_
E houslng is performed by a cerrler subject ‘to his general condltlons
_w1ll the llmits of llablllty be at a realistic level. 22 It is there~
fore clear -that W1th few exceptlons “the f1nanc1al llmlt of 11ab111ty
1s excessively low because of 'a comblnatlon of hlstorlcal and economic
'_reasons. The net result is that even where the degree of legal lia-.
bility is high tlie practlcal value of ‘this mny be effectively reduced

by a correspoudlngly low’ level of finaneial llablllty.

‘Container Terminal Operatisns

With the recent developmené of-containerisation.moet larger'ports
:_now have . Speclallsed contalner termlnals constructed solely to handle
contalner sh1ps.53 As mentioned above thlS has meant that one opera-
'tor is _now responSlble for all aspects of port operatlons 1nc1ud1ng
~transit WarehouSLng. Consequently general condztrons of. contract ‘are.
operative in most ports speCLflcally regulating container operatlons.
"Generally these have tended to lncrease the termlnal operators liabi-
1ity as a means of attractlng container: trade from competing ports.
In some cases these conditions are publlshed for general use,sé in
"other cases they are negotlated 1nd1v1dually w1th a partlcular.con—
'.tainer consortium, the details not belng revealed, |

A representatlve negotlated set of general condltlons of contract
3between terminal operator and carrler would prov1de -as’ follows The
terminal operator will be liable for loss or damage to containers from
and to the time of receiving/loading and from discharge until delivery,
unless he proves that any_loss/damage wes not caused by his negligeoce
or default. The terminal operator w1ll be liable for all cargo whilst

it is in his custody and w1ll be liable to oompensate the carrier for.

52. Also where the warehou81ng llmlt is tied to that of the carrler
(i.e. under the French law of 1966).

53 For a general plcture see ”Contalnerlsatlon Internatlonal Year
‘Book", London 1976,

- 54, E,g. the Porr.of Londoanuthority publishes its Contaioer'Terms.
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”'llablllty to. cargo owners or thlrd partles in full unless he can prove '

f}.that the 1oss or damage was not causéd by his negllgence or default,

If due to a spec1al declaratlon of value, the carrier's llabllity

4exceeds the llabllity as per b111 of lading, the termlnal operator
‘”{W111 only be 11ab1e to 1ndemn1fy the carrier beyond the normal limit _
'”Where the value was declared to the termlnal operator before receiv-
u'rlng -or drscharge. " The termlnal Operator will be liable for consequen-
:-:tlal loss other than loss of proflts, subJect to a oertaln monetary

'..llmlt »

1t can’ be seen that such provisions make the termlnal operator

l.filiable con51derab1y in excess of the tradltlonal wharflnger or ware-

"I;houseman as regards tran81t warehou31ng operatlons. It is possrble
':that with the steady expan51on of containerisation traditional ware-

h-:housemen may be forced to come into line with the c0nta1ner terminal
:;operators on thlS matter.u Moreover ‘this is one: area ‘where unlformlty

n 1s most llkely to be achleveda.

.'-VI THE JURIDICAL PROBLEMS RELATING TO WAREHOUSING

(a) General classiflcatlon

Follow1ng the drscus51on of the status. and regulatlon of ware-

:hou31ng Operations, the questlon arises as to whether the theoretical
'"eoncept of warehousing is of . fundamental 1mportance in drafting an

g ;international convention;

It is clear from the dlSCUSSlOn above that warehou31ng is essen-

. tially a practlcal commerc1al operatlon whlch has evolved to meet the
bneeds of natlonal and international trade, However every legal system
b'must provrde for 1t in some form or another. The various countries of
"b the: world can be dlvxded for this purpose into two. Jurldlcal catego~

'rles as regards the regulatlon of warehous1ng operations,

: Flrst, there are those countrles which are Sub]ect to the conmon

-law and permlt complete freedom of contract in respect of warehousxng

contracts, The Unlted Klngdom is the pr1n01pal example of this cate-

-gory, although the same approach characterlses most CommonWealth count -
-rles. At -common law warehousrng is merely rreated as a partlcular '

l'applrcatlon of the general 1aw of ballment. The rights and liabilities

of the bailor and ballee are essentially based upon a duty of reasonable

'care in relation to the goods balled Much case law on the subJect has
: tended to be llnked with the action 1n the tort of negllgence, an -area

hof the law which has seen con51derab1e development through extensive




lltlgatlon over the past flfty years.SS' However on the subject:of
'warehou51ng itself there ‘has been relatively llttle 11t1gatlon omlng
ito the exten31ve use of exemptlon clauses in general conditions of
'contract together Wlth the common~use of 1nsurance to cover the
various.risks, In Commonwealth countrles generally there is a very
:con51derab1e overlay of. general condltlons of contract which tend
in practlce v1rtua11y to obllterate the underlylng common 1aw. In d A S
:_fact it could be valldly asked as to what extent the common law relat—

h‘lng to warehousrng should serlously be: consrdered as. a. ba51s for an
lnternetlonal conventlon bearlng thls factor in mlnd _although thlS._ ~:'_ - _Jf
'problem is likely to 1essen in future w1th the | 1ncreasrng control of | PN
.commerc1al intermedlarles by statute or other form of - regulatlon._

Secondly, there are’ those countrles where warehouSLng is sub~ :

'rJect to statutory control Wthh in turn permlts partlal freedom of

gcontract to the warehoaseman in his: operatrons.- Siich countries may
-_elther be subject to the contlnental c1v11 law or else to a common
law system, the controlllng prov131ons belng 1nc1uded in one. of ‘the
codes or else promulgated as a separate -statute Whlch may in many
cases - be supported by admlnlstratlve regulatlon. _

Within the common law system this category is exempllf;ed by -
ﬂthe United Stateso The Amerlcsn.law telating to warehousing is essen-
.tlally a codified development of the earlier common law, although sub-
ject to a different emphasrs from that found in Commonwealth countrles.

Here the tendency is for the warehouseman to be prevented from restrlct-
ing the extent of hlS legal 1lab111ty, but at the Same-tlme giveri some -
.degree of freedom in 11m1t1ng the extent of his finaneial liability. |
' Here the pattern of development has been for the law relatlng to ware-
hous1ng to follow that relating to common carriers.

' Turnlng nexc to the 01v11 law countrles of contlnental Europe,
similar.consxderatlons.apply,- In the case of Germany the formal legal
provisions relating to warehousing:have to a considerable extent become
overlaid by the ADSp and the regulatlons promulgated within the indi-
vidual ports. A 51m11ar 31tuat10n exists in Holland and Belglum where
the general conditions of contract of the_warehousemen, forwarders,
port operators.etc. have tended to overlay the formal law, subject to

'certain exceptions such as;the ﬁaties of Antwerp who have'attempted.ta

.55, On the subject of the warehou51ng contract see Paton, "Ballment in
- the Common Law' 171 et seq.
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'?ix_auoid.liahllity by reliance onethe.general law'rather_than'on general

" 'does the underlylng law attempt to relate to current ‘operational -

':.jrequirements. It should be added also that there 1is an lncreasing

. groups or ports ‘and- lnland tranSLt termlnals in different countrles.

T-'Should these be con31dered as; part of the natlonal law, or are. they

H[AIn thoeacountries Where the ports are relatlvely few in: number, such_:_

.;Condltlons of contract.- Only.in the Case of France where the law of

.'1966 has specifxcally regulated certain categorles of port operators -

l{ tendency 1n many countries to. promulgate spec1al regulatlons in res-

. pect- of partlcular types of warehouses, espec1ally those. handllng
“:vfoodstuffs and ‘other perlshables. _ ' .
N - Next, the questlon arises as to the value’ to be placed ‘upon. the-;7 o

7'various 1ocal regulatlons enacted in- relatlon to spec1f1c ports or

“falreally only a formallsed category of general condltlons of contract_"

fto be equated w1th those of the varlous trade assoclatlons? The

”vanswer is not a. Slmple one and probably lies somewhere in the mlddle,--5

'-fas 1n Germany,-the-port regulatlons should perhaps be cons1dered-as

”f}f-an extension of the general 1aw, glven the fact that - there are no -

';fvarlous trade assoclatlons. In such countrles ‘an 1nvest1gat10n of
”‘;;lations have any jur1d1ca1 value or not.

'7of the varlous general condltlons of: contract employed by warehousemen. .

='."Iiin other words, does the practlcal appllcatlon of- general condltlons

' -:establlsh some acceptable norm to permit an accurate assessment of the.

S all warehou51ng operatlons for a particular countiy.

lalternatives. Thls is equally appllcable in the case of many develop—
:'fying countrles.SGl T S , '"' ' _
o In other countrles such as - the Unlted Klngdom where every port. has

lclts different regulstions which it can generally change at will, they

:are best equated With the general condltions of contract used by~ the
';some depth would be necessary to establlsh to what extent these regu-h

Flnally, the questlon arlses of assess1ng the relatlve 1mportance

ﬂ'of contract “tend to render statute or case law superfluous where there
:';is total or partlal freedom of contract? Comment has already been made

'above in. relatton to Commonwealth countrles “but 1t is necessary to

':situatlon. It is suggested that the’ followrng tests could usefully be

' applled to reach a resulti- o

(l) Te what extent do general condltions of contract apply generally to L

ﬂ”;56- See page 28 below.,
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' :(2) To What extent’ lS contractual llablllty for warehou51ng operatlons

: *regulated by general condrtlons of. contract wthh are. primarily exten-

'f'ded to regulate assoclated operatlons such as forwardlng, packlng,

';carrying, stevedor1ng,etc.= ' : '

If in answer to the first questlon a wide degree of uniformity

'-is revealed the general COndltanS of contract may be. conSLdered

Z-Las an exten51on of the general law. Conversely, 1n answer to the f- "_dﬁ_ s
.:second questlon, lf warehou51ng oPeratlons tend to be regulated merely” |
1las an - ancillary to assoc1ated operatlons, then the general condltlons'.
_of contract employed cannot be con51dered -as representatlve of general:

-iusage and therefore not as an extenSLDn of the general law,

”4(b) Status and Relationshlps 1nvolv1ng the Warehouseman _

oL “To analyse warehou31ng it is necessary ‘to conslder its meanlngf
and scope ‘as an Operatlon as - opposed to deflnlng it as a 1egal con=
f~cept w1th1n a partlcular system° : '

Difflculty has been experlenced in the past. in dlstlngulshlng _
3_between long term warehouslng and warehou51ng of goods ln transit
"-ow1ng to’ the notion that whereas the latter is an ad;unct to:transé
_portatlon, the former is a- separate and dlstlnct concept. However;
1t is’ extremely dlfflcult to. draw a d1v1d1ng line between the two"

notions in pract1ce, glven the znflnite number of variations in commer- -

:_rclal procedure and relatlonship p0551ble in respect of goods which

are warehousad at varlous stages. of their commerclal ex1stence.- Ignor-

ing the questlon of the . furniture rep031tory, ‘which no doubt. could be K

| h'gseparately classified w1thout undue: difflculty, it is- arguable that

3all other forms of wareh0u31ng merely differ as to thelr duration -
_rather than 1n_the1r.nature. In all cases commerc1al goods will be
| deposited in a'Warehouse cntll transported elsewhere° The mere fact -
:that such goods may be the sublect of varlous other transactlons such
as’ sale, pledge, etc. does not affect the nature “of the warehousmng
-operation “but merely the: questlon of to whom the Warehouseman w111

be 11ab1e for the goods. This does not mean that specific provision
may not be made within a particular jurisdiction whereby the various _
types of warehousxng are dellneated but that. in reality such a dls- R o Q;
tlnctlon is not essential ' o o

1t may , however, be technlcally deSLrable for the purpose of

draftlng a uniform law.or conventlon relatlng to the llablllty of a

warehouseman merely ‘to prov1de for such warehou51ng operations as
.are_closely-connected and-subordlnate_to the transportation of goods,;rr

_thﬁs_excluding other categories of warehousing operation. It is felt



| *though that such a restrlctlon would merely perpetuate arbltrary

-tdlstlnctlons.

Werehou51ng lS therefore best descrlbed as the static holdlng of

T.'goods before, durlng or after thelr transportatlon, Inev1tably unless

'imanufactured, some form of. transportatlon is essentlal to get them to -

:and from the place in Whlch they are WathOUSLd Wathouelng can:

;'.therefore generally be consldered as belng linked with transportatlon

'i,to a greater or* lesser degree 1n v1rtuelly ell c1rcumstances, and much
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'lf.goods are belng ‘warehoused adjacent to the factory in which . they'were .

”ﬂ:dlfflculty could be av01ded ln draftlng a conventlon if this approach l.

'ﬂﬂ'were to be adopted

The warehouseman as: the only statlc holder of goods is placed

t'at the centre of a complex web of- relatlonshlps. All other 1nterme- -

S dlarles elther move the goods, such as the carrier, or else perform

- some p0$1t1ve operatlon in relatlon to the goods such as packlng,_
*iloadlng, unloadlng, etc. or else llke the freight. forwarder, they

,arrange for a thlrd'party-to perform these functlons. The static

-'functlon of the Warehouseman therefore places hlm in a spec1al cate-

h'gory resulting 1n dlfferlng relatlonehlps with other. partles.' Goods

'may be deposited with him by an lnLermedlary whilst in tran51t, elther

. prior to transference to another carrier or else efter carrlage is

"T;eomplete pendlng transfer to the consignee. OtherWLSe_the_OWner him=-

"eelf may deposit the goode.

The contractual relationship established by the warehouseman with

:}; each of the above partles w111 usually be subJect to the former! 5 own

;general condltlons of contract dthough where his contract is w1th an

-1ntermed1ary such as’ a forwarder, carrler or combined transport opera-

' -tor, the actual owneyr of " the goode may be subJected to a dlfferent

fset of condltlons 1mposed on hlm by the 1ntermed1ary hlmSelf Equally

with whom the warehouseman ls in contractual relatlonshlp in any par- |

:tlcular case will depend upon the operatlon of both natlonal law and
. also the provr51ons of ‘the varlous general conditions’ of.contraot

interposed between the warehouseman and the owner of the goods., Here

the embiguoue'status of-freight forwarders in. some countries together

w1th the dlfferent ways in which a Comblned tran5port operator may

..formulate ‘his contractual relatlonshlps adds to the ‘uncertainty,

The status of the warehousemen may further be complrcated by the
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fact that Warehousrng operatlons are commonly performed as an adjunct
-nfto a number of other operatlons._ In partlcular carriers. such as the
larger road hauliers; railways. and alrllnes run warehouses as an l
integral part of thelr operatlons., The larger frelght forwarders
: and stevedores may also do the same. Some such muled- operators may
'-use dlfferent general condltlons for each Speclflc operatlon they per—
“form. Some 11ke the frelght forwarders 1n many countries will: commonly
use one.- set of general condltlons of contract for all their operatlons.
Others, such as the varrous modes of oarrlers, may wake SpEClal pro~: -
;v1310n in thelr candltlons of carrlage for the warehouslng of goods
fin tran81t. The net result 15 that 1dent1cal warehou51ng operatlons
' may be performed in the same commerc1al centre sub;ect to several -
dlfferent sets of general condltlons of contract where such. are per-
mltted to overrlde ‘the general law._ Consequently, aven where a ware-.
houSLng trade associatlon publishes ltS own, general condltrons of
-contract, a 1arge number of warehousing cOntracts may be entered 1nto
SubJect to w1de1y differlng provrsrons as to the rlghts and duties
" of the parties. e may therefore be extremely dlfflcult to establish
in any one ¢ountry or even one commercral centre as to what general
"condltlona of- contract are most commonly employed in warehou31ng
t.transactionsa _ ' _" : : _
In this reepect rt ehould be noted that in the;nst undue emphasrs
has been placed on maritime transport and its assoclated problems.
=-']?he operations of nonearrylng intermedlarles, anludlng werehousemen,
5have commonly been considered merely as one aspect ‘of maritlme car-
riage to the exclusron of other consrderations° However warehou51ng
_can take place anywhere and in relatlon to all modes of transport.
It is an 1ntegral part of arrfrelght operatlons, 1nlend clearance
depots, contalnerbases, inland waterway ‘terminals as well as ra11 and
road freight operatlons. Only srnce the advent of combined tranSport
.have the problems of warehousrng been consrdered in a global sense. -
_ The questlon therefore arLSes as to how. warehou51ng is to be
treated for the purposes of a draft convention? One solution is for
lt to be considered merely as an adjunct to the varlous modes of trans-
port, the 11ab111ty of the werehouseman followrng that of the associa=-
ted mode of. transport. For example, where goods are warehoused before,
durrng and after ‘transit by sea, air, road or rail, the lrabilzty of

'the warehouseman would be the same as . that of the carrier in question.57

57. Cf.'the French Law'oft1966 discussed at page 12 above.
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f_Such a solutlon would ensure that the consumer would have -a uni form
1evel of recourse at all stages of a transit operation, 1rre3pect1ve

:of Whether he clalms dlrectly agalnst the warehouseman or against

'ithe carrier as the main contractor where the latter is liable for

."liwarehou51ng at any stage of the ‘operation, Bqually in the latter

'*"sttuation the carrler w111 in. turn have a complete 1ndemn1ty agalnst

'Jl the subcontractlng warehouseman, thus obv1at1ng the need for recourse

"f;-to 1nsurance cover to. recoup hlS losses.

Superflclally thlS appears to. be a Satlsfactory method of solv-

ti?.lng the problem of the Warehouseman 5 11ab111ty. However ‘with the

o _anreased growth of comblned transport operstlons thls approach could L

rl;fcreate con51derable dlfflculty._ If a G.T. 0._1s responSLble for a

“p_comblned transport operatlon on a network bas1s, the owner's rlght

'fd:of recovery for loss or damage to goods in transitk whllst in the

; ‘hands of a warehouseman would dlffer accordlng to the partlcular
.e;mode of tran5port in relation to whlch the warehou51ng operatlon took -
1-p1ace or else be. subgect to the re31dual llablllty of the C.T.0,
':Thls in: itself would not place the oWner in any worse -position than
_:hhe would be 1n relatlon to the. 1nd1v1dual csrrlers under a comblned
_t?transport operatlon. However problems could occur where goods are
="wmrehousecl at the point of transfer between two dlfferent modes of

. transport. Here the questlon could:. arise as to which mode of trans-

':?“port the wsrehousing is an anclllary operation. Agaxn the rlghts of

.:kthe partles would depend on the answer to thls questlon or whether
. any prov1510ns relatlng to- the re31dual 11abllity of the C .T.0..
”;fﬁneed be. 1nvoked or not.f . _
: It is felt howaver, that no matter what dev1ces are 1nserted

' 1n 4 draft conventlon to solve this problem,'confllcts and uncertalnty 5

nlﬁare likely to arlse,: This would be partlcularly so where in a com-

:'blned transport. operatlon one segment of the transit is. subject to an

. 1nternatlonal conventlon and the next one to the natlonal law of the
:‘.country where ‘the Warehouseman Operates. Here the warehouseman could
:flnd his llablllty dlfferlng radically dependent upon which law applled
Moreover his- posxtlon could be in a constant state of flux. dependent
upon the’ pattern of comblned transport operatlon employed It is there-.'
7ffore felt that such a solutlon mlght not. be beneflclal to elther the

7-Warehouseman or the owmer of the. goods.




28,

: VII DEVELOPING COUNTRIES

- leflcultles have been encountered in rec0nc111ng the needs of
_Qdeveloped and developing countrles in draftlng a combined transport
‘convention and therefore Spec1f1c mentlon of the latter is necessary._
- Such dlfflcultles are less llkely ‘to arise ln the case of a drafc.
'warehou51ng conventlon for the followrng reasons. Flrst whereas-'

:the C.T:0. is responsrble for the activities of thlrd partres and thus
treplaces tradltlonal operators in relatlon to the consumer, this prob--
" lem does’ not arise in the case of the warehouseman._ Secondly, the“.-
‘status of ‘the warehouseman does not 51gn1f1cantly dlffer from_developed
to developlng countrles as his functlon is b351cally the s ame in:all' |
cases. His methods of operatlon may dlffer accordlng to the degree _

of sophlstlcatlon of equlpment requrred by the transport infrastructure.
_in the country or port 1n questron, but this agaln is-a problem faced o
“by. Warehousemen throughout the” world  Given the fact therefore that :
there appear to be few economic 1mped1ments in relatlon to warehous-
ing operatlons in reconc111ng the needs of the developlng countrles

to ‘those of the developed ‘the questlon then arlses as to whether any”
- Jurldlcal problems exist whlch could glve rise to drfflcultles in the
-formulation of a draft conventlon.. o _'

The maJorlty of developlng countries were, formerly subJect to a
colon1a1 pover for some perrod of their. existence, and in vxrtually
all cases derrved their commerclal and public Law from the colonial
power. This receptlon of law was elther in the form of a carbon-copy‘

_'of the rules ex1sting in the latter at the date of enactment or else.
as.a speclal adaptatlon for the needs of the country in quest1on._ In
'_perthuler for hlstorlcal reasons the French and English legal.systems.
served as a model.for their respective former COlonial empires; and
.'any-develOPment'since independence has'tended_to be along the same
“lines. B . _ _ |

In most countrles of Anglophonlo Afrlca and Asia the rallway

.systems developed from a central port or ports, and it was common

for both to be put under a single administration with a detailed Sta-

tute and Subsidlary regulatlons.  This would operate as a para-statal -
body w1th its regulations based upon current Engllsh port and railway

practice, Since 1ndependence the principal change has been the

separation of the ports from the railways for administrative reasons.
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ﬁlOtherwrse the pattern has been a gradual change of regulatlons based
';:upon the lmmedlate needs of the transport developments of the last

dfew decadesn5

To the extent that the port authorlty did not carry out the

:Avarlous functions ltself, in the past they were generally performed
.h-'by private companles elther OWned by carrier or 1and based 1nterests.
' h:_Latterly, however, such operatlons have: tended to be taken over by
'}.fdthe port authorlty 1tself or other autonomous para*statal bodies

'either by agreement ot by natlonallsatlon as: in Tanzanla. “In some.

':_cases such 0peratlons are covered by regulatlons or . general condltlons

of, contract 1ssued either by the company ot the authorlty ln questlon,

._}and ‘are simllar to those found 1n developed Gommonwealth countrles. TO'
"1the extent that these are not appllcable the common .. law will be appll-*
.tcable, statutory prov130n belng rare, except in the case of India,
;In partlcular warehou51ng and assocxated operatlons w1ll ‘therefore
?be subJect to the same legal rules as would apply in the Unlted Klng-

f:dom, subJect to local usage and trade custom.

: Slmllarly the developlng countrles of . the Francophone group are .

-:nfunctlonlng subJect to: regulatLOns based upon those of the former

"ﬂolonlal power, and’ should therefore not create any partlcular dlffl-

59

' COnclnSion and Recommendations

Many tDplCS such as.. warehoustng documentatlon warrants, etc.

'".and the assoc1ated questlon of tltle to goods ‘have been 1ntentlonallyi' ~

. omltted because such matters do not; affect the b351c problems of -
;deflnlng a Warehouseman and the unlversal problem of loss or damage ;
'to goods, Other questlons such as the warehouseman s rlght of lien and !
_:prlvtlege over dep031ted goods are. of such - complex1ty that they cannot
:adequately be dlscussed in a prellmlnary Teport on the subject, and in-
-any case may be best 1eft to be regulated by natlonal law., 1If, however,:

“'the subJect of a draft warehousrng conventlon is to be subgected to
:further research and 1nvest1gatlon the follow1ng factors should be given

careful con31deratlon.

58, InIGhana'and Nigeria para-statal port authorltles have been set up, . -

_separating the ports from the. railways administration that formerly'
ran them, A similar’ process has taken place in East Africa except
that the Ports Authority is controelled by -the East African Commu-
‘nity rather than by the individual states, again after separatlon
- from the East African Rallways Corporatlon.

59 ‘See’ Rodlere, Tralte General de Drort Mar1t1me, Vol 3, 77 et seqq
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(1) A conventlon relatlng to warehou31ng if restrlcted to transit
‘_warehou51ng and excluding long—term warehousing cOuld create an’ |
-artlfuna1d1v1elon between two interrelated operatlonsn Although it
.:mlght possibly assist in formallslng and raising. the llablllty of . the
.non-carrylng 1ntermed1ary in comblned transport operatxons to maintain
"the dlstlnctlon could create as many problems as it solves when demar~-

_catlon questions arise, partlcularly if the long~term warehouseman

"-retalns hlS freedom to restrlct his 1lab111ty 1n many countries.

(2)°A thorOugh ana1y31s is necessary of the content and lega1 va11d1ty
of" the varlous general condltlons of contract employed by warehousemen,.
'“forwarders, carrlers,'etc. and of the regulatlons 1mposed by the varlOus:
port authorltles if an accurate plcture of the actual legal relatlon-
_shlps entered into in the warehou51ng of goods lS to be achieved,

{(3) Consideration should be glven of the extent to which the general
condltlons of contract and regulatlons referred to in paragraph 2 are .
~altered from time-to-tlme to deal Wlth changlng needs, If such changes
have tended to be frequent care should be taken £o ensure that a draft

convention does not 1nclude matters whlch for ec0nomlc ‘reasons are
11ke1y to,be in a state of flux, otherw1se the conventlon Wlll_unneces-”
sarily restrict commerclal act1v1ty rather ‘than - assxst 1t. |

(4) COhSldef&thn should be glven to the fact that the warehousemen

may erther be 1iable as a subucontractor to a carrier etc. or else
directly liable himself to the owner of the’ goods. Given differing
-prov1sions in ex1et1ng transport conventlons, the carrler s 1iab11xty

to the owner of the goods may differ substantlally from his right of
recovery from the warehouseman, a.factor which should be: taken 1nto
account in further lnvestlgatlon on. the subJect.

.(5) It is far. from clear with 1mpend1ng changes in the various 1nterna-
tlonal conventions for the” carrlage of goods on Whlch/a draft warehous—
ing convention should be modelled or whether it should be drafted as

a complement to the proposed comblned transport conventlon or as a serles
of -rules sui generls. Loglcally as the growth of combined transport
operations has exacerbated the problems relating to warehou51ng opera-
tions then a draft warehousing convention should be patterned as closely
as possible thereon. However, it is doubtful whether such an increase of
liability would be acceptable ‘in thoee countries where to date the
warchouseman has severely restrlcted his llablllty.

(7) In the llght of the above observatlons it may well be necessary for
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some mlddle course to be steered to give the tran51t warehouseman a
'1esser degree of lleblllty than is 1mposed upon the carrler under the var-
~ ious. transport conventions, but conSLderably hlgher than that at

'_present accepted by him ln many common law countries.,

(8) If a dlStlnCtlon is to be malntalned between transrt warehouSLng

E and other categorles thereof a possrble method of avordlng unnecessary
disputes as to the nature of a partleular operatlon would be to requlre
‘a system of 11censxng 1n each coantry of warehousemen 0perat1ng under

"che Warehou51ng convent:Lon° o






