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UNTDROIT draft uniform law on the formaticn of contracis
in general: analysis of the replies received to the

Questionnaire prepared by the Secretariab

A, INTRODUCTTON -

1. - In. +he framewori of its work on the elaboration .of an inter-
national ﬁra&e Code, UNIDRCIT, assisited by a steering Committes compoged
of Professors David, Popescu and Schmitthoff, has so far prepared a pre—
liminary draft set of ruleg on the formation of iunternational contracts
in general which together with a Questionnaire, has been ‘submitted to a
large aunrbe T of academlcs, specialised,InStitutes and other Organisations
dealing w1th 1nternat10nai trade. '

Almost all those to whom the Questionnaire was addressed have
now replied, Among these, mentior should particularly be made. of the.
lengthy obgervations of the Uﬁité& HWaticns Economic and Social Commission
for Asia and the Pécifio the'Comparative Law Institute of Belgrade Uni~
versity, the Mai—Piahckmanbltut fir auglandisches und 1nternatlonales
Privatrecht in Hamburg, Professor Enderlein of the Institut fur aug=
1gndisches Recht und Rechitsvergleichung in Potsdam, Professors Smith and
Bladk of the Scottish Law Commission, Professor Gordon, Dean of the Law
Faculty of Glesgow University, Professor Tallon of the Service de Recher-
ches Juridiques Comparabives in Paris, Professor Tunc of the Centre d'Enuw

des Juridigues Comparsiives in Paris, Professor Rodidre of the Insgtitut de
Droit Compard in Paris and Professor Sacco of the University of Turin.
The 1.C.C., and the Commissicn of the European Tooneomic Community have also
armounced that they will be sending observaiions, The draft uniforn law
was also discussed at a Round Table held at the Scucla di Perfezionamento
di Diritto Civile of the University of Camerino, with Professor Sacco in
the ochair. Many professcrs of civil law and of comparative law Trom the
Itelian faculties were present: the procebdlﬂgs of this Round Table will
shortly be publighed,

| ‘

2 Before proceeding to a comparative analysis of the various re~
plies, it is perhaps useful to recall the highly significant trends which
have recently been visible at UNCITRAL in connection with the idea of
drawing up uniform rules te be zpplied to international commercial con-
tracts in genersl, Indeed, at its Tth session, held in CGemeva from 5 to
16 January 1976, the Working Group on the Tntermational Sale of Coods
decided thail at its next session it should begin work on uniform rules
governing the formation of contracts and that in this connection an
attempt should be made to formulate such rulee, if necessary integrated



with rules on the conditions of the validity of contracts, on a broader
basig than the intermationsl sale of goods. The representative of
UNTDROIT at that session naturally informed the Working Group of the
work on this subjeoct already underizken by UNIDROIT and of its future
plans. The Group was of the unanimcus view that the Secretariat of
UNCITRAL should ask UNIDROIT %o submit at its next session to be held
in Wew York in January 977 a. report on the results of the studies so
Tar undertaken 1n thls fleTS by UNIDROIT.

Tt is evident from the ¢oreg01rg that the draft uniform law
on the formatlon of conmtracts in general could serve as a basis for  _
discussion for the future work of the UNCITRAL Working Groups; buid even-
if this were not to be the casge, UNIDROIT's enguires at s world-wide
level intended to eatabllsh whether or not such rules would be @cceptm
able,are in anJ event‘ of capltai importance if it is con31dered that
the materlal thug maunered togethev will permit UNCITRAL %o begin 1ts
own work Wlth fulle; knowledge of the pregent situation,



B.  (ENERAT OBSERVATIONS S

The replies so far received by the Secretarlat bear witness
%o the wide interest aroused by UNIDROIT'e initiative, not only among
legal ﬁheorlsts, but above all among the different organisations deal-
ing directly with the regulation of international trade, ' Thero was a
wide measure of agreement with the decigion to begin the general part
of the projected international Hrade code with a chapter on the funde-
mental problem of ‘the formation 0r conlracis.

A5 to t%e-cb01cey as a basis for the present draft uniform .
rules on the formation of contracts in general, of the 1964 Hague Uni~
form Law on the Férmation of Contracts for the International Sale of
Goods, ohly the Max-Planck Tngtitute cagt doubt upon i%, in particular
on the grounds that the "European" character of that instrument was too
marked to serve as a model for rules which should on the contrary, at
Teagt according . to tha 1ntentlon OI ite auubors, be of unlversal ap—
Dllcqtlon. Co : :

There were nowevev tbose vho, with regard to the ruleﬂ Cot~
tained in the draft were of the opinion that no-delfinitive judgement
could bé made until such tine as its scopc of appllcatlon-had been ot
tcv aeilned (in DgIthUAQT the Max~Planck Institute), _ -

’

It should be added in this connection that some persons have -
already. proposed as of now, 11m1ting'tbe application of the uniform
rules Yo contracts of & commercial hature, taking as an eﬂample the laws
recently a&optea in & number of Socialigt countries which are intended to
be app?lcable only bo international trade rolations (Proieseor mndevleln)

Others, in view of the Iact that the draft conienplates a mo~
del contract concluded by an offer Ffollowed by an acceptance, wondered
what - would be the pomition in the. event of the cfferor making a declara~
tion Ho the other. party to the.effect that he undertakes Yo give him -
something or to -do something if the offeres does, or gives him, something
(2 problem known in the.common. law systems as an "offer calling for an
act") or in the cage in which. someone, while having no intention to make
a gratuitous offer, states that he will assume =an obligation to the ofher
party without requesting the latter -to make any undertaking or to carry
out any act (the probiem of the so<called "contracth binding the offeror-
conly" -.ef., for example, article 1333 of the Italian Civil Code (Pro-
fessor Sacco): are such contracts to bc deemed to be concluded gimply be-
cause the offer has not been reJected or does. the uniform law apply with
the result that, contrary to ‘the solubions provided by natlonal law; ac-
ceptance by the offerce iz feOUlIed even in theze oages 9




C. OBSERVATIONS ON THE DIFFBRENT PROVISIONS OF TEE DRAFT

Article 1

_ The principle contained in this article that there should be
no requirements asg t6 form was in general favoursbly redeived: at the

mogt 1t was suggested tc insert a provision to the effect that the

pavrties may, in all cases, manifest a contrary intention. '

‘Some replies indicated that it would be useful to define more
clearly the scope of application of the principle contained in thie
article with the result that it would not epply, for example, to gifts
or to the possmhle effects which a given conmtract might have on third
parties (Professors S80¢0 and Crigoucli). It was bherefore suggested
that two further paragraphs be added stating respectively that the
_Tirst paragraph "shall not zpply to anv agreement the sole purpose of
which ig tc enrich cne of the partles or a third party, to the detriment
of ancther pariy'and “ghzll onlv affect relstions behween the partiesn,
It shall in no way govern conseguences gffecting third pa“tlesq in parew
tioular the transfer of title and the congbitubion of g security over

. property."

Az to the purely fTormal drafting of the article the quegtion
wgs Traised as to whether. it would not be preferable to avoid speaking
of "offer' and "accaptance" (P“oressovs B?ago1ev16 TeB. Smith and R,
Black, and Tallon): fget cases nos infrequently arise in pLactlce .
in which the contract is only conciuded after proiracted negotiatiouns, -
perhaps after the intervertion of an intermediary, so that i% becomes
extremely difficult to determine which acts are to be deemed as con-
gtituting "offer” and "acceptance'., Hence the proposal to reformulate
the article as followss "Neither dsclarations of intention leadlng to
She conclusion of a contract nor the contract itself need be evidenced
by writing or subject to any other reguiresent sz to form" or more
51mp1y "The conclusgion of the contract need not be ev1denoed by writing -
and shall not be subject to any other recuirement as o form,"

Article 2

With regard o article 2, more than one pereon criticised the
fact that it doss not cover oifers o the public (Professors Blagojevid, .
Crisouoli, Smith and Black, Tunc and Zweigert): such cases are far from
exceéptional in internaticnal commercial praciice and the uniform re=
gulation of them would be all the more degirable inasmuch ag the various
national positive systens provide widely differing solutions to the pro—-




blem, 4s Yo the content of the ruls to bhe adopterT ir the case of offers
to the public, two proposa?s have been made: on the one hand it was suge
gested that "offers wher ebJ the of ffercr does nod intend to be bound and
offers tc the public ars Lo be oons¢d0red in cage of doubt, as merely
invitations to make ofzars”_(Pro%essor Blagojevié) while on +the other it
was proposed that the nature and validity of genuine offers should be
_accorded(tc cffera to the public (Professors Smith and Black).

In connecfloﬂ with the requirement tLat the offer "indicates"
the 1ntentlon of the person making it to be beund & proposal wag made-
to replace the Yerm "if it indicates” by -"if 1t ﬁeveale” go ag o avoid

giving the impression that there must be an express menifestation of the
1ntent10n of the offeror {Préfessors Tallon and Crlscunll) Moreover,
some of. the replles GClth“Sud the very subsbance of the provigion,
arguing that every OAfer should be congidered as being in pr1n01pie bind
ing, unless the offeror expresslV'excludes thig 1nterpretat on or has in-
serted the "Ffreistubend" ' clause {witheunt engagement”, "freﬁ” “llbre")
(Professors Enderleln, Smith end Black), o

_ As to the second paragwaph “the deletion of the reference to
“1nv1tatlons to make of*ers” was suggested as they would wlready be ine
cluded in the wider oonoepu of "preliminsry negoulaulons” or in "the
- practices which the. p@rtl have establlsbod botweCp themgelves" (Profes—
sors Criscuoli and Zweigert), Vlth rcgamﬂ to the referenCe to "ugage"
queries were raised as to what types of ”usage” it was intended to Te=
" fer. to {international ugage, national Usage, usage known in the two.
countries eto,.n) and it was suggested that the imporvance of usage be
treated clsewhere in the draf+ (Professors Sacqo and Zweigert). It was
also wondered what was the precise meaning of the concept of "applicable
legal ruleg for the contract in guesgtion" axnd a proposal wag made for the
déletion of the. relerence to twcm (PIOTesqor En&orlcln) ' '

~ Only half of the replies were in Tavour of the principle of -
the revocability of the offer contained in this article, The other
half firmly staeted that they favoured the opposite principle of the irp-
revocabllity of the offer (”Pofescors Enaerlelng Biagogev1c, Smith and
Elack, and Tunc ).,

It should be stressed in this connection that, within the
fvamework of the typical transactions of internastional trade, whoever .
receives an offer to conclude a given contract must usually before
aoceptlng, contact other persons . (for exampie his quppllevs) and incur -
certain expenses, and 1t is for this reason that it does not seem to be



desirable to permit the offeror 4o withdraw his original proposal during
this period., The rule should therefore be that every offer is irrevocable
for a certaln lengbh of time, unless- the parties have agreed otherwise,

The “present text of Article 3 should therefore be reformulated -
and in this'connection two proposals.have besn made: the Tirst is to re-
place the gecond paragraph by the p“ovision'th “"$he offer shall con-
tain an indication of a time=limit for acceptance. Ixn the absence of
guch an _indication, any offer reaching the offeree may not be revoked
before the ‘expiry of the customary ﬁime«limit"(?rofessor Tunc); the se-
cond is o replace not only the .second bud alse the third paragrapk by
the previeicn that Yafter the offer hag reached the offeree, i1 shall be- .
come irrevocable, unlegs 1t containg a clasuse to the efrect that it is
revocable" and thab "the indication that the offer ig revoocable may be
express or impilied by the circumgiances. by any practices which the
parties have egtablished between themselves or by‘usage" (Professov Bla=-
gojevié),.

Bven among those who favour malntalnlng the pw1n01p1p of revo-
‘cability there are some however who suggest amending the. prosenu text, N

. A flrst pvoposa* (Professor Sacco) con310us 1n addlng to the
second paragraph the provisicn thet "if the offer has been made in a.
‘particular forh, itd withdrawsl or revocabion shall have no effect ume
less mzd& in the seme Form': that is to say in order fo avoid that the
offeror, after meking his offer in writing and having received a written
acceptance from the offerce, may seck to inveke an ornl revocation which -
“preceded the written acceptance, '

- Qther repliss sugegest that the pregent text of paragraph 4
very cbscure, in particular the concept of Yany-zct treated as acceptance
in accordance with the provisions of %the contract in questlon" and a re-
turn is therefore proposed 4o the criginal wording in Article 5, para~
graph 4 of the 1964 Uniform Law (Ororﬁsso ﬁwewéurt,n '

Article 4

As %o the time from whith the accepbance takes effect, there
ig general agreecment on the principle of reception as contained in the
draft; in the case of taclt or presumed accepbance, some were of the
opinion that the acceptor must in 211 cases give notics to the offeror
that he has performed an act equivalent to acceptance {(Professor Ender—
lein) Wﬂlle others have suggested the adoption of the rule contained in
Ardicle 13279 second paragraph, of the Italisn Civil Cocde according to
which the fact that the acceptor has not given notice to the offeror
renders him liable for the ptegudloe which may have been suffered by
the latter (Professors Criscucli and Tunc),
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_ In-connection witk the very concept of tacit or. presumed ac-
ceptance as: established by the second paragraph of the article upder |
cxamination, it was felt that it was too restrictive when compared with
. the eriginal formulation of Article 6, paragraph 2 of the Hague Uniform
Lew and it was suggested therefore to add the following phrase:"- accept~
ance may algo congigt in any act carried out for the periormance of the
contract in guestion or any other act whicha.,o”'(Professbf_Zweigert).'

Pinally several replies called for the insertion of a provision
under the terms of which the silence ol the offeree could amount toc an
acceptance, to the extent that thig is in conformity with practices which
the parides have sstablished between them or usage {PrCfESSO?S‘TunC,,Talr.
ion, Blagojevié, smith and'dordon), In thig connection it was proposed
thet the following words of the second paragrsph “accepiance mey algc
congist of an act which may be gongiderad..,." be replaced by -the formuls
"It may also be implied by bircumstances wiich may be congidered,,,"
(Professor Tallon); or to.reformulate entirely paragraphs 3 and 4 by pro-
viding that "3ilencs of the offeres doeg not amount to accepntance of the
oifer, Any provision in the offer stipulaﬁing that the silence of the
offerée ghall smount 0 acceptance sﬁall*ﬁave no_effectl and. "However,
when that is implied by preceding néxotiations, by practices which +the
parties hgve sstablished between themgelves or by ugage, the offerpec nust,.
if he does not wish to ceholude that contraot,'give.notiCe o the offeror,
within the time-limit provided for the acceptance of the offer, that he
does not wish to accept the offer: otherwise he will be congidered to have
accepted it." (Professor Blagojevid), : ' ' - '

CArticle B

- The provisione contained in the. First and second paragraphs of.
this article were in general deemed to be satisfactory. '

EVGn'so, the view hag been advanced that the forﬁgla "'a_reply -
$3 50 Which‘ddes'ﬂoﬁ-materially alier the terms of the offer...," con= :
tained in paragraph.é-iS'ﬁQO'vague arid that it could therefore, in
practicég’creaﬁe oongiderable uncertainty and numercus disputes between
the parties (Professcrs Smith and Black, and Criscuoli)s in this con—
nectidén itjh&sfbaen proposed %o ‘delete the present Paragraph 2 and to
add to the first baragraph a provision whereby "additions to o MEdLFice
ationg “‘of ‘the acceptance which are pufely 0%3l or which chanze the core
- tent of the” offer to an insignificant desroe shall not be considered to
be modifications of the berms of bhe offer,n (Pfofessdr'Blagqjéﬁié)a' S




Tre question remains open however of the necessity, cr et
least the desirability, of ewpressly regulating those cases where & B0~
alied confirmation letter or inveice is sent by ong of the parties to

the other after the concliusion of the contract, and which coniains
clauses or conditiong completing or mo&i?ving the terms of the original
oral agreement. MNove precisely, whi le this is admitiedly an ex trpmely
frequent situstion in conmsralw_,tzactlcb.and the draft should deal
with it in. one way or snother, bhers was discussion ag to the type of
solution to be adopisd, ‘ .

Thue, while the majority was in Tavour of a solution similar
to that to be found in Cerman caselaw under the name of "Sochweigen auf
Bes'ba'blmzrgssohrelben bedeutet Annahme" (”gllence in regponge to a
confirmation letier amourts $o acceptance') (Professors-Zwelgerﬁ, Tune,
Rodidre, - Gordon, Blagejevil), others fear that the party who dictates
the general conditions and who is normally in a position of evident
eccncmic superiority, will be clearly favoured by thlswsolutlonx(Proé -
fesscr Tallon, U,N¥, Econcnmic and Social Commission for Asia and the -
Pacific), ' -

Similerly, in sorinaction with the pyoblew of the‘"bautle of
forms™ (that is to say the came in which éach partv avalTs ﬁ1ﬂ391f9 on
the occasicn of ‘an offer or of an accepiance or even,merely on the
occagion of a written confirmation of the precedlng oral agﬂeement of
his own general conditions and ma;ntalns that th 88 ape affective
againgt the other Qonbractlng Barty merely_because.%here has been no
exprese opposition o them), the quesiicn has been argued. as to whe-
ther this is a guestion relating to the formation of the coantract and
thug cne to be treated here or whether it should rather be dealt with
in the cheapter on interprstation. Among the supperters of the former
view are those who suggest the adoption of a golution identicel to
that provided for in Apbticle 33 ¢f the recent law on internaticnal comw
mercial contracts of the German Democratic Republic { (2) "IFf each
partner refers to general conditions or clauses, those which were tho
lagt to be sent and which heve not been rejected shall be effective,

(3) Moveover, if the cther 1 antnér rejects the general conditions
' T ezch partioer veaects

and clauses which were the igsu to be sent or iJ
the general conditions and clauses of the other, the contract shall

be deemcd to be concluded withoul suck general conditions or-olause
Avticls 42 ghall be applicsble For completing the terms of the cone
traoﬁ~-imﬁe contract shall howsver not be decmed to have been conclu—
ded. when the- partner who has regeived ths dgoiawaulon from wh 1ch it is
apparent that there ig o @ﬂ*ﬁemont onn the genersl. ‘conditions or clauses
or on the differing conditiong of the cther, 1mﬂ~a1atelvuopnoses the con—
clusion of the contract) (Professor Enderlein).




Article €

Apart from the'fao%s already noted; that it would be preferable
for the time~limit for acceptance to run from the date on . which the letw
texr or the telegram is delivered to the address of the offeree, rather -
than from that of its dlgpa%ch the substance of $his article has not
met with criticism, Az to itg actual wording, those who in comnection
with Article 4, paragraph 2 have already proposed & wider definition of
the coucept of declara ation, that is tc say a %acit one, have naturally
11kew1se proposed +he @ane adundmert to paragraph 3 of Avticle €,

Article 7

"With regard to paragraph 1, there are sconme replies Whluh in-

icate a preference for the contrary solution, that is to- say the rule
aecording to which "if the scceptance is late it shall constitute a
coumter—offer," (U,N, Eoonomic and Social Commission for Asia and the
Pacific)ﬁ others however congider that late scceptance should in all
cages bind the acceptor and propese therefore the deletion of the
cbligation on the offeror 4o Tlve prompt and sxpress nctice to the
acceptor that he considers nzs offer as having lapsed (Professors
Smith and Black),

As %0 the case of the ?ate communiCation of the acceptance
(paragraph 2), & suggestion has been made 4o deny its validity, as in
the caze of BXpIreoss rejecticn by the offeror, alsc in cases where the
latter has bcgun, subsequenily tc the expiry of the time-1imit, nego=
t1a+1onp with a third party and is therefore no longer in. & p031b10n
to maintain his original offer (Profesqor Tallon}: the end 6f param
graph 2 should thersforé be cofipleted by the words "if the offeror has . B
dealt with a third padty afier- the expiry of the time-limit for aoccpt-"
ance and ig in congequence Ffor this reagon unable to maintair his of=

Per,!

Article B

No criticism has deen levelled ab this article except for
the opinion of those (Professor Tallon) who propoge 1ts deletlon on the
grounds that it merely lays dovn the selfwevident principle of the ire
revacabllity of the scoeptance after the conclugion of the contract,
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Article 9

Thig article was éemerally accepted., Some replies however
openly avgued'in'favour of the adoption of $the opposite rrinciple Tor
the reason that intermaticnal relations are not confined to large Tirms
(Professor Tallon) Ctners would like more time to consider how the
implicationg of the death o» 1noapa01ty of one of the parties pricr to

the conclusion of the onu“act could affect international trade, especial-

iy if regard ie had to the reguirements of the developing and least de-
veloped countries (U.H. Fconomic and Sooial Commission for Asia and the
Pacific), ' '

Finally some persomns wished tha% the article should cover
cages of the opening of bankrhptVV‘or othasr gimilar p*ooeealngs against
the offeror or the offerse (Professor Blag039v1c) a golutbion
mogt condu01ve o the requlveﬁent of certainty in 1nternat10nal trade
relations, it has been proposed that with ithe opening of bankxuptcy‘u~
proceedings against either the offeror or,ﬁhé ocfferes, offerg ghould not
be binding if they have no% been accepted before the opening of the
proceedings, : - -

ﬂrhicle 1G

mhere was general agroement cn this provision, even though
in order to reduce uncertainty as far as posslblcs it has beeﬂ.proposed
that dellve“y must be effacted ”1n the normal manner and in accordance
with the pracitice of business relatione” (Prolessor Te;lonl "to the
buginess addwe,b of ‘the person te whom the communicstion is directed!
(Profesgor Govdon), and "'at the time at which he might reaqonablv be-
e:pected to be present thore! (Prolagsors Smith and. B¢anﬁ\ o

ety
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