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Te= A% its first meeting the Wbrkiﬁg Committee, set up by the _
Pregident of UNIDROIT to orientate future work on unifying the general
part of the law of contract within the larger framework of & progressive
codification of international trade law, asked the Secretariat first to
prepare a revised version of the Popescu - draft on formation and to
gend it, together with s questlonnaire, to qualified persounalities and
ingtltutions, in order to elicit suggestions for modifying or completing
it and theén to start a preliminary study on the problem of interpreta~
tion of intermational contracts with a view +o working out uniform rules
in this field also, which would be included in the future Code. - At this
stage of its research, the Secretariat has drawm up & plan of its future
work for submission to the members of the Working Committee and would .
very much appreciate it, if they could indicate whether they congider the
plan o be acceptable or not,

2.~ It goes without saying that the problems of the interpretation
of the single contracts is of particular importance in the inbernational
trade practice, Thus, with regard to their interpretation in s strict
sense, that is %o gay the determination of the meaning of what has been
expressly stipulated by the parties in a given case, difficulties arise
on: account of the fact that the latter necessarily belong to different
countries and therefore have to communicate with each other by using
expresgions and concepts which are not always femiliar to them, Further—
more; as the coniracts per definitionem are entered into by two merchants,
particular relevance has to be given to the varicus practices and usages
commonly observed within a specific trade sector or professional category,
when clarifying the exact meaning of certain clauges or in compleding the
toermas of the agreement, Finally, as the transactions of internationsl
trade are frequently concluded by means of general conditions or stan—
dard forms of contract, unilaterally elaborated by single firms or by
trade associations, their interpretation must obviously be made on the
basis of specific criteria and prineiples,

Js= In the lighﬁ of the foregoing, it would seem that the future
work on interpretation could be carried out, by using the following plan.

The first part of the study should deal with the interpretation
of international contracts on the basis of common hermeneutic rules or
criteria. In this context reference should be made to the well known
hermeneutic rules codified or in practice applied within the wvarious na-
tional systems, as well as to relevant Provisions included in uniform
laws or other . instruments intended to apply specifically to interna~-
tional contracts only, Tt does not then scem impossible o enucleate
a set of principles and rules which are universally adopted and re-
cognised in this respeot (e.,g. the rule according to which in a cone




tract it is necessary to search for the common intent of the parties,
rather than stopping at the "literal meaning of the terms useds; actus
interpretandus est potius ubt valeat guam ui pereats ambiguous or un-
certain terms shall be construed in accordance with the mneaning that
is morve fitbting to the nature of the contract; etc.),

4o~ The second part of the study should be dedicated to the pro-
blem of the possible relsvance in the interpretation of international
contracts of courses of dealing, practices and usages, After a compa~
rigon of the relevant provisions of the various national systems {e,g.
Articles 115G, 1160, 1135 of the French Civil Codez 1340, 13168, 1374
of the Italian Civil Codej Parcgraphs {57 and 242 BGB, 346 HGB; the
common law doctrine of the Yiterms implied by usages"; etc,) and those
included in the Uniform Law on the International Sale of Goods (AT tie
cle 9}, in the Uniform Commercial Code (Sections £-208; 1-205),
Czechoslovakian International Trade Code (Articles 117-7118) and the
recent Law on Interngbicnal Heonomic Contracts of the Jerman Democratic
Republic { Paragraph 5 ),  a disbinction should be drawn beiween
practices and usages as a means of interpreting and c¢larifying single
clavses or terms of a contract which may be ambiguous or uncertain
(tae "ugages 1nterpretat1fs" of French law) and practices and terms ex~
pressly agreed upon by the parties (the "ugages léganx'! of French Law).
In thig context the main problem fo be faced concerns the extent o
whioh these two categories of practices and usages may apply, even if
not expressly referred to by the parties, on the tasis of objective
and normative criteria of construction, Furthermor , since it is pos-
sible that in practice, with regard to a Iypical clause or expression
or to & given type of transaction, different practices and usgages may
obtain in different parts of the world, ancther problem arises in con-
nection with the way in which it is inftended to mclve the conflicts
which would inevitably occur whenever the conitracting parties do not
belong te the same geographical region cor area.

S5e= Finally, the third part of the gtudy should deal with the
particular problem of interpretation of international contracts cone
ciuded on the bagis of general conditions and standard formz of con-
tract, Also in this regard the problem to be solved primarily cone
cerns the applicability of general conditions to which the pariies 4id
not expressly refer in their contract or whick ome - or hoth of them
include for the first time in the letter of confirmabion sent to the
other after the conclusion of the contract, A Tirst znalysis of the
solutions adopted in the different national systems shows that the




answer may not be the same for all cases, but that it differs according
to whether the genersl conditions in question are unilaterally worked
out by & single firm or trade associaiion or on the other hand derive
from a more or less "meutral® local or international organigation
and/br are in any event ccmmonly adopted in a particular trade sector
or local markel. But once the applicability of the respective general
conditions or standard forms of contracﬁ to acgiven transaction is
established, there arises the delicate problem of interpreting their
content, In this conmection, apart from a fey universally adopted
rules of interpretation (e.z. "in dubio contra proforentem"), the va-
ricus national legal systems adopt considerably different solutions,
nainly because at least in gsome of them rarticular rules or techniques
of congtruction have been developed as a means of controliling the sub-
stance of such general conditions or standard forms of contract (see
8.£. the go-called "Unklarheitsregel" in Cerman and Swiss Law or the
Common Lew dootrine of "fundamental breach of contract”), TFor the

- purpose of the future Uniform Law it must of course be decided whether
such techniques, which under the various nabtional laws are normally

- conceived with go-called consumer sales in mind, should also be ex-
tended, at least partly, o international transactions between mer—
chants, ‘




