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INTRODUCTION

At ite 537 gossion (Pebruary 1974), the foveraning Council
was selzed of a proposal by the Secretariat for the elaboration'of
uniform ruleg governing either the general broblem of the assignment
of debts or the more specific problem of the contract of factoring
(C.D. 53, Doo, 3, UNIDROIT 1974, page 36) and at its 54" gession
(April 1975) it ingtructed the Secretaﬁiat to make a detailed gtudy
of the subject on the basis of a Memorandum which the latter had
presented to it "Supplementary memorandum prepared by the Secretarisit

on the contract of factoring" (C,D, 53, Doc. 3 Add. 1, UNIDROIM 1974).

The present report on factoring is divided into three
parts dealing with factoring operations in practice, factoring and
national legislation and problems peculiar to international Tactor-

ing.
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PART T FACTORING OPERATIOﬁS IN PRACTICE

Preliminary remarks

1. Broadly speaking factoring may be described as the transfer
by the creditor or supplier — oclient in common law terminclogy - of
short term book debts %o 2 specialised company or factor who guarantees
their recovery from the debtor or buyer ~ known in common law as
the customer - even in the event of default by the latter, against

payment,

2. Historically, factoring(1)7first appeared in the seventeenth
century when the Pilgrim Fathers,British settlers who had emigrated to
Forth America, commissioned agents referred to in the contracts of the
time as "agents and factors", to sell in Qreat Britain furs, fishk and
wood which they would send there, These factors stored the goods and
gold them in their own name to buyers of their choice, guaranteeing
payment of the purchase price to the supplier. They sometimes even
agreed to advance money on the goods before the sale tock place,

During the nineteenth century the practice fell out of use
in Great Briteir whereas in the United States,on the contrary, it
became very widely used as a result of the capacity of American factors
tc adapt themsselves %o new gituations, Theirx activity, which had hithertc
consisted in the sale of textiles imported from Burope — that i in
international transactions - came up against protectionist barriers
-erected by local textile producers and they decided to offer their
services - which had become of an eggentially financial nature - to
American producers both in the textile industry and in other sectors,
instead of to FEuropean exporters. This was the'beginning of modern
Tactoring which was only introduced into Burope in the nineteen-sixties,

3. From a legal point of view factoring creates a direct re-
lationship beitween two people : the factor and the supplier. However,
there are other persons who, without having contracted formal under-
takings, are also involved in the transaction, some directly such as the
buyers, and others indirectly, these are third parties other than the
buyers. It is these relationships which will now be examined although

(1) 1. E. SUSSFELD, Le Factoring, Presses Universitaires de France, 1968,
P. 9 et seq.; J. GERBIER, Le Factoring, Dunod 1970, p. 28 et 56Q.}
R. BIANCHI, I1 factoring e i problemi che comporta, Turin 1970, p. 1
e% seq.; A. ZENNER, Le cadre Juridique du factoring, Centre d'Etudes
bancaires et financidres, Bruxelles, n° 197, May 1972, p. 6 et seq.
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it should firet be indicated that the term Tactoring as used today is
applied in practice to transactions other than those which conform
strictly to the description given above. In other words, there are in
effeot , several types of factoring 2 (some of whioh are not applied
in Europe) which differ from one another by the more or less varied

and complete range of services that the factor offers to his client,
However, in the interests of clarity fthis study will deal witk factoring
of the classical type ~ 0ld Line Fectoring 3) - which is the mogt common
forn (4) as well as the purest and most important from a commercial
point of view, and it will also be resiricted, for the momeni, o
domestic factoring, although the differences between the various types
of factoring will be indicatbed,

(A) The legal relations between the factor and his clien%

A contract (factoring agreement) is concluded between the
factor and his client, It defines their future relations - that is
their respective rights and duties - over a period of time which may be
debermined or undedermined according to whether the contract is concluded
for a limited or unlimited period. These rights and duties may in theory
vary depending on the contract, the country and the gervices offered by
the factor to his client which , as has already been seen, may vary
congiderably., There are in fact a ceritain number of these undertakings
which are the very essence of the factoring contract and therefore
appear in all such contracts. They will now be considered.

(2) L.E. SUSSFELD, op. cit., p. 4 ot seq.; S. PISAR, Aspects juridiques
du factering internmational in Revue de la Banque, 1968, pp.. 490-491;
R, BIANCHT, op. cit. p. 14 et =seq.

(3) 014 Line PFactoring has two principal characteristicss the absence
of recourse by the factor against the supplier except with respect
tc complaints about the goods when the sale has besn made in good
faith, and notification of the transfer of the debt to the buyer.
Furthermore it may take three forms:

g, Conventional Factoring or Conventional Notification Factoring
(0184 Line Factoring stricto sensu) where the factor offers his
¢lient the most complete range of mervices: guarantee againgt the
risk of insolvency, handling of debts, financing,

b. Maturity Factoring or Maturity Notification Facloring where the
factor offers the same services as the conventional factor except
for financing. '

c. Import-~Export Factoring or Internationzl Factoring which takes
the form of a technical application of 01d Line Factoring (conven-
tional or maturity) to international transactions and which will be
dealt with in more detail in the third part of this report,

(4) The three forms of factoring are practiced in the United States as
well as in Qreat Britain and Europe.
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Te All factoring contracts (5) contain a clause in favour of

the factor laying down $hat the client undertakes o transfer gll hig

book debis to the factor T6 thus preventing him from‘dealing with other
Tactors at the same time; This principle, which iz an essentisl element
of the factoring contract, and which prevents the ocliemt from transferring
to the factor only those debis which are doubtful or which he fears may
not be recoverable, is sometimes mitigated in practice, although one must
not be misled as to the significance to be attributed to such mitigation,
It may happen that the supplier (for example a company producing chemical
preoducts which has several deparimenis eXercising different activities)
gets the factor o agree that it may transfer to him only‘the debts
relating to a certain part of its activity, However, it must be quite clear
that in this case the supplier will be obliged to transfer to the factor
all the debts relating to that part of his activity, Lastly, it should be
added that such departures from the general rule remain the exception and
that they are always expressly stipulated in the contract,

2 The client moreover undertakes to give the factor procf of

the dispatch of the goods or of the rendering of the gervice, which means
in practice that he is obliged to deliver him the invoice which must
necegsarily show that rayment is to be made to the Tactoring company (7).
He must also communicate to the factor any information he has about his
buyers as well as any informaticn which could simplify. the task of
recovering the debtsy inform him of any circumstances which

(5)

(6)

(7)

But net however in Undiscloged Factoring or monsy without borrowing,
a formula characteriged by an Italian economic publication as gquasi-
factoring and the origizsof which are attributed to English factors,
Here cach operation must be the subject of a separate contract, This
formuila is generally used in connexion with the sale of industrial
goods, not consumer goods, Nor may - companies providing services
employ it.

Or fo be more precise, as will be seen later, to offer to the factor

"all his book debts. It should be noted that there has been

digcussion on the guestion as to whether the expression "all his debte"
means that the client ig likewise obliged to transfer debts due to his
subsidiaries, branches or agencies, The writers, and in particular
GAVALDL and STOUFFLET, Le contrat dit de factoring, in Le Semaine Juri-
dique, 8 December 1966, note 98; R, BIANCHI, op. eit. p. 61; J.B. BEREIER
0p. cit. p., 65 for the mogt part favour the extension of the "exclugive®
clause to the client's subsidiaries, agencies and branches,

Such a reference will net be made in "Non Wotification FPactoring", a
formula employed by suppliers who do not wigh their buyers to know that
the debts owing to them are being financed.
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could endanger the debts op of disputes with buyers; give him access
to his bealance sheet, accounts and books, These duties all reflect
the close cooperation which must develop between the olient and the
factor and the muiual confidence which must stamp their relations.

3. The client is moreover cbliged to remunerate the factor
in the circumstances and narner provided for in the contract, as they
always are, Thig remuneration of necessity includes .a commigssion -
which constitutes in effect the factor's honoraria, in France described
as being "pour ses Peines et soins, risques et frais", which will be
dealt with later - caloulated ad valorem on the amounts of the debts
factored, The factor will determine the rate of commission in
particular on the basis of the following elements: the average length
of the credit allowed by the supplier (the longer it is the greater
the risk of non-payment which must be borne by the Tactor; the more
onerous the operations of handling, the higher will be the rate of
commission); the character of the client's activities: products or
services (the general itrend of these activities: whether they are in a
phase of rapid eXpansion, stable or contracting)s; the character of the
buyerigactivities (the risk run by the factor will vary according to
whether or not the buyers belong tec the same sectors and according to
the extent to which such sectors are exposed to changes in the overall
~ economic position); the number of buyers (the greater their number the
lesser the risk but the burden of book~keeping is increased), the
quality of the buyers (good or bad payers); the nature, frequency and
volume of complaints and disputes (these affect the risk run by the
factor as well as the cogt of administrative work), To this
commission (the rate of which in the United States varies between
0.75 and 2%, in Great Britain between 0.75 and 2,.5% and in France
between 0,75 and 3%) which the client must always pay to the factor,
should be added interest om loans for advance settlement, that is to
S&y cases where the factor makes an advance to the supplier on debts
before the date agreed for payment, An annual rate of interest is payable
(8.4% in the United States, in Great Britain the Bank of Fngland
lending rate + 2% and in France between 6,5 and 8%), It ie fixed by the
factor according %o the debts and to hig opinion of his oclient but
interest is collected bro rata temporis.

4. The olient must, finally, guarantee the existence of the
debt under the maxim "nemo dat quod mnon habei", The debt will be
deemed to exist in fact to the extent that the order has been placed
and performance made in accordance with the conditions stipulated in
the eontract of sale concluded between the supplier and the cﬁstomer.
The consequences of a complaint by the buyer concerning the goods or
Services supplied will be considered below,
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T As the client is ag a general rule obliged to offer to the
factor all the debts due to him (O s the problem arises of whether, and
if =0 %c what extent, thers ig a correlative obligation for the factor
Yo take over all the debis inm question, In fact in all factoring
contracts, and tkis is one of the essential characteristics of the
contract, the factor reserves the right to chose the debts which ke
intends to take over. He thus requires that all the debts transferred
to him be submitted for his prior approval. In this connexion it is to
be noted that in practice factors employ several nethods for granting
such approval: '

a — sometimeg they insis® on approving each order, which is known as
order by order approval: this is the technique used by anglo-saxon
factors;

b - others are satisfisd with giving a general approval with two
possible variations: ‘

i on the'basis of a regular rhythm of dispatch (fortnightly or
monthly) '

ii by fixing for each buyer =z permanent ceiling of credit,

Whatever the technique employed however (be it technique a or b i or

b ii), the factor may always cancel hig approval on condition +hat the
goods have nct already been dispatclied or that it is no longer possible
to prevent such dispatch, Similarly, he will be free to reduce the
number of the approvals made under a gencral cover in respect of goods not
yet dispatched or where dispateh may still be prevented (which the

factor will usualily deo if the solvency of the buyer is in deubi or if.

the ceiling fixed by him has been réached, which may result from

adding fogether various debis owed by a buyer to different suppliers),

2. The principal obligation of the factor is %o settle with
hig client the debits approved by him - at the place of the buyer -~ at
the time agreed or often, as indicated above, before such time, In
practice payment is made through a current account oponed by the factor
in his bhooks in favour of hig client, It should be noted that this
cash settlement gives rise boith in the United States and in Great Britain -
but mot in France - to a.deduction (of between 10 %o 204 of the amount of
the debt) intended %o guard the factor againest the risgk of commercial
disputes. Tt goes without saying that he iz not bound to settle with kig
client debts which he has not approved: he may however in such cases agree
to advances,

(8) See note (5),




3. ° One of the ‘characteristics of tho factoring contract is that 7
the factOf eftles with the client the debts approved by him and guarantees
recovery \J s Provided that no complaints are made with respect to the
goods by buyerS'(1O).' In the event therefore of such a complaint being
lodged, the factor does not guarantee recovéry of the debt approved by him
and in this connexion a distinction should be drawn between caseés in
which the complaint is made by the buyer before or after the factor: has
settled the debt with his clienty o

a, complaintsAlodged prior to sgettlemonts the olient mugt inform
the factor thereof and the latter will not therefore settle the debt, TIf
the client fails to do 8O, the factor will settle although he is not bound
to do so., In the case of there being an express agreement between the

parties, the Tactor will debit the current account of the client in respect
of the sum in dispute which has been incorrectly paid.

b, compléints lodged afler gettlements the Ffactor may bringra
Tecourse action against the client but he must first prove the existence
and the grounds of the buyer's complaint,

- If the debt has not Been approved then of course there can be
no guarantee of recovery by the factor which means that if he has allowed
hig client an advance and he buyer does not pay, then the client must
reimburse him for the amount,

T 4s a rule the factor will moreover agree to deal with the
handling of the elient's accounts and, according to the provigions of the
contract with the factoring of his operations, with tke checking of
rayment dates and with his sales figures ete.,. In all these cases he
will act as financial adviser to the client, sometimes going as far as to
dictate his actions in respect of certain buyers.,

(9) Except in Non Notification Factoring,

(10)-By this must be understnod disagreement as to quantity, quality
or delivery dates, In this connexion it should be ncted thatthe
principls is in practice stated in the contract by the insertion
of a olause whereby the guarantce of recovery ceases in the
event of the failure of the client to perform his obligations
towards the buyer and in rarticular the follwing ones: conformity
of the quality and the quantity of the goods or services; delivery
dates ete,., or if non-payméiit by the buyer is due %o Force
majeure, |




(B) Relatioﬁs between the factor, the client and other persons
affected by the contract of factoring,

" The rights and duties of the parties arising under a
contract of factoring - the factor and the client - have been described
above, Other persons, however, who have not made formal undertakings,
are affected by the conclusion of the contract, some directly and others
indirectlys they are respectively the buyers and third parties other
than buyers. The relations between these different persons will now be
consgidered,

1. Belationg between factor, client and buyer
As a%re?dy mentioned, the transfer of debis must be notified to
the buyer 11', which will permit the factor to claim payment from
him (123. As a general rule the buyer will observe the directives
given to him and wiil pay the factor. Tt may however happen that the
buyer will refuse to make payment, basing himself on & defence which he
could invoke against his original oreditor — the supplier, Here a
distinction should be drawn between defences inherent to the debt
which is transferred (for example a defence relating to the non-
"performance of the contract) end these which are external to it (a right
of set—off), While the Fformer may always be raised against the factor,
the latter can only if they arisc before the transfer of the debt, If
the defence raiged by the buyer against the factor's request for pay-
ment is justified, the factor may bring a recourse action againsgt hig
client,
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It should first be recalled that, like all other contracts, the
factoring contract creates a new legal situation which, subject to their
own rights, affects third parties also and may be invoked againgt them
(under which conditions will be scen later). A certain number of third

(11) Except in Non Notification Factoring

(12) Two points should however be made:

a. in on Notifiecation Factoring the recovery of the debt is
ensured by the client;

b. in Undisclosed Factoring or monsy without borrowing, an English
technique based on the cocxistence of two contracts, the contract of
"sale and the agency conitract concluded between the factor and hig
client, the Tactor buys the goods from the supplier whom he desigmctes
ag his trustee and instructs him to sell them to the frue buyer and to
recover the purchase price,
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parties other than the buyer are concerned - admittedly indirectly - by
the conclusion of such a contract: creditors of the buyer, creditors of
tke supplier, and above ajl guccessive assignees of the same debt (that

is to say the dobt already assigned to the factor by his client), The
effects on third parties of the éssignment of the debt by the original
creditor - the supplier - to the factor mist be carefully examined go
as %o see in which vay these interests are protected, and whether the
factor or the successive assignee of the debt will have priority, The

problem will be considered in the second part of this report.‘

This report has already described how factoring works in
practice, The next question ie the extent to which gpecific rules have
been developed in those countries where factoring has been employed and,
in their absence, to study tke basis on which debte are transferred,

which is after all the principal element of the operation,
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PART IT FACTORING AND NATIONAL LAW

Preliminary remarks

1. ‘One point should be made &t the outset: thoge countries in
which factoring is practiced have not adopted specific rules applicable
to i%. In consequence factors have no alternative but "to fall back on
the general law which is chiefly to be found in the national civil and
commereial codes..,. Much improvisation was required to adapt to their
particular needs lon ~standing statutory provisions devised for entirely
different purposes" ?73), It goes without saying that the Tirst part of
the statement quoted above concerns neither the United States nor Great
Britain, In the United States ths basic text for factors is the Uniforn
Commercial Code (U.C.C.) and in particular Seotion 9 which deals with
gecured transactions, and in Great Britain the Law of Property Act 1925,
In other words factors use a legal mechanism existing in their national
law in order to *ransfer a debt from the person entitled to payment,
the client, to the factor.

2. In the different countrics, with the exception of Prance,
the transfer is effected by the assignment of debts, which is governed:

~ in Belgium by Article 1680 of the Civil Code as amended by the
law of 31 March 1956

- in the United States by Seotion 9 of the U.C.C. and, in part, by
the law of the various statess

~ in CGreat Britain by Section 136 of the Law of Property Act, 1925
- in Italy by Articles 1260 4o 1267 of the Civil Codes
- in Iuxemburg by Article 1690 of the Civil Codes

~ in the Netherlands by Articles 668 ot seq., 1387, 1417, 1492 and
156G of the Civil Codeq

- in the Pederal Republic of Germany by Articles 398 st seq. of the
BGRE.

In France the mechanism used is that of contractual sub-
rogation under Article 1250 of the Civil Code.

(13) s. PISAR, Aspccts juridiques du factoring international s 1in Revue
Banque n. 283, Mareh 1970, p. 251 et seq, :
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. 3. The foregoing indications raise the egsential gquestion of
the validity of the itransfer of the debt against third parties, a
question which has two aspects: that of the formalities prescribed by
national law and that of the effeots of the transfer,

(£) The validity of the transfer of the debt vis—3-vis. third parties

. The problem here is whether the validity of the transfer of
the debt vis-3-vis third parties is Gonditional on one of them having
been given notice of it, ond in particular the debtor/buyer. If such
notice is necessary, the question arises of whether it mist be given in
any special manner. ' o '

As will be seen, the answer to these two questions varies
from one country to wnother

in & first group of countries (Great Britain: Section 136 of
the Law of Property Act, 1925 (14)s Foderal Republic of Germanys Arti-
cle 398 of the BCBj Luxemburg: Article 1690 of the Civil Codes the Netherw
landss Article 668 of the Civil Code) the validity of the transfer of the
debt vig-3-vig third parties is conditional upon notice of the assignment
being given to the debtor. In some countries notification by letter is
sufficient (CGreat Britain and the Federal Republic of Germeny ) whereas
in others notice must be officiall served on the debtor by a bailiff
(Luxemburg and the Netherlandsa(15¥). -

(14) English law in fact distinguishes between statutory assignments under
Seetion 136 of the Law of Property Act, 1925 and equitable asgignments,
The former, of necessity absoluter and not by way of charge (in that
the assignor retains no interest in the property),must be in writing
and notice must be given in writing to the debtor., On the other hand,
notice to the debtor of an equitable agsignment is not indispensable
(although in cases of successive assignments of the same debt, the
assignee who first gives notice to the debtor will have priority
unless he had knowledge of & previous assignment when the debt was
assigned Yo him)}, The advantage of the statubory assignment is that

.1t permits the assignee to bring an action in his own name ﬁithout
having %o join the assignor. Tt should, in conclusion, be noted that
if an assignment is not absolute, it cannot be deemed %o be a statuto-
ry assignment under Seotim 136 of the Law of Property Act although it
may be valid in equity.

(15) Unless, in the latter country, the debtor has accepted or acknowledged
the asgignment in writing, Horeover in practice factors in the Nether-
. lands,only have recourse tq gerving of notice by & bailiff - ﬁ cunber-
some and ccstly Procedure - when in doubt as to the solvenocy of the
buyer or the sincerity of the seller, in general satisfying themselves
by getting the assignor, the client, to indicate on the invoice that
payment should be made to them,
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In Belgium, on the othen hand, under Articles 13 (1) and
16 (3} of the Law of 39 March 1958 concerning endorsement of invoices,
the validity of the assignment vis—3-vis third parties ig achieved by

copy) 16 » the date of +the endorscment being binding on third parties
{thus derogating from Article 1328 of the Civil Code).

o In the United Staﬁes,'by\virtu& of Sections 9-302 and 9402
of the U,0.0.(17), pe velidity of the transfer vis-aevis thipg parties -
as an assigrment by way of guarantee in cases of male - ip conditional on
the filing of g finaneing statement (18 s according to procedures which
vary according to the states; with one or more public éffices, The U.c.C;

parties is conditional on notice by registered letder being sent to
 the. debtox,

‘The question ig far from being settled either by the Wwriters orp
by caselaw, In our view however the notification of the assignment
to the debtor envisaged by fArticle 16 (3) is not a condition of ity
validity vis-a-vig thipd barties but serves merely to establish the
bad faith of & debtor who, notwithstanding receipt of notice by
registered letter, nevertheless pays the endorser (for gupport of’
this view ses ZENNER, op. cit,, p. 22 et seq.), In Practice Belgian
factors use a simplificd form of notice consisting in a simple
ennotation on the invoice, only sending a registered letter with an
acknowledgment of receipt if they have doubts concerning the honesty
of the supplier or the solvency of tlLe buyer (see note (15)).

In general,endorsement s as isg well known, is only valid when
effected in favour of a bank or of an authorised finance company, %

(17) Before the adoption and the implementation of the U, C.C., the
assignee who wighed 4o aveld any subgequent dispute had to safisfy
certain formalities whieh varied acdcording to the states;

1) in certain states the English rule was applied according to

2) in others the American rule obtained whereby a written assign-
ment specifying the debt assigned was sufficient to protect the rights
of the factor, sven in the zbsence of notice; '

3) in yet others statute insisted on bookmaking: the assignment of
the various debig te the factor had to be apparent in the supplier's

4) finally in other States the Masgachusotts rule prevailed under
wvhich an assignment without notice was effective, unlesgs g successive
assegnee had received bayment of the debt in good faith or had brought
& court action in respect of it, obtained i%s novation or given proof
of the debt by a negotiable ingtrument,

(18) The financing statement may be filed before the creation of +the
security interest,
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makes provision in almost all cases for a central notice filing, Neither
registratiqn_nqr specification of ‘the debts assigned is reguired: it is
sufficient that the financing cperation should result from the document
filed, In 1962 an important modification wag introduceds notice of the

assignment has now the same effect'as the filing of a financing state-
ment, it being sufficient for 2 mere mention to be made on the invoice, -

In Italy, the validity of +the assignment vig-d-vis third
parties is conditional on notice to the debtor or acceptance of it by
him (Articles 1264 ana 1265 of the Civil Code). I+ should however be
noted that while the writers and the caselaw are concordant in
recognising that notice may be given to the debtor by registered letter
or by any other adequate means (provided that the letter containg certain
partiocularg)(19 s there is however considerable disagreement on the
question of the validity vis-3-vig third parties other than the debtor of
an assignment notified by registered letter and not by "mezzo di Ufficia~
le Ciudiziario" (20)

In France, subrogation may be invoked against anyone provided
that it is express and effected at the same time as reyment is made, XNo
other formality is required if the dooument is dated, the receipt in-
corporating the éubrogation and -at ,the same time indicating that it takes
place simultaneously with payment (21).

(19) In support of this view see tne decision of the Corte di Cassagions:
27 dpril 1961, no. 498 in Banca, Borsa e Titoli di Credito, 1962, II,
34636 May 1966 no. 1162,in Foro Italiano,'1967, 8213 4 February 1969
no. 341 in Giust, Civ, MHass., 1969, 171, '

(20)  (a) 4 registerca letter is sufficient:
BARBIERT in his note on the decizion of the Trieste Court of Appeal,
28 April 9260, in Le Corti di Brescia, Veneczias e Trieste, 1960, 512
et meq.  Above-mentioned decision of the Trieste Court of Appeal,

(p) Reguiring notice by "mezzo di Ufficiale Giudigiario":
PROVINCIALI in Manuale di Diritto Fallimentare, I, 1964, p. 904;
MICCIO in Delle Obbligazioni in Generale, in the-Commentario Codice
Civile dell 'yryy 1971, p. 3663 MESSINEO in Manuale di Diritto Civile
e Commerciale, 1559, pp. 250-251,

Decisions of the Corte di Cassazione mentioned above under note (19).

(21) In practice what happens is asg follows: the supplier issues the
invoiocesn corresponding o the goods or products provided and on which
it is eXpressly mentioned +that payment must be made to the factor, He
regularly communicates to the factor the invoices issued by him with a
list of such invoices which the latter returns to him with an indi-
cation of +the debtg approved by him and, in respect of which, payment
will be requested by the supplier when he issues the subrogative
receipt and effected by entry of a ocredit on & current account,

In support of thig view an unpublighed decision of the Cour de Pa-
ris of 14 April 1975, Ahother decision of the Cour de Paris (7.0.p,
197C, II, 16837) should however be noted according to which it ig ne-
Cessary that reference be made in the invoice specifying thet a sub-
rogation is being made,
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(B) The effects of the transfer of the debt vis—~3-vis third parties

The transfer of {he debt by means of assignment or’ subrogation
has only the offect of changing the person entitled 1o Payments the factor
becomes the oreditor in place of his eclient (22 although the original
contract remaing in eXigtence, :

The factor who has thus been substituted for the original
Creditor, the supplier, becomes the owner of %he sum owed with all the ad-
vantages and disadvantages that may follows

1o The factor may invoke gl1 the rights of the original creditor,
the supplier, and in particular any rights accessory to the debt which were
transferred to him at the same time ag the debt itself (Article 1692 of the
Belgian Civil Codes Article 401 of the BGB(23); Article 1250,1 of the French
Civil Code; Section 136 of the Law of Property Act, 19253 fArticle 1569 of
the Netherlands Civil Code and Section 9-318 (1) of the U,0,0.) '

2. The debtor may however raise against the new holder any defences
available %o hinp against the original ereditor. In the Various countries
the prineciple of the validity of guch defences is accepted, which ig
perfectly justifiable for on the one hand the new creditor cannot have more
extensive rights than the original one while on the other the transfer of
the debt should not have thas effect of prejudicing the debtor, This &eneral
Principle which recognises the validity of the debtor's defences does how-
ever give rise 1o difficulties in practice and only the BER (Articles 404
and 406) and the U.C.C, (Secticn 9 -~ 348 (II})have attempted 40 deal
directly with the question,

By virtue of the above-mentioned articles of the BGB, the debtor
may raise against the new Ccreditor any defences against the former creditor
which were already available to him at the time of the assignment; he may
also set—off against the new creditor a debt owed to him by the former
creditor unless, at the time of the creation of +that debt, he knew of the
asgignment or the debt only became due after he obtained such knowledge,
provided that, in the latter case, suck knowledge came into his Possession
af’ter the falling due of the debt, :

(22) As is very blearly illustrated by Article 398 of the BCBs "eeu By
the conclusion of the contract, the former creditor iz replaced
by the new creditor!,

(23) Ono of these rights is of special importances the retention of
cwnership,
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. Aocording to Seotion 9 - 318 (1) of the U.C.C., unless the
debtor has made an enforceable agreement not to assest defences or
claims arising out of g sale as provided in Seotion 9 - 206, the as- -
signee's rights are "subject to any defence arising from the contract
between the account debtor and the assignor" and "to any other defence,,
of the account debior against the assignor which accrues before the
account debtor receives notification of the agsignment", 4 considerable
number of court decisions have affirmed the Principle according to which
the debtor, that is the buyer, may raise against the assignee, the
Tactor, all defences which ke could have invoked against the assignor,
the supplier, since the factor has acquired the right subject to the
same restrictions as thoge which would kave Prevailed against the
supplier, '

English law any assignment (whether statutory or equitable) ig "subjeot
to equities”, that ig to say that if an action is brought against the
debtor by the agssignee, the former may raise any defences (including
£¢t-0ff) which he could have invoked against the assignor at the time
he was given notice of the assignment, :

. .In other countries, on the other hand, the situation is
much less clear ag the bexts are silent on the question,

Thus in france, there has beon controversy over the question
of the validity of defences (24 » The prevailing Caselaw and opinion of

which are liquid, enforceabls, reciprocal ang which precede the giving
of notice of the transfer of the debt, In some court decigions, how-
ever, the view hag been adopted that a right of set-off agazingt the -
factor should be recogniged in respect of all debts, even though not
liquid, enforceable or comnected with the debt which has been agsigned,
In other words if the debt relied upon by the debtor ig connected with
the debt in reépeét'of which payment ig requested (defect in the goods),
the defence of sef—off may without doubt be raiged against the factor to
the extent that it precedes the subrogation, gp the other hand, if the
debtor seeks a set-off against the factor of a deb arising from

ancther relationship, the defence will be admissible only if that debt
is certain, 1iguid and was enforceable before the subrogation took place.

(24) such a question does not arise whon French factors uge the mechanism
of the protestabie invoice ("factures protestables") contemplated
by the Ordonnance of 28 September 1967 and supplemented by an
implementing Decree of 22 December 1967 which expressly makes
provision for the invalidity of the defenceg listed therein against
the banker or finance house to which a debt has been transferred,
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In the same manner the question has been posed in the Nether-
lends and in Belgium where by application of the general law the debtor
may invoke,against an assignes in the Fformer country, and the endorsee
in the secong- in each case the factor ~ personal defences which he
could raise against the assigner, provided however that they existed at
the time of the assigrment, as well as defences connected with the debt
which has been assigned. '

Under Italian law, no statutory rules govern the question of
the admissibility of defences in connexion with the assignment of debts.
Accerding to the most recent writer on the subject (25), the problem can-
not be settled by a simple reference to Articles 1263 and 1248 IT of the
Civil Code which deal regpectively with the effects of the asgsignment
with regard to accesgories of the debt and with the invalidity of & set-
off of debts arising after the giving of notice or communication of the
assignment,

(25) Thus PANUCCIO in La cessione volontaria dei crediti , Milan 1955,
P. 58 et seq,, distinguishes between: '

(2) @efences going back to the "fonte del credito” and which
are based on the non-existence or the nullity of the transaction;
they are thus always as valid against the factor-agsignee as they
were against the assignor;

. (b) defences relating to facts arisine gubgequently to the
transaction and which would have the effect of reducing or extin-
guishing the debt (sct-off, novation,..). In this connexion he
draws a distinction between facts or which the defence is baged
according tc whether they arise before or after *he debtor's knoww
ledge of the transaction. If the grounds for the defence arise
before +the debtor kngws of the assignment they are valid against
the factor but not so if he obtained knowledge of them subsequently.

{c) defences involving an attack upon the "legittimewione proces-
suale" of the factor-assignee and based on the pressnce in the
contract of assignment of an arbitration clause: these may be
inveoked by the debtor.

(a) defences relating to the assignment itseif (nullity, re-
vocation of the assignment) which are external +o the coniractusl
relationship between the assignor and the debtor cannot be raised
by *the debitor who is not a party to that contbract.
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The effects of the transfer of the debt with respeot to third
parties further raises the question of whether the cigim of a faotor or a
third party (26 will prevail in the event of a conflict of interests aris—
ing between them, Here again the solution of such conflictsg will depend

on the country in question and the third party concerned,

In France as a general rule a confliot between the faoctor and
a third party (another assignee of .the same’ debt, a garnishée ereditor
or the general body of creditors fmasse des créanciérs")'involved in
winding up proceedings...) will be determined in accordance with the
priority in time of the various rights (27), '

The situation in the different countries will now be\examined,

(a) In the event of guccessive asgisnments of the game debt: under
English law priority will be accorded to the first assignee t6 give notice
of the assignment to the debtor (28 unless he had kncwledge of an earlicr
assignment when the debt was assigned to him and under fmerican law
priority is accorded to the first assignee to file..the agsignment (v.c.cC.
Section 9 - 312 (5))(29) ' S

(26) tecording to HUC, in T.X. no. 215, "third parties are those who,
while net beirig parties to the assignment, olaim to have rights with
regard to the debt which has been assigned and which the asgignment
may reduce or extinguish", -

(27) The date of the subrogation may be proved in any manner as sub-
rogation which takes place between persons engaged in trade or
business in the contexd of their commercial activitiegs is g
commercial act which does not therefore require a get date for
the purposes of Article 1328 of the Civil Code,

(28) This demonstrates the imporiance of notification of an equitable
assignment although it is not heceasary for the validity of the
asgignment,

(29) Before the entry into force of the U.C.C., the situation was the N
following: Co ' '

(a) certain states applied the English rule whersunder a )
successive asgignee in good faith who firat gavé.notice of the
assignment to the debtor had priority over the Tiret asgignee;

(b) in the majority of states the American rule prevailed
according to which priority would be given to the assignee who
first gave notice to the debio- of the assignment; '

(¢) in Masgachusetts and Worth Carolina - #coording to +the
facts 6f the case - priority would be accorded to a successive
assignee who first notified the debtor of the asgignment or to the
Tirst assignee on the basisg of the prineiple "first in time"
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Under the law of the Federal Republic of Germany one fact is
of particular importance: the assignment is already effected by the
factoring contract (30} g the delivery of the invoice is only of an
informative character : it serves to determine the subject-matter of the
assignment but does not bring about the transfer, from which it follows
that the factor ig entitled Yo all the debts arising after the conclusion
of the factoring contract, even though the supplier then assigns his
debts to another berson.” In other words the factor has absolute priority,

The gquestion does not arise under Belgian law as Article 5 (2)
of the Law of 31 March 1958 expressly forbids sucoessive endorséments,

Under Italian law the opder of priority is established, in
accordance with Article 1265 of the Civil Code, in- the following mamner:
priority goes to the assignment which is first notified to the debtor or.
which is first accepted by -him by an instrument having a set date.

(b) In_the event of & confliot between the factor and his client's
creditors: in Common Law countries the assignee,the factor, has priority -
over the assignor's creditors. ‘

One peculiarity of the law of the Federal Republic of Germany
gives rise to serious difficulties with regard to factoring: this is the
"verlingter Rigertums vorbehalt" or retention of ownership under |
Article 455 of the BQB which confers on the gupplier of the supplier g
Rprivilegs not only over the geods supplied but also in respect of debits
arising out of the sale of these goods up to the full amount paid for
them, The caselaw has not sycceeded in resolving the conflict: thus
while the Bundesgerichishof (313 tends to favour the supplier of the
goods against the financing bank, +the Landesgericht of Dlsseldors (32)
decided in favour of the factor, distinguishing factoring from the
financing of debts effected by banking institutions and this notwith-
standing the decision some Years earlier of the. Landesgericht of Mainz(33)
which resolved the problem on the bagis of the priority in time between
the stipulations in the factoring contract which include the "Global-
zession" and the agreement whereby the first assignor confers on hig
supplier of goods the "Bigentumsvorschalt!,

(30) The caselaw has in effeot decided that the Globalzession contained
in the factoring contract is not contrary to justice policy (L.G. Mainz ),

(31) BoE 24~4-1968, in N.J.W., 1968, 1516, _
(32) L.G. DHsseldorf 30-1-1969, Heller Factoring Bank v. Beton Union,
(33) L.0. Mainz 30~6-1966 in B.3., 1966, 1038, |
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(¢) In the gvent of the bankruptey of the suppliefg'

Under the law of the Federal Republic of Germany the factor
Will, by virtue of the global assignment of the debts,{"Globalzession",
contained in the factoring contract, call for gll the debts in respect
of which the supplier is entitled to rayment before the commencement of
proceedings: in the second place he can claim againgt all'other]ere&itors
a right of getoff of the debts appearing in his ourrent scoount,’ '

Imerican law confers on the factor a lien so that once this
is registered the goods sold by the supplier and over which the lien
exists canmot be claimed by the general body of créditors,

In English law the Principle is that as the truataélin

bankruptey is in the same position as the assignor, as essignment which
may be invoked against the assignor may also be invoked againgt the
trustee. Since however this could cause great injustice to the creditors,
the caselaw has affirmed the rule that an assignment which can only be
made by the aseignor after his bankruptey is void as againgt. the -trustee
affer the commencement of bankruptey, Purthermore . Section 43 of the .

(4) In the ovent of the bankruptoy of the buyeps

In certein countries (Belgium (35); Italy, Article 1524 of

(34) CHITTY on CONTRACTS, vol, I: General Principles, London, 1968, 23rd
edition, no.1040. It should further be added that the Posgition of g
Company ligquidator who, prior to the commencement of the winding up,
has assigned any of its rights is basically the same ag that of g
trugtes in'bankruptcy; apart for assignments of future earnirngs
and from particular statutoxry provisions, a liquidator is bound by
en assignmont which would be binding on the company itsslf,

(35} Tt is the caselaw which hag recognised the system of the retention
of ownership olause (which.derogates from the provision of
Artiele 1583 of the Civil Code which provides that ownership passes
from the seller 4o the buyer when agreement has been reached omn the
price) and its application in the event of the buyer's bankruptey

other - rejects the seller's lien over movable property and any

c¢laim of his ower the goods of a bankrupts this article was long
considered asg falling within the domain of "orpdre public" with all the
Consequences flowing therefrom, 8Ses SZBMEK, "la réserve de proprigdtéy
Edition Domat—Honfchréstien, Paris, 1933, pe 111 et seq.
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the Civil Code(36); Federal Republic of Géf@ég[) the factdr can invoke

against the general body of the buyer's .creditors the retention of

ownership clause contained in $he contract, the benefit of that clause

having been transferred to him at the same time as the debt, which

will permit him %0 enforce the rights conferred by it, that is %o say

to claim ownership of the goods; in other countries however (France(37),

Great Britain (388'3_the Netherlands), the invalidity of suck a clause againat
the gonerzl body of the buyer's creditors has. been sirongly affirmed,

It has been seen how in different countries factors have,
in the absence of specific rules governing factoring operations,
adapted the legal means available under their national law to transfer
to themselves the debt owing to the original creditor, the supplier,
The problems pecﬁliar to international factoring will now be examined,

(36) By virtue of this article the relention of ownership is only ?alid'-
if it appears from a written document bearing a set . date ~ in aocord-
anoe - with the provisions of Article 2704 of the Civil Code - prior '
to  the "pignoramento",

(37) 2s is well-known, the.Civil Code establishes +he principle that the
ownership in the goods amold passes. to the buyer at.the time the
contract of sale is concluded, '

(38) In the event of the buyer becoming insolvent and the goods having conme
into the bankrupt's Possession, the seller, and +thus the factor, have
only a claim against the general body of creditors for a percentage of
the price. Section 38 (2) of the Bankruptey Aet, 1914, exPreSEIyl '
provides. that all the goods which, at the commencement of the Bénkf
fuptcy, ere in the bankrupt's posgession, shall be divisible amongst
his creditors., English law recogniges ro exception to the doctrine of
reputed ownership, SZAMEK, op. c¢it, p. 5 et seq. '
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PART IIT = SPECIFIC PROBLEMS POSED Y INTEREAT?ONAL_FAEQQRING

Preliminary remarks '

1. While,broadly'speaking,international factoring bperations
reflect domestic factoring practice in that debts must be submitted to
the factor for Prior approval and that notice mugt he given to +the
buyer to pay the new creditor, the factor, nevertheless they‘appgar_
more complex than domestic factoring as they involve tyo factors, the
export factor V9) gng the import factor, who earry out theip activities
respectively in the country of the exporter —the supplier - and in¥that
of the importer - the buyer., Both factors belong to an international
chain or nefwork, that is to say a group of factoring companiqs;sstiup.
in different countries, who have agreed, with or without an "exclusive"
clanse, to entrust to each other operations regarding buyers in their
own countries (40 « In effect, international facforing oﬁéra%iéns
raise the delicate Problems associabed with the rigks a¥faéhiné to the
°redit — worthiness of the buyer, exchange rates, political instability,
natural catastrophes and failure to assign \471), International factoring
chains permit these problems associated with international trade to be
resolved to a certain extent,albeit imperfeetly as these chains bave not
been implanted in a1l countriss, :

(39) I+ should be strossed that in most countries, apart from France,
export factoring amounts +o only a emall part of the overall
activities of factoring companies,

(40) Thus the international Factors network — set up by the Firet
National Bank of Bogton . has adopted the "exclugive" principle,
EBach company covers g territorial area limited by national frontiers
and, in respect of international factoring opérations,undertakes'fo
transmit export business to its sigter Company in the country of the
importer, . _ :

The Heller network, which includes the W.E. Heller Company of
Chicago and a number of banks troughout the world, has adopted the
same prineiple; SR ‘ ) '

It would seem on the other hand that the Facters Chain Interna-
Yional, groﬁping together independent factoring companies, has not
adopted the "exclusive principle, thereby permitting the factor
to choose his own correspondent, —

(41) In ¥rance only companies which Lave taken out a COFACE pelicy agree
to cover political rigks, oatastrophe and non~transfer, In Italy
the contracts at Present in vge do not contemplate suoch risks.
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2. In practice, internatiopgihfactdring operations proceed as
followss the export factor buys from the exporter ~ the supplier - his

previously approved them, A4s to the respective r8les of the two.factors,
it should bBe pointed out that while the export factop determines the
conditions of the contract, perhsps makes advances on the debts and in

a general way assiststhe exporfer on a commercial level, the fundamental_
r8le is that of the import factor who approves. the debts, handleg them,
if necessary Proceeds to theiq recovery and alone bears the risks, In
other words the export factor requires of hig correspondent, the import
factor, that he should counterguarantee the operations entrusted to him
by the supplier in his country, asking him in some cases to finance the

operation (42),

3. - It is clear from the foregoing that international Tactoring
operations pose in particular the Problem of the protection of the rights
of the import factor against third partiecs and therofore that of the
velidity of +the transfor of the debt to bim and of any retention of
ownership clause in %he contracs, '

(4) Validity of the transfer of the debt vigwd-vig third .parties:

In almost all countries - ag hag been seen above - the
transfor of the debt from the supplier to the factor is effected by the
assignment of the debt, which hag however given rise to some problems
in connerion with international factoring, as the assignment of debts
is one of the areag of private international law where the ruleg

governing the choice of law show the widest variations (43 « The problem

(42) According to SUSSFELD, op, cit, p. 40: "Asg factoring companies
normally have at theip disposal considerable funds, they only .request
financing in two cages: L o
(a) to cover rigks due to Chanres in the exchange rate,when the
export factor fears g devaluation of the currency of the cbuntry of
the import factor (but as BIANCHI, op. cit., p. 41; note 20, points
oth féotoring.contraots in Ytaly make no Provigion for covering such
a risk); : ‘
(B) to obtain capital at a lower interest rpate than that obtaining
in their own countzy", '

(43) See RLBEL, The Conflict of Laws, e comparative study,.Ann Arbor, 2nd
edition, pp, 394 to 445, ' '
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the formalities 1aid down by the two laws ave different, will failure
to respect ?ne of the laws similarly affect the validity of the other
transfer ? 44). , '

(B) Validity of the retention of gwnership clause

A retention of Ownership clause will oftes be found in the
general conditions of gale of the exporter ar ig inserted in the faetofing
contract at the request of the import factor. 4As an accessory of the
debt, the benefit of the clause will be transferred to the new creditor -
the import factor — at the same time ag the debt itself but the Possibility

problems as certain national laws do not recognise it whereas others uge
it widely (as is the case in the Federal Republic of Germany ), while yet
others employ it only to a limited extent (as in France), French case-
law, as is well known, refuses to recognise the validity of gueh clauses
whenever g foreign creditor of thé buyer seeks to invoke it against the
latterts ¢reditors, Thig means in effect that a French or foreign
factoring company cannot invoke such a elause against.the\creditors of a
French importer. In other words international factoring operations nany
here again 8ive rise to g conflict between different systems, which
demonstrates the need for seeking a2 uniform solution,

(44) 4 trend would seem to be emerging in favour of the applioation of
the law of the domicil of the debtor / buyer ~ in determining the
formalities of the agsignment and the giving of notice, 1In

domicil of the debtor / buyer,

Another trend based on "inter-factor custom'" consists in the
submission of the transfer to the law of the common domicil of +the
deblor / buyer - and of the import factor,




