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4.~ In accordance with the instructions it received from the
small working group of the Coverning Council called to examine the
feasibility of preparing uniform international Tules on the leasing
contract in April 1975 (1), the Secretariat of UNIDROIT has in the
interim been engaged in a wide-ranging ingquiry designed o clarify
.certaih'problems peculiar to leasing operations in general and 1o
tlhirow Light on the implications of international leasing operations,
in*particular,"ThiSjinquiry.has_been:c@nductad.along two closely-
linked fronts. - R RN |

2.— TFirst, in March 1976 ¥he secretariat drew up a questionnaire
entitled ”Questionnaire-on'ﬁhe leasing contract (with special reference
to. international leasing)" (2) and betwsen the end of March and the out-
set of April this was circulated across the five continents, emong '
banks specialising in léasing, leasing companies, leasing. company
associations, distinguished academic names in the same field as well
as the interested international and&regional orgenisations. 4 large
body of replies has been received to date and this papser is principally
intended o give a preliminary analysis of these (3). 1t will also

(1) cf. CD 54 - Doc. 4/1, UNIDROIT 1975, PP- i-2.
(2) study LIX - Doc. 2, UNIDROIT 1976.

(3} Replies have hitherto been received in~reébéct of the following
countriess ... 7 -
Australia, Austria, Belgium, Republic of China (Taiwan),
Czechoslovakia, Denmark, the-Federaliﬁepﬁblic of (ermany, Finland, -
France, the German Demccratic Republic, EBungary, India, Italy,"

Japan, Korea, the Netherlands, Norway, Spain, Sweden, Switzerland,
Turkey, the United Kingdom, the United States of America, Yugo-
siavia,

4 further reoply has been veceived from the "Société Buropdéenne
pour le financement de matériel ferrvoviaire! {EUROFIMA) .

fhe Secretariat tekes this opportunity of acknowledging its
debt of gratitude to the International Chamber of CommeTce and
the European Federation of Equipmen® Leasing Company -Asscclations
(1easeurope) the good offices of which were to an. oubtstanding
extentlinstrumental in making this inquiry”a sucoess.



incorpoerate comments offered on the Secretariat's. Drellmlnarv report
on the contLaO%"f leaging ( ) shich, in iline with the de0151on of the
aforemsntioned working group (5 , WAS clrculauud at the same time as
the qecretarlat's que5$1onna1ro (6

3,—- The. second front on which the Institute has pLOGEeded has
conglsted 1n maklﬂv and pursuing contacts with leasing. practltlonere,
both with a v1e; to - obtaining expert fipat~ hand knos 1edqr 0¢ leasing
and +the incidence and implications of 1nternat10na3 operatlon0 and

eritable degree of 1nturast and enthus 1asm ardused
tgelf by the Institute’s 1n1tlat&ve On “tnis soore
te's endeavours have been pleasingly rewarded CIn
ge working relaticunship has been establlshed with

to gauging th
in the industr
_too,_the Insti
particular a clo
the European Federatlon of Equlpment leasing- Comnany Assoclatlons

(Leaseurope) which has member companies in 15 Turopean countrles (7)'
Meetings have Dbeen arranged with both the Chairman of this’ Federation.

‘and with repres; ntatives of the British and Italian ﬂatlonal asgocia~
tiong. Hews offUNIDROIT's efforts in this field was greeted favourably
at the last arnntial meeting of Leaseurope and the Secretariat has been
invited to takeipart in the Federation‘s next annual meetiﬁg (8);

4, - The” ev1dence of these encounters points unmlstakably in
favour of the deslrabllity of launching the preparation of' uniformn
international rulos on the leasing coniract as oxpedltlouslv as
possible, Interest in Furope at least, would seem o lean towards
‘an uniform 1nternat¢ona1 regulation for the leasing Contvact in
Juneza,l rathev than ruleg cast with the international leasing opera-~

(4) study LIX = Doc. 1, UNIDROIT 1575.

(5) Op.cit. paféq

(0) Also clrculated with +he queéestionnaire was a summary of the
alscuss1ons of the small working group seized of the questlon
in Apr11,7975.

(7) These are: fusiria, Belgium, Denmérk, the Federal_Republic of
Germany, Flﬂland Prance, Ireland, Italy, TLuxemburg, the Nether-
land Sy Norway, Spain, Swedcn, Switzerland, the United Kingdom,

(8) This w1lL,be held in Munich 8-9 November 1976 end will feature
discussion on leasing oulside Furope, with particular reference
to the situation in the Far Bast and in America; cross border
leasings risk aspects of leasing, in particular  insurance pro-
blems; attifudes regarding the regulation of leasing in Europe,
including a discussion of possible developments in Eﬁfope.




‘tlon specifically in mind. This siems from the almost total asbsence
‘of legal rcgulatlon of the leasing contract - with the ndtable
eyceptlon of Belglum and France - and the problems that thls causes
‘LOl lessors in particular, when it comes to asserting their #itle to.
:the equipment befcre a court of law, It further émerged frem the
Sdcretarlat'q enquiries that, notwithetanding trang—natlonal leasing
_auu001at10ns belng formed with the specific ob;octzve of favouring
the conclusion® of 1nterngtlona1 leasing between the members, of such
a sociations (9) he mounting of a truly inte rnational operatlon in
Eurdpe has hltheluo boen o fraught ‘with diffioulties as to render
:tnn incidence :of such operations virtuzally minimai, I% %Ould appeoar
that the only means in which a leasing operator can ‘carry out crosgs—
‘border leaslng in Burope iz through subsldlarles get up in sccordance

cwith the law of the counitry wherc he wishes to operats (10) The

k)

:i(9) Among such clubs are the International Credit Uhlon (I C. U )s
: Lease Cluh Multilease, Exfinter, Leasunion.

jf(10) of. "Des ‘espoirs prématurés... et degus” Le Monde, 20/21 June 1976:
e "En départ, la création des réseaux internationaux de orédit-bail -
a 646 trds souvent le fail des principales socidtés américaines

spécialisdos avec, & leur téte, .la gocidéié-mewve, . au1 se trouvalt
conduite, en raison du volume de ses affaires et de ses moyens
financiers, & développer son influence par le contrﬁle direct. d'un
régeau de partioipation et de filiales... les congorbiums bancai-
rog, Ge leur c6té,crééran£-des filiales un peu partout... Des clubs,
enfin, furent constitués par des sociétés indépendantes... Ajoutons~y
ngréﬁiﬁ ¢clubs formés par des congortiums bancaires... =Pburquoi'1es o
pewd®s placés dans ces formules ont-ils été, la plupart du temps,.
dégus 7_ﬁmsoentlellement parce gue le crédit-bail ne s 'exporte pasz
T ;aut‘que la nationalité du bailleur et du preneur-soit la méme,
toute différence se réviélant un cauchemar, car les_reglemontatlons

on vigueﬁr ne sont harmonisées ni sur le plan comptable, ni sur le
plan juridique, ni sur le plan fiscal, ni méme sur‘ia définition du
crédit-bail. Une telle harmonisation a &té Teconnue souhaltable
lors du Congr@s annuel de "Leageurope'...'; : ' .

cf. also Bernard MAROIS: TLe 1easlng 1qtﬂrnatlonal Bangue; 1975,
288 at 292, where he states: "la plupart des opérations de leasing
se font par 1'intermédiaire de sociétés domicilides & 1'étranger
(dans le pays de destination du bien ou dans un pays fiscalement
accuelllan+)... Le cofit d'un financement international par leasing
serait,.. prohibitif par rapport au cofit d'un Llnancement par cré-—
dit aohetcur ou fournisseur. C'eet pourquoi les sociétés de: leasing ;
opérent, peu au départ de la France et font acheter Ies biens’ mobl— '
liers qu'elle veulent donner en leaclng ‘par une flllale sltume  '
hors de' Prance Ainsi elles peuvent hénéficier & redlt export
et 1eurff111ale peut établir un contrat de leahlng aveo 1ls prepeur
3 un colit compébtitif," 2o




difficultics Obtrudﬂng w1bh 1nternatlonal leasing ope“etlons will be
touched on subsequently when examining the replies to the questlonw -
naire, However, the Secretariat's conversations with the practitioners
igolated the main Ffactors here as being, first, the fiscal and legal
uncertainty resulting from the inconsistent treatment of leasing from’
one country to another and;as already mentioned, the almosit total A
abgence oi any ‘legal regulation specifically enacted Tor lea51ngj
‘secondly, the currency problems attaching to the repatriation of the
rentals paid by an overseas lessee; thirdly, the practical and legal
oroblems involved in the repossession of gonds leased abroady and,
fourthly, the problems associated with asse351ng the commerclal
rellablllty of a foreign leassee,
. 4 . . .
5.~ The general mood recognisable within the corps of leasing
operators represented in Leaseurope with fegard ﬁo:the creaﬁién of a
uniform legal Tramework is distinctly favourable. This is not to say
that there is not considerable debate within Leaseurope's membership
on the precige details of such a framework, i particular-centring on
the advisability of following the wider model provided by the British
system, for instance, or the more resirictionist French and Belgian
systems, However, there can be no doublting the general keenness to
resolve the present legal vacuum with a uniformly applicable legal
code. 1In this context it is useful to note the four points To which
the Chairman of Leaseurcpe indicated that he would limit, initially
at least, offorts. towards uniform rules on the leasing contract,
specifically international leasing operations being left to one side
" for the time being. Theso four points arey Tirst, the formulation of
a unlform_ﬁgflnltlon Tor the 16331pg oontractﬂ secondly the pro-

tection of +the lessor's tltle= thirdly, the requlrement that the vaive

of the goods must be amortised over the duration of the lease; fourthly,”
the inclugion in the contract of an ontion to purchase the goods in :
favour of the lessee. Regarding the first of thesé points, the defini~
tion whick he advocates would comprise two essential elemerits, namely :
that a leasing:dontract ic one where goods are purchased by one party
from another with a view to their being leased to z third ﬁarty, It
ig self-evident that the formulaticn of such a unifcrm definition
would be Tthe corperstone of any unification im this field (?1)° Teo

(11) Cr. remarks of ¥Mr, D,R. Soper at Leaseurope working meetln
Zurich, 1974; "I think none of us know any longer what leas ing is"i



protect the lessor's title, he Would favour a provisiocn stating that
title to the goods remains vested in the lessor. Undoubtedly the most

" controversisl point is the fourth, since many countries, notably those

in the Anglo—Saxon orbit, would not regard a contract containing such
ann option to purchase ag a lease 127, The Chairman of Leaseurcpe '
emphagised the difficulties that the uncertainty exigting on this
point had caused, sc that, even within the same country, one court
would imply such an option into the contract whilst another would .
deny that such an option could be so implied. This uncertainty kigh-
lights the Tavourableness of ihe condlthns for ap attempt at uniform
rules, -all the more so when one »emembers the almesi total sbsence of
netional legislation specifically treafing of 19&31ng (13),

(12) Of. letter of 14 January 1976 from the Equlpment Leaslng Associa~
tien of the United Xingdoms “a : :

Meea an option to purchase is never fouand in U.X. leases. A
contract confaining an option to purchase would be entlrely law-
ful in this country. But it would not be & leage, VThe_legal,
fiscal and accounting treatment would be guite different. We in
the U.K. are inclined to the view that the absence of an option
to purchase is essential to the definition of a lease. In our
view, a lease does not pase title to the goodg, The essence of a
lease, in our thinking, is that 1t is 2 comtroct to finance the
use of goods - as distinct from a oontract to finance the purchase
of goods." FHowever, the French system does not autcmatically
transfer ownership, as whabt ig involved iz a mere option and not
an obligation (cf. remarks of Mr. 4. Dietz and Wr, R. Bas To an—
nual meeting of Leaseurops held in London, October 1675, at

pp.56=-58-0f-the-official account of the proceedings of the said
meeting).

{13} The pOLeﬂblal role of unlform rules on leasing could in this sense
e likened to the drawing up in 1929 of the Warsaw Convention on _
international carriage by air and its subsequent enactment as national
law all over the world: a more recent example of unification,; as yet
at the stage of drafting, but which offers the same model legislation
if & novel field, is the preparation within UNIDROIT cver the last few
vears of international uniform legislation on the legal status of air-
cushion vehicles (‘hovercraft").



6.— This absence of legislation has also come to the attentlon

of the Commissior of the Furopean Communities. Consideration is

accordingl" being given to a possible harmonisation of fthe rules go-—
verning lesasing in ELC member States, to the extent that there ig a

‘need for such harmonisation in order to Tacilitate leasing operatloné
between firms based in different countries of the Communities. For

the time belng; the Commission's concern with leasing is restriocted ;
to declding whether or not leasing contracts should be inolﬁded in the w;f

scope of app11catlon of the dlr“Ctlvﬁ being prepa“ed on consume“
credlt B :

' relatlons with the International Union of TLawyers (UIA) Whlch ig holdin,
& seminar on 1nternatlona1 leaging at Geneva on 13 September 1976 (?3)

questlonnalre sent out by the Secretariat of UNIDROIT in March/Aprll
?976

" nexion with the prellmlnary report on the leasing conuract prepared by
the SGCTeUdIlat 1n March 1§75, :

T.~ At an “international level the Secretarigt has glso establlshed"

8 ~ Prie: to embarking on an analysis of the repllew to the

one should mentbion one or two of the comments oFIered in con-—

‘9'— The maln point raised concerned the new types of 1easlna son~- -

tract which have developed over the last Téw years out of the ever more '
varlad needs of the business community in this field. In the Federal

RPpUbllC of GQermany, for instance,; the most important of thess new

lea51ng operatlons are, first, the non-pay-out leasing contract with an-

optlon ?or the lessor to demand from the leszee purchase of the leagsd
goods: secondly, the leasing of mobor—veh101es= thirdly, the leasing
contract subgcqt_to termination (1) As Professor Iwobnlg T'emarks9

(14) This seminar will study the legal problems arising out of. lsesing

(

operations between dlxiclent nationals concerning ownershlp and
protection of the same, the aquipment guarant;e, insurance and
financing flom the aspect of the liability of the parties con-
cerned, the protection of their rights, the applicable procedure
and the competent Jurlsdlotlon.

FA

Replr of Professor Ulrich Drobnig of the Max~Planck-Ingtitut fur
ausléndisches und internationales Privatrecht (Hamburg).



"leasing iz still so much subject to new'developmenté and cxperiences,
that alsc in the foreseeable fuiure new forms of leasing oontraﬂtﬁ
are llkely to be developed," (16)

10.— The comments of the Paris Service de Rechercheg Juridigues
Comparatives drew attentiorn to the dissociaticn of the theoretical and
"the eoffective ownership-of.the goods under & leasing contréotg-noting
that by a sort of functional diversiom the credit supplier useg the
force of . the right ofrownérship te guaraﬁtee_his contractual credit,

The conclugion which the Service de Rucherches Juridigques Comparatives
(8.R.7.0.) draws from this Qbservation'is e desifability ofi gpecifically
narrowing “the scope of UFIDROIT's study of this questicn to those opera-
tions whickh partake of a oredit—raisiho gharacter to the exclusion of
those oneratlons which are pure leases and ‘rothing more. The 3. R.J.C.
would, in the 1nterests of efflelency, fgvour in fact the extension of
UNIDROIT‘S study to embrace all secured transactions not 1nV01Van dig~
posseggiocon (sthCOt, as they add, to any interference with the current:'
-work witerway within UNCITRAL). “The réasons which lead to this conclusion
are, first, that an effeciive set of rules for legging might be regarded
as over-restrictive by practitioners who could thus be induced to develop
other forms of security which would fall Qutgide the scope of the inter—
national rules; secondly, the tendency evidenced by the Uniform Commercial
Code and the Crowbther roport in favour of a global regulation of all
financial bperations which amount in'praotioe to secured transactions not
involving dispéssession, regardliess of'the name given.te them by'ﬁhe
parties. The S.R.J.C. point to the great simplifioation'of credit-law
operations that would bs the fruit of such a move, unifying legal regimes.
the only reasons for the dlfieranoes botween whlcp are often purely con-
_mtlngent The argument of the S.R.J.C. is tha} the creabion of such a
unitary get of rules could provide both a simple and esn offective tool
for international trade, of especial usefulness Tor those medium-sized
firms which are frequently BEIfIvd by the complex rulesg of credit law.
Thig would offer a medel for the reform of the national laws.

(16} Cf. also remarks of Mr. T.M. Clark at annual meeting of Leaseurope,
' 1975, at p. 73 of the official account of the proceedings of the
said meeting, where he draws altention to ths proliferation of new
forms of lease which it would seem dsvelop so fast that not even
the average leasing operator can hope tc keep track of all the
latest manifestations, As Mr. Clark pointed oub, this mexrely
served to hlghllght the need for an overall definiticn,

i
i



11.- As the S,.R.J.C. recognise, hovever5 any rules for secured
teansactions come up against the problem of the publicity needed to
ensure the effectiveness of the security as against third parties. Kot
only are some States more lukewarm than others to the whole idea of
publicity but at. the international level the whole guestion becomes
underatandably even more difficult. On this point the 3.R. J.C. makes -
" a plea for imagination in looking at new methods, such as the one being
studied within the E.B.C. {for the draft directive on thé reoovnltLon
ol cecu**ecl tranﬂactlon& not invelving d15p055us51on

_ 12.— Anothev point regarding the scope of UﬂIDROIm‘O work in
‘$hig field was made by Professor Coods of the Unlted Kingdom when he
gaid that, with reference to the decision of . the small working group,
first seized of %he qusstion in April 1975, to exclude the . leasing of
ships and sivcraft from the scope of UNIDROIT's study, "a substaniial
part of international leasing arises in relation o “hlps and air—
craft... I do not disagree with this decision. but meﬂely point out
that the volume of international leasing business to be regula ated
thareby becomes drastioaily.reducedn” In fact, international leasing
Lirst‘ﬁained m(mentum'in the financing of vhipé and aircraft, this .
type of activity being known as big ticket leasing. The potential ot
this sector can be seen Irom the fact that in 1973 the William Brandt
-merchant bank of London estimated that the total number of orders for
now vessels between 1973 and 1978 would amount o 200 mllllon tonnes,
worth some 40 biilion dollars. Prices have risen so enormouslj in
this field that the role of leasing has developed great importance.
However, it ghould be peinted out that whereas intetnational leasing
would appear to have got off the ground successfully in respect of
“gueh Iargs Sontracts as those concerning aircraft, ships” an&_drllllng'~
platforms, the same is by no mcans true Ffor the internaticnal financing
of such assets as indusirial and office equipment (17).

13.—~ The reply of Dr. Richter-Harnes of the Institut fur aus- u
14ndigches Recht und Rechtsvergleichung of Potsdam-Babelsberg in the
Corman Democratic Republic, noting the decision of the small working
group composed of members of the (overning Council to etoluda the
leaging of °h1puy pointed out that the provisions of the ‘recent
legislation Pnacted in the G.D.R. on the leasing ol ships (18) would

(17) ¢f. Marois, op. cib., at p. 209.

(18) 8§ B 87-89 of the Seehandelsschiffahrisgesctz of the German
Demooratic Republic (SHSG) of 5. II. 1976 (CB 1, T Wr. 78. 10%)s



seen to be equeally app“onrlute for other types of iinancial leasing.
She points out that the leasing of ships is considered in the G.D.R. as
a form of financial leasing with the fellowing main legal characteristics:

(1) The lessor hands the object of the leasing contract over to the
leggee and after the expiry of the contractual period agreed upon, the
lessor is obliged to transfer the ownership of .the objeet of the contract
to the lessee (the transfer can be agfeed on right from the outset or as
an option io purchase)s ) : '

(ii) the lesasee becomes virtually ownar of the object of the con-
tract from the moment he takes possession, &hioh meang he has to bear
the risks of loss or damage theretdo from fthe outset (Q 88(2) of the new
statute).

Dr. Richter-Hames draws attention to the fact that if the
lessge of a ship does not intend to buy the ship, he does not need a
leasing contract and will prefer a bare—boat—charter {charter by demlse)

The new statute offers-sqlutlons-ln ‘“two areas of controversy,
PFirgt, 1f the lessges falls behind by'more than two rentals in succession,
the lessor is sntitled under 8 89(1)”%0 claim immediate payment of the
remainder of the rentals. Secondly, under § 89(2), in the event of the
lesssze becoming unable to pay, the Lessor can demand the return of the
ship or immediate payment of the outstandlng rentals, but only one or
the cther not both, This sclution was adopted in aécordance with the
principle that the lessor cannot claim'a higher sunn in such an eveniua~
1ity than he would havé obtained had -the contract been performed in its
entirety. In the case where the ship's return is the method "decided
upon, ‘the lessor mueﬁ, under @'89(3);“reimburse that part of the pur-
chage price already paid by the lesses, while the lessor has a claim -
against the lcssee to compensate him for his use of the ship.

"The lessor iz protected for loss of the ship by the in-
troduction cf a mandaicry insurance policy to bhe takon out by the
lessee, with claims against the insurance company to be exercised by

the lessor (8 88(3)).



PRELTMINARY ANATLYSIE OF REPLIES RECEIVED
TC URIDROIT GQUESTIOMNAINE ON LEASIHG

Guegtion 1.1.

J.%1. Leaving aside those opeérations affecting real estate, which
is the form of leasing preponderantly used in practice: (a) financial
leasing, (b) operating lesasing, (¢c) sale-leaseback or (@) ‘some. other
variation of leasing 7 ' : T ﬂ_ S

‘14.~ Broadly speaking, it may be said'tﬁat'financial leasing is
the form of leasing preponderantly used, parily becauss of the close
links between the main leasing companies and the banking sector., The
answers from some countries indicated thait operating leasing is widely
practised too, but nermally for special types of goods., In India, how-
over, financial leasing and sale—lcaseback as practised in the West are
not in vogue, so that, apart from the traditional hire-purchase, the
only form of leasing operation practised is operating lcasing. Sale-
leoaseback would sesm to be less prevalent and mostly'limited to the
real estate market, although used in the form of both financial and
operating leasing, Other forms of leasing were menticned in connexion
with diffoerent countries; for cxample, discounted leasing is ussd to a
certain extent in Denmark, the leasing coniract being made between the
supplier and the lessee; whersupon the coniract is assigned to- the
lessor at the same ¥ime as the equipment is sold %o the lessor. The
French have "leasing adossé! which, in addition tc having the same
characteristics as sale-leaseback, gives the suppliér—lessorflessee the
option to sub-lease the ecguipment to a sub-legsee who is then entitled
_to exercige the opfipnwﬁgwpurchase contained in the main leasing con-
tract,

1.2, Does the lessee's choice as to the form of leasing to be
used differ accerding to the special type of goods concerncd ?

15.—- It would scem thail the lessee's choice as fo tho
form of leasing does to a certain extent depend on the tipe of goods
concerned, or the use for which they are intended, although in certain
countries at least, for instance Sweden, a trend can be detected towards
a more flexible relationship between the type of goods and the form of



-1 -

leasing chosen., In the United Kingdom, for ingtance, specialist types
of equipment sﬁch ag compulters are leased by DLoth financial and opera—
tiﬁb leasing, hut for most other types of goods only financial leasing
ig available, 1In France industrial eguipment and public work equipment
are luagcd by Financial leasing, whereas highly technical equipment re-
quiring a high degree of repalr and expensive upksep, is leased by non
full-pay-out leasing. Although the contract often inciudes an cption

t0 purchase, the eguipment is rarcly purohasud ugually being returned
. 9 g

to the legsor ab the ewpiry of the lease with a reguest sometimes for
a newer model. .In the Pederal Republic of Germany the cholce as bet-
wean Finzncial and cperating leasing depeﬂds cn the type of firm in-

wvolved, since induetrial firms use operating Leaslng alone, In Norway,

whereas “FPinanecial  leasing covers virtually any type of equipment
opsrating leasing is, breadly speaking, slimited to cars, computers,
copying machines and %rucks. The law c¢f the ‘Netherlands does not pef—
mit financial leasing: to Dbe used in regpect of ﬁars.

16.~ However, it is clear that the type of lsasing elected fox
will depend also on such ‘other circumstances a& market conditions, the
facilities which the supplier is prepared to offer or the financial
circumstances of the legsee. One Dutch company réplied that they only
prectised operating leasing where they could estimate the residual
valuo. A congiderable factor in the mind of the lessee when choosging
the form of leasing he wishes to employ will be the question of whether
or not he wighes to ensure that his équipment ig maintenanoced and
gserviced during the course of the lease; if the answer is yes, operating
leasing will normally be his choice, In Hungary the ohoice'of the leg-
gor is dutermlned above all by the governing principle tha? all goods

. delivered by the iessor s should fill only provisional or temporary. needs

on the part of the lessee, Thug %the most important factor determining
the form of leasing to be chogen in this country will be the ecoromic

calculation relating To the goods Yo be hired,

. 2. Does the leasing operation respond, in your opinion, to
overwhelmingly fiscal considerations or do you feel that it serves
to fulfil important additional purpoges and, if so, which ?

18.~ The overwhelming vesponse on this quesﬁion seeméd to be

'that, while leasing dces respond to fiscal considerations, these are

not the primary reasons impelling businessmen to elect in favour of
this method of financing. 4An exception here should, however, be
slgnalled from ths very beglnnlng° the United StateS, where the primary
motlve would appear to be tax def erral with the av01danoe of capital




budget limitations and the preservation of other borrowing capacity
figuring as only secondary motives, Tt would appear that in The
United States without the substantial taxation advantages benafitting
leasing "there would be no real mobive: for thb_;inaﬁCiaW ingtitution
which has advanced the Funds to Tinance a leasing operation engaging
in that operation becausge it could obiain a greater return on the
money in other uses", to quote Ambassader Kcarney, the Unlted States
member of the Governlng Council of UHIDROI

19.~ In other countries, however, while fiscal incentives no
doubd play an important part in inducing the various parties in “
favour of leasing, and certainly played an - lmpo ~t&nt part at the out-
set, other financial and econcmic factors have now become equally
important., Thege other factors are v@ll broughty out in the reply of
the Boguipment Leasing As soclatlon of the Uhlted llngdomo : ' Q'

ba) Ieasing avoids the need to lock up capltal Tesources in leCd
assetz. Tt is important tec note that this bengglt does not apply
only to companies whose liquid position is_stxgined. 1t applies also
to companies that could afford tdrpurchase, if - they oan-deploy more
proefitably the funds that would otherwise be lockéd up. In praciice,
we find that many customers employ a policy of "mix'; leasing is one
emong other facilities that they employ uinultaneoucly to finance
thelr capital requirements, relating it ag_thcy do to upm01¢1c agsets.,

b) From the point of view of a company 's in ternal operating budget,
leasing has the advantage of 1mmgd1auely fOOhb ing the company's at-
tention on the irus cost of the agsat over the oxpecned vrepriod of use.
Thug a company is readily able to assess the benefits of the capital
investment Lomparod to the expected savings and p;Oflﬁ?blllty from the
use of the asset.

c) Freom the point of view of the company 's invegtmeént policy leasing
provi@q;Wg”med;Q@_@erm facility which isg not readily available elsawhors,
and which in our view is an element of financial stability that has been
much waderrated in the past It matches cash flow %o the aﬂtlclpate&
1ife of the asset. It is important to note that leaszﬂg ig a flexible
facility; many, probably most, leases are tailor-made, and the rentals
can be related to the sarning power of the asset,

d) The facility of leasing is certain. fixcept in the event ol default
by vhe lesses,.there can be no acceleration in the payment of the agreed
rentals over the period of the contract, (The average primary period

of a lease is about 5 years, though leases up to 10 yeéﬁs are guite
ugual, and even longer-leases are noit unlcnown)o This certainty of cagh
Tlow can relieve the anxiety that may be asscciated with borrowing re-
rayable on demand.
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e) lLeaging can be certain in ancther sense. Though some lessors
offer the option of leases where the rentals are variable with tax
changes and/or changes in money cosbs; leases on fixed terms are
available. In such cages cash outflow is precisely'yredictable, and
cannot be affected by exiraneous changes. '

£) Leasing offers 100% finance,
z) Oymership of an asset can sometimes have the pesvchological effect

of locking the owner into use cf an assst whiqh'should be repléCed, at
the present time ol rapid technologioal.change and innovation,.by a E
.move efficient piece of equipment. Leagiwe can rasist a company to
asgess -the.-need for .and benefits from re~placement, and thus promotes
flexibility in an investment programme.y ' ‘ :

h) Leasing is a simple and convenient method of financing capital
aggets, Morigages may be difficult to sed up . in conjuhction with
other long term financing arrangemenis, and registration, for certain
types of asseds, is sometimes complex, Tt ig to be noted that there
are advantages for the lessor as well as the. lsssee; ownership can
provide a better form of securiiy than a moritgage, where enforcement
‘is sometimes difficuli. : ' '

i) Leasing plays an important role in major capital investment
projects, such as in the fields of oil, shipping and sviabion,
Congortium leages can be arranged for projects that would be beyond
the scope of one company. It iz $o be noted that the high calibre
of the lessees has made 1t possible for the leasing industry to
attract the necezsary finance. '

_“m“__fj)_“ . Leasing gives an abllity for companies providing finance te

provide facilities in line with the differsnt types of risk under—
taken., The nature of leasing, which securcs ovnership of the asset
to the lessor, is, in a way, a half-way stage between a merchant
banker's equity participation and a simple medium term loan., With
new types of risk such as arise through financing the development of
North Sea energy resources, the_pérticular security available to The
financier through his ownership of the asset makes it possible for
opervaters to obtain, by leasing, facilities that might'not he forth-
coming by other methods, '

k) The lease rentals refliect the ability of the leszsor as owner

tc benefit from whatever incentives are offered for new capital
expenditure, but this is only part'of the calcoulation made in arriving
at‘rental levals, Certain customers have tax situations whioh_may make



a lease attractive to them, but we will not elaborave, except o say
that though this is most important, we do not regard it as the cen-
tral advantage of leasing to which the other advantages are additional.
On the ceontrary, 1% is the other featurzs of leasing set oub above
that wo regard as central, sincs they flow Trom the é¢sgential nature
of leasing; whereas the tax advantage is Contlnggnt on the presont
system of fiscal incentives in thu TL LY

20.,~ Not all of these factors are of course going to be present
in every country, but the above list deea, nevertheleﬂs, gerve to
indicate the rich varletv of positive reasons inducing parties to
-selcct leaging rather than the many other means of essentially medium~
ferm credit available (10) It is, above all; a %ery agile means of
preserving company liquidity in present economln conditions. Among
‘the major factors militating in favour of leazing in France, for
examnple, are the fact that there is no need to lay down an -initial
deposit, the way in which such opoerations do'not_have to be entered
on the company's balance-sheet, the covering of costs over the
gconcmic life of the equipment (Tinancial leasing), the flexibility_
of the operation {another reason for the multiblicity of new forms
of leasing developing congtantly), the determination of the rentals
in the light of the profitability of the e@uipment, the simplicity
and rapidity of the operation, abeove zll as regards requests for
leasing, the fact that ieasing companies are notd really obhliged %o
demand supplementary guarantees from firms-wishing to.lease, as the
legsgor's ownership is, especially where the equipmenf ig standard,
the foromost of guarantceces, the advantages deriving from the fact
that the lessee permanently kunows the amount it is costing him to
use this-equipment, by virtue, that is, of the rentals he is paying.

(19) However, a word of warning at least as regards the situation
for leasing operations conducted in the United Kingdom, should
be added here. To quote Professor Coode: "There is no doubt
that in the case of Tinszncial leasing fiscal cperations play a
very important role. Indesd in the view of some finance houses
the impact of taxation has been allowed to predominate and to
distort the basic concept of leasing as a scrvice to the lessee
in which the risks of obsolescence, charges in interest and tax
rates etc. are borne by the lessor. Increasingly cne finds
leaging contracts being written in which the burden of dsprecia-
tion beyond an esitimated depreciation specified in the contract
is carried by the lessec; end the lessor is oftsn givén the right
to increase rentals if for example there iz an increase in COrpo-
ration tax"; cf. the provisions of the Seehandelsschiffahrisgacotsz
0ol the CGerman Democratic Republic discussed gupra atb § 13 of the
pregent paper



21, ~ The reply from the National Bank of Hungary indicated
that, in additicn to.liscal considerations, leaging alsoc responds to
guch other considerations as foreign exchange or trade policy for the
development of international relations between Firms by means. of
cooperation agreements, It is a common_préctioe'that cooperaticn
agresments includs terms relating o leasing. With regard to this
veply it mugt be remembered that Bast Europzan Staetes like Hungary
and Yugoslavia usually carry on leasing only as lessees in interna-
tional'impori leasing operations., To quote fiom the. replj of Pro~
fessor Blrsi (Bvdapesn Vn've“51tV}o

"Initiative for natlonal flnan01al‘ieaulng hag - been taken in
respect of machinery 40 be: 1mpowted in-a form that lease contracts
have been signed with the right of emphion with building contractors
engaged in the execution of certain largemscale projects for the
1ong—tﬂrm lease of sp801allsed building. maohlnorj and vehicles,
Leases of this kind are normally. financed from the investment funds
by the banking institute for development. Thesge transacblonc
_alréady bear-the marks of Financial Peaging.™

22,- The fiscal advanbages are undeniable, %he major fiscal
advantaq seeming %o be the way in which leased eguipment can, for
tax purposes, bo ”dnpr901atcd” w1th1n a shorter period than the _
normal deprecisation period. However, the above—listed factors, far

from exhaustive, will, it is hopﬁd ‘serve to point to the equal
Admportance of these nther reaszons ( O) Virtually all the replies
ceceived, with the one notable exception of the United States,
supported this thesis. ' .

Q.. 3. Does there eklst in your country lﬂglslatlon governing
the minimum qualifications for a firm to engage in leasing operations
and, 1f not, ‘whal do you think such minimum qualifications should be
‘and what factors should be reflected in such a requirement ?

23.—~ The vast majority of States do not have such legisiation
and the replies from These are divided between those who Teel that
such legislation would be unnecessary and theose who are anxious for
some such control. Those countries possessing such legiglation are
notebly France and Belgium, although legislation on leasing ccmpanies

(20) The replv frou the Bs sterreichische Landerbank indeed stated that
; the main argument in favour of leasing is the liquidity benefit
and. that tax benefits are negligible,
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will probably come into Torce in Norway on 1 January 1377, regarding
the Board of Directors, the Committees of Shareholders' Representatives,
Central Committee and the right of the CGovernment to appoint guch
members. The reply of one Worweglan leasing company sent prior to

the enactment of this legislation tallked of a bBill which propossd

thal leasing companies should have a minimum chare cdpitél, and that
leasing companies should increase thelr own capital by 10% for each
oW céntract,r'One reply trom Finlend indicated thét it is expected
that leasing companies will bc subject to:examination'and‘regulation
by the Finnish Bank Ingpection Board in $the near fyiure, Howsver,
thig reply was balanced by another reply from the mame country which
stated that '"leasing companios should operate'oq’a sufficiently solid
Ffinancial basis to enable them to be good for their engagements in
2ll circumstances, and at present the leasing companies in our country
fulfil those qualifications." - ' ' : '

oA,- In France Article 2 of law n® 66-455 of 2 July 1966 refers
the regulation of companies habitually'engagéd_in leasing to the laws
governing banking and rclated activities. such companies must ac-
cordingly apply for the status of a finance hovse and, if they receive
deposits, that of a bank, and bring themselves into line with the
rosulting requirements regarding a minimum capital, as waell as being
subject to the control of the Banking Commigsion, having to draw up
periodical statistics, publish their accounts, stc. In RBelgium, under
Article 2 of arrété royal n® 55 of 10 November 1967, pervsons habitually
engaging in leasing have to be approved by the Ministry of Eecoromic
Affairs., The arrdté ministériel of 23 Pebruary 1668, delermines the

cenditions on which this approval will be granted. B it

25,~ In the United Kingdom, apart from the licensing provisions
of the Consumer Credit Act 1974 which réquire those who carry on the
business of congumerhire te ifake cut a 1icénce, the general wverdict
would seem to be that ne greater protection is required for the tinme
being, The reasons are quite well illustrated in the rerly received
from one United Kingdom leasing company: '

"Many leasing companléeg anrc themgelves subsbtantial or are
asgociated with substantial Tinancial institutions conducting a range
of businesses, Their management i1s responsible and knowleﬂgeable.
There appear to be fow leasing companies operating which are in any
sense irresponsible without such lcgislation being in existence. .



However it may well be that 9y1st1ng relatively 5u“10t HOJ“SPCClIlc
company legislaticn has brought about thig effect, If legislation
could be framed in acoepfable form which protected third partics from

damege of any soxrt arising Trom the use of leased couipment ye feel

this nmight be beneficial but it weuld have to be framed in such fashion
that the righte of individual cumpanles/pursono were not unnecessarily
cegtricted."” ' ' IR o

These views are supported by the weply from another United
Yingdom "company s ' B

"he paramount fhgoctlve jbf leaﬁlhé/ ig the pvov‘31on of
1@331nv facilities to customers, who should be gufficisntly Skllled
bo secure satisfactory terms, After the commencement of . the lease
it ig the lessor who ig at risk, and it is unll?ﬂly that the lessee's
interegt could be preguuloed by s les or not meetlng uome financial
quallflo tlon.:

A major fear which would seem: to- emerge. concerns the dlf 1cuity of
Cdevising any minimum qualifications which would not 1nb1b¢t the
growth of loasing. companies.

26,— Although no legisletion yot exists on this point in Italy,
thore was & bill before the previous Parliament, referred %o .in tho
Qecretariat's pireliminary re@ort, which would have obliged leasing
companies to operate with a ccrtain minimum gshare capiial.

27.— ‘The Dast Furopean countries w=nact rather special'rules for
this question, in line with the esgential nature of leasing operations
in these countries as explained above. Thug in Czechoslovakia leasing
contracts may only be made by orb‘nlgatlonq autbovzﬂed to carry on '
foreign trade, As menbioned earlier, Hung arian enterprises can cnly
concluds leasing contracts in international trade tranSactions if the
goods to be leased fill ozly provisional or-tempo*ary needs In B
Hungary thers is also a dccvee of the Minister of Finance made in
1470 whereby enterprises or cooperabives cannot undertake the leasing
of machinery or eguipment as a specific lins of busineszs unless their
memoranda of association, statubtes or contracts for agscciation provide
Tor the exploitation of this typs of business, by enunevabting the kind
of machinsry or cguipment to be leased. Ais in Cgzechoslovakia, import
leasing may be carricd on provided that the lossor ig authorised by -
the Miniastry of Foreisn Trade or that the foreign trading licence has
been extended Ho professional leasing.




28.~ The Korean Goveramsnt in Decomber 1973 unactcd the Lea31np
Indugtry Promotlion Law in order fo promote and develop the industry in
Korea. Pirmsg wishing to engage in leasing must, under firticles 3 and 4
of the said law, have the authorization of the Minister of Financs and,
in order to goin such authorisaticn, must be joint-siock COmpallLS
with an authorised minimum capital.

oG.~ In the T:deral Republic of Germany opinion on the quoctlon
geens to be divided. While leasing companics believe uhat there ghould
be rules with respect to the minimum capital of uRﬁClall@U leasing
companies as well as uniform accounting pr%ctl and an obligation
to publiskh the acccunts, the auzhovlt tive volce of Proiessor Drobnig
(HambuTW) statesa ' ?' ' L

"It appears doubtful whether any such quallflcatlonp should bc
egtablished. Vis-ad-vis the less<e this seems unnecessaryt the lessor
is tho party who has to make full performance at the inception of the
leasing contract. The lesseec has only very féw, if any, claims. aga 1nst
the lessor, and for these he is morcover securcd by the sﬁatutory rlght
of retention on the leaged goods (CC 8 273).

ifatters arc differvent in the relationship between the lessor and
nis financer(s). IHowever, herc agein it is doubiul whether the financers
regquire protection, 'Apart Trom their close "natural’ contact with the
leasing Firm (they have very often created, and therefore do control,
the leasing firm), the financers as hr@x&sclonal lenders know very well
how tc protect themselves. In Germany they may even demand real security
for their loans bto the lesssor, namely by means of a securlty transfer of -
ovaercship of the leased goods," o

30.~ If such minimum gualifications were %o be esnacted, the
Verband Schweiszerischer Leasing-Gesellschaften would favour rules
protecting the lessee's right to cxercise hisg option ts purchasge in"-
the event of the lzaging company's bankruptéy and protecting the pu—-
blic te the eitent tu&b leasing companies may colleet depogita. '

31.~ The Spanish would scem %o favour the enaciment of minimum
rules governing which companies may practisc 1easiﬁg in the interests
of ensuring that only serious companies should be allowed Hc operate
in this field and of ensuring a betler protection for the rights of
the lassee. Bqually it was the copinion of a Dutch company that "some
standards as to fiunancizl stability and technical skill are degirable.”
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Q. 4, Would you agree that the sole purpose of the finance
legsor in a typical financial leasing operation iz to advance the
_funds Toqu:er‘d. for the lLSHaQIto-obtain'the wse ol certain geoods 7

32.— It was generally agreced that thig conotltu3es the esgen-
tial, rcather than the solc role of the finance lemsor, Replies in—
dicated, however, thatl. isasing companies alsoc give important guldance
on the siructure of the lease, almernauLve mcthods of finance, .
parbtioularly when tbej are themgelves abla te oifer aLuernatlves; _
that leasing companies have to be prepaved to intorvene in the event
of litigatlion between supplle g and leﬂsceu, that 1caolng companles
refuse %o purchase and lease such equipment and machinery as is
known by experience to- be unsatisfaCﬁor}. “However, some replles in~--
dicated that an eventual definition would have to stress the_difference
between a leage and a loan. * One Dutch company'otated’ ”.i H/e arc in
favour of Jellnltlon emphaulz1nr the ‘'sevvice of prov1d1ng the cllont
Swith worklnb plant he des 1res-w1thou551nvest1ng his own capital"”

Swhilst one United Xingdom company replied: "The laszor advances funds
“in a certain way which results in the legsee paying for the eguipment
in a manner which is hot possible if funds had boen borrowed." It

- seemg necessary %o add that fthe rights and duties of the lessor are
~perhaps more ample than the statement made in this question, but that -
_gthegprimary duty of the legssor is, r'u"bd'*cL to- the regervations '
iilustrated above, correcily stated.

@, 5. Are thq_laase&.goods in a ﬁypical'financial leasing
gituation delivered direct from the supplier to the lessee and would
%ou agree that Tho finance léssor normelly has no means at his dis-
posal for examining the technical gualities of the leased goods ?

33.~ The goods are in faot dlmost 1nvar1ab1y delivered by $he
supplier %o the lessee who will previously have himgelf selected them,
While the lessor rarely underbakes any technical assessment of the
goods he leases, he will not zgree %0 buy goods from a supplier whose
reputation is in deubt. It is for the lessse to check the technical
auality of the goods he receives, However, a reply from Belgium
indicates that the lessor could always refuse to intervene if he
found that the goods did not meet with his approval.



34.— The joint reply of Mr. Bey and Professor Cavelda (France)
indicated, however, that the lessor, in France at least, does have
gsome possibilities of wvigilance as regards the technical qualities
of the goods he leases, Iirsd, at the stage of his examination of the
potential lessse's initial application when he will gee whether or
not the equipment sought is standard, and; secondly, arter the con-—

th

tract haz been concluded when the lessee sends the lesq 1 hig note
anncuncing his receipt of the goods, the lesgec's signature amounting
to an acknowledgement that thu goods dCllVLPbd confo*m with the order

made by the lessgor.

'35.— A spe01al situaticn prevalls, as 1ndléﬁiwd above, in
Bastern ¥urope, TFor evampheg in Hungery thﬁ supplier is usually a
foreign firm and, therefore, delivery cannot take place dlrsctly
to the customer, the agent appedring in the contract being the
competent foreign irading firm. The replies. from thé Czech Chamber
of Conmerce and the National Bank of Fungary p01nted out ‘that the

lesscr must have the means ci verifying the technlcal_featuAeg of the

B

goods,

ON. 6, would you agree that two of the uniqﬁe_proﬁlems ralged
by the tripartite contractual relationship encountered in financial
leaging are: ' )

2} +the question of the person to be sued and the basis of the
action to be brought in tha avent of the leased goods proving to be
defective or failing o meet the purpose for which their use was
obtained, and. ' '

©;} the qusstion of liabiiiﬁy*fOr”iﬁjufy”caused'to third parties

by the leased goods 7

How are such problems dealt with or 11k07" to be dealt
with in your experience 7

36.~ The first of thege two problems was generelly recognised
to be one of the major prbblemsg if not the major p*oblen associated
with leasing. One of the mcst eniightened comments en thisg subject
came from Dr. Garciae-Barbér y Cesteleda (Spain) who suggeated that
the best method of solving question (a) weuld be to recognise
legislatively the autonomous sui generis character of the leasing
contract, providing it with an appropriately autonomous legal
definition, thus avoidingthe pitfalls hitherto experienced by the
courts in attempting to it the solution of this problem intoc the
ingtitutions of the traditicnal contbractual schema,




37.- Hithecto problem’ (a) would seem to be sclved in virtually
all ccuntries by the lesgor as signing his righis against the supplier
/in vhe event of the goods supplied proving to be defective or unfit
for the use for which they were intended, This he does in his leaging
contract with the lesses by excluding his own liability for such cases.
Thig ie achieved by a tripartite ag reement in the United Kingdom
(whcrooy the gupplier passes all the guarantees and warrantlec;
affecting the goods to the lpssee), and by virtue of ”ctlpulatlon pour
aurul or “mandatt 4n France. - Tn Belgium it vouid appear that such
an assignnent has o be notified before ;ﬁ can be. inveked, with the
rasult that lessor and lessee will some®imes be co-plaintifis ageinst
the supplier. In Finland the lessor acts as defendant in such a
dispube, qua owner of the goods, but the legal proceedings take place
mainly between the lessee and the supplier. One Danish reply indicated
that a leaging company in Denmark would support the risk of subsequent
defects where these could not have been digcoverad by the lessee at
. the oulset of the lease (by virtue of the principle ”caveat_emptorﬂ).
. In Bweden the problem is little known as yet, although a lessor will -
'_'often awalt approval of the goods from the.legsee before making pay?
- ment, In Federal (erman leasing contracts the lessor usually reserves
- hie right to sue the supplier in these cases should the lessee Tail to
;. exercise his right of actien. In the United Kingdom tco, a lessor will
7 sometimes agree o go against the supplier of defeciive goods or goods
uni'it for the purpose for which they were intended, provided that the
lesses indemnifies the lessor in respsct of ite costs. As one reply
noted this is, however, '"cumbersome and timt'consumlng and may rushlﬁ
in adveérse publicity or conflict of: 1nbnrpst A

38 - As reﬁard problem (b) it would seem that this is usually
covered by an insurance peolicy taken out by the lessee, in accordance
with the terms of his leasing contract whicl normally exclude the
llablllty_of the lessor for such déﬁége (21), fh189 however, raises
the question, unresolved ags yet, of whether an injured third party
may in fact sue the lessor, irregpective of zny conditions in the
leaging contract purporting te exelude such a course of action. So
far as the leasing of ships and aircraft is concerned and in other

(21) In France this is furthermore a simple application of the
- principles embodied in the Civil Code entailing "responsabi-
1lité du fait des choses', liability Wthh automatically
attaches to the holder of goods.
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cages when such damage claims could be very gubstantial, a prudent
legsor will itesell offesct ineurance with the.p“emium cost in respect
of such a policy being scmehow passed on to the lsessee. In any case,
the vndoubted European majority opinion is currently that it is the
leggsee who must vespond for such damage, so that the legzor would he
ablc on this principle to hr_db an action of recourse against his:
legsee, Ton Tiniand, a digtinction is senéiblv drawn depending on
whether the damage is due to a'manufﬂotu?iﬂw UquCu ~ in which event
the supplier would be held liable ~ or an 1mpvopvr use of the goods,
in which case the legses would be liable,  One United Kingdom reply
indicated a similar lines: "the lessec would join the supDTlgf or
manufacturer in ths action iT there wau.bv1d_nce\«hat ‘the injury had
been cauged by defective goods.! However ‘the samg’ comment goes on
to add the rider that "it is difficuli to accept that & lesgor could 4
be responsible For injury causud to ihlrd-pwrtle and in /Uhu Dnlteaf,

Kingdom/ it is necessary to prove negligence . " KQ?)

3%.~ In Bast Buropean countries the' sitUation vegarding both
problems is complicated by the factors which'we have already had
occaaion to mention. To guote frem Professor Dorsi's rapiv: "The
problems invelved in iripartite contracts are in Hunparian Cinaneial
leaging of eveyr greater coumplexity, Tox here.,. three pergons, and
not a single lb ergon/, viz, the foreign Itrading enterprise, the
builder of the project and bhe baanng institution are inserted
between manulasciurer and uscr.' The reply of  the Hational Bank ¢
Hungary statesi "Lessors ndsrtake in most. cases Wwa rranty, even if

thoey ave not suppliers of wocds, Thers are cases, on the other handg,

(22) Cf. Magnucos !Finance Leesor's Liability Tor Pevgonal Injuries
(1974) University of Illinois Law Forum 154, wheore he states at
p. 165: "Under & finance lease... the Jlegsor can have ne divect

effect on the gafety of the leased sguipment. The lessor never

takes actual possession of the equipment and posszsses no

expertise in its maintenance Furthermore, the lessee undertakes

the burden of mainteining the equipment., The -aﬁety oif the

cquipment thervefore depends directly on tlhe manutacturer and the
T

finance lesseo." Ab p. 167 he argues: "Sentiment favours placing
the economic burden on the large cnterprise that sold the defeetive
product rather than on the innccent plaintiff injured by the
defect. "Yhe deep pocket sentiment is relevant in most cases in
which the plaintiff seels to impose liability on & business en—
terprise... It applies to the finance lescor to some extent because
Lhe Finance lessor dg a large investor making a protit by leasing
equipnent. BSinee the finarce legsor enjovs fTax and other bensfiis
o ownership, he should also assume the burdens of ownerchip, one
of which may Te strict liability
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.~ where the lessors are willing %o conclude contracts ohly on the
condition that the lessee gives a preliminary declaration to them,
according to which it walves claims of any kind which could be made
against the lessor. Such a solution occurs if the lessor is a
financial company or a bank." The ruply from the Yugoslav Nationel
Commitice of the I,C.C., however, felt that it was indispensable to
bring the lessor inio the neltwork Qi-llabllluy and compensation,

40°~'_Professor-Goode’s-rapl_'mentioned two'further roblems:
_ Y ;

"(a) Difriculties arising where ihg le;se- dox 2 ‘dt wigh the
exigtance of tha lcosor to be made known to the & supplier and there-
Fore stipuimtes that it is to be allowed to purchasé the goods from
the vuppliﬂr apparently on its own behalf though -in reality as agent
Tor the leasing company. e L ' ' :
(b) The problem arising from thé fact that the leaging compa-
ny does not wish t¢ commit itself to thL_“uppll er until it knows $hat
the lesseeis going to sign ‘the least xh¢1e the le ssee may be rE—
luctant to sign the leage beforo it kas taken delivery of the goods
au& satisfied 1bse]1 that tney onnfo*m to the cgzce's “equlrem@nts.

. T What criteria are adopbed in- your countey for fixing the
sum payable by the lessee upon hisg defaulting in payment of the
rentale due under his contract and what validity is sccorded to such
minimum payment clauses in your country_?'(23) B

41.= The general sclution in such cases is, by contract, to
require the lessec to réturn thé equipment and to pay the total
balance of rentals due, discounted to reflect the sale or re-leaging
of the equipment, although in the United States tho lessee must also
Day any-defihiency_inm%heﬂsale'priCGIUndar stipulated value, in
 Sweden the lessor will rather claim damages representing between
ong—half and two-thirds of the contracted sum, whilst in Finland the

(23) Hore one should mention the French law of QIJuly 1975 which has
added the following paragraph to Article 1152 of the Civil Code:
"l'he judge may ne#erthgless reduce or increage the penalty
agreed, if it is clearly_exceséive or derigory. Any proﬁision
te the contrary shall be considered as not. h9v1ng been written.”



damages o be clalmed must not excead three-gqueriters of the total

()

of the oubstanding rentals and only if the remaining term of the

lease is shorbter than one year the ftotal of the outstanding rentals.
Lessors in some countries can zlec demand interest, at the rate fixed
in the contrect. Hewever, it must always be venembered that the
court ig always prepared to intervene, in general, WLQ“L the penalty
claimed is unreasonable ¢ sxcoegsive.

B

42.~ ‘The reply of the Eyuipment Leasing Amgociation of the

United Kingdom indicated that, where a third party is involved, a

2

separate arranzement nay be made where an agrceda@ric& is.mct at
convenient break points for the third party te buy the equipment
from the lessor. . _ : y : T

43.~ In Hungary the general rule provides that in relstions
betyeen State enterprises an interesst on arrears oi 15’ per annum
is due on late paymenis., Howsver, one should also note § ¢46(1)
of the Hungsrian Civil Ccde wherseby = persopwif default with rentals
Tailing to perform his contract in some other w gy or performing it
in a Feulty manner, may underbtalke to pay a c certain sum as-liquidatcd
damages. In Yuroslavia 1t wou_d appear that btho damages awarded
would differ according to the individual case. In Uzechoslovakia
the lessor takes back the goods from the lessec after Three rentals
have remalned unpaid. '

Q. 8. Ig an opbion tec purchase regarded am an integral nart of
financiel leasing contract in your country ? Do such options %o
__Eggqhqgemever'appear in othsw typer of leaging contract ? Whai level
of price 1z normally fixed on the sxercising ol such an oplion in
your country ? ‘ '

44 .~ This question parhaps mere than any other marks the
watershed beitwsern ths Common law ow Common'law—lns ired countries
and thosge countries belonging to the civilist ftradition, In fact,
vhercas Tor many countries,; including Franes, Italy, Belgiuvm, Hungary,
Tugosiavia, Switzeriand, Spain, Netherlands, as alsce in the contracis

concluded by EUROFIMA, an option to purchase is rogarded as an integral

part of any financial lcaslni contract and in gome countries is widaly
=d in ope“atln leasing, particularly in Bastern Lurope, and in
sale-leaoaback in many other countrics, notably the United Kingdom,
dustralia, Japan, Denmark, Pinland, Morway, chdén, Yorca, the
prescuce of such an opticn, zither in verbal or written form, would



degtroy the character of a true lsase; in the cyes of the roevenue

authorities, and turn it in%o either a hirve-purchase agresmant or

an instalment gale, with very different leg gal and fiscal implica-

$iong., It iz submitted, however, that the differences beiweeh the

two blocg of countries arc more in appearance than in reality: by

way of example, it should be Polﬂtbd out that, in the United Kingdom, .

a logsee under a Tinancial lease, once he has paid'all his_rontals

in the primary fu¢Ju pay~out period, enjoys the continued use of the

equivment for pupperqorn,.and the lion's & h““e'of“its-valua when

it comos to be sold, o ' ' o T '
45~ The .situation in Federsl (ermany and Austria would geem -

to be gomewhat belween these two extreqés.j'ln the Tormer an option

Lo pucohase is frequently to be found in fihancial leasing contracts,

but ias never regarded asg an integral part bf”such*a contract. Such ¢

an option will not, for exampls, bgufouﬁdgin non-pay-out leasing

contracts and in léaﬂing centracis which aﬁe gubiect to termination

by notice, Industrial enterprises in Federal Germany only grant such

options with a suvt fime-limit. In Austria o fina sneial leasing con-~

-a0b must not iuncorporate a purchase option, but there is the

possibility of purchasing the object alter the eipiration of the

contract, . Something similar is found in the United States. To

quote a reply from that countr;, "the option is,'of-oouﬁbe, highly

Cdegived bytthe31 ggce 1n a *ull-y3>mo‘t situation, but iz often

zatisfied by a mood Faith reliance on the integrity of the lsssor

not being gr ﬁedv at the cnd of the lease, This is o because Ihs

iving of an option endangere - the tax benefit of rental deductibility.”
AOTZT RELY e the sams reply continved: ”’le- option clearly is |

dependent, whore Tmﬁlﬂﬂ&llj dotexnwrsd9 on the relationship bhetween

the term of Lhe lease and the economic Jlf“ ¢t the aquipment, In

evolving bechnology ficlds, this can be impessible of accurate

quantification', in those countries whore an option to purchass is

peimitied, the price fixed on the exercising of such an option will

either be the residual value of tho object (iix d in the Federal

Républic of Germany, for ¢xanple, according to-the recognised

figcal value of the object) or a rominazl sum ranging'from 1% to 8%

oi the object’'s cost price.
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OH. 9. What ig the situaltion in your country where goods leased
under a léeasing contract are then aifized to realty, for instance, dc
guch goods remaln perscnalty ?

47.- Thig question produced no really clear answer, as very
few countrics heve rules orn the subject specifically Iramed with
leasing in mind. However, 1t cen be inferred Trom the body of the
replies that the answer to this question would usually depend on the
manner in which the leased goods werc affixed to realty, Thus the
Commen law countries generally rsgard such roody ag pe srsonaltbty un-
less they are affixed permanently to realty. A ‘imllaf regult is
achieved in Japan. The Socialist countri g o Lasuern Burope and
the f'ederal Republic of Germany consider that such Foodo remain
personalty, The Scandinavian countries seem_bo adqpt-the view'fhat :
the leased gzoods will only remain personalty in suoh a gituation if = i
they do not on attachment to realty become.a nabtural part thereol or

8

1

an accegsory thereto. A Danish reply indicated that if a machine 1s
installed in certain premises at the expense of the owncr of these
premises, no épecial right can be enlforced as regéfﬂs that
Tnus'whgre the lesswee ig the owner of tha premises and these premiges
carve part of his business, the lessor will'not'be able to ciaim owner—

nacllne

7

ship in the machine. In Sveden "industrigl real estaﬁe” and special
machinery which is leascd is excepted frou thu gonural rule of law
and remains personalty, '

1£,— In France such goods will generslly vemain personalty
provided that the owner of the goods is not the cwner of the rTealty
involved, Ahe Netherlands adcpt the pragmatic approaclk cvidonced in
the Scandinavian countries: as long as the movablies can bhe removed
from the immovables in such a way that ne damage is caused .either
to the movables or to the = movable tkohiCh it had been affixéd;
they ars congidered as remaining movables. In Belgium thso arrété
mirigtériel of 23 February 1968 provided that a plate shouid be
installed on the goods indicating that théy'femain the property of
the Jeszor. Howaver, o thoe extent that this is not conlormed wilth,
and notwithstanding the fzct that such goods cannct become "immeubles
par destination'" Decausc ths lessor remalns their ownar, probloms
arise where the lcsgec becomes bankvupt, The Swigs roply indicated
thet the title of bthe leseor in guch a situation would be difficultb
to prove in view of Articles 647 and (44 of the Swiss Civil Cede,
In Austria, if it is intended that such geods remain the property of



thay must be so described in the Tand P,blbte In ¥orea

Indusgtry Promouiou Lawr provides that such godd - shall

lesaor’s property provided. shat identificatlon-ma?ks orn

o thie facth.
4G,—  Saveral replies, nolably from the United States and the
Bopublic of Chine (Paiwan), indicetzd thab thig srobicm is usuall;
ragolvid by mozt lessors by_obua*nlng woilvers from landlorde or
mortgagees. ' T e ' R

o, 0. . Are any enoumbr oc~'perﬂitﬂédfover_1eased:goods'in your
.COL‘.LU‘I? R ) ’ L . .
b )
- 5C.~ Gertegin couniries, wotably France, Spain and Ttaly do

not permit encumbrances over movables, although in Italy this rule.

is tempered for leasing to the extent that wuchtan_encumbrance may

be created with the agrdement ot the less . India does not permit
the creation of any encuvmbrance ovc“ hl“”d assets pene erally. Although
in mogt other countries the legsgee is uhcorbblomll“ at law sntitled

to create an encumbrance over the leaged goods, this possibility is
almost invariably prehibited by the leasing contract ifself 24),
Prolessor Drobnig {Hamburg) points out, howevoer, that this prohibitioen
need net necegzarily bind thirvd partiss who ave untj tled te adquire'
encunbrances under the general rulcs governing the acquisition in
goot Taith Tfom a won~cwner, In practice, Turthermnore, ab least in
the United Yingdom,it is po @91b15,“notwithstandinﬁ such a prohibition
in the leasing conbract, to take.a mortzage on-a ship which may be
the gubject c¢f a bare ~ boat or itimc ~ charter and & scmi-~Tormal
"orzangement” exieds for noting the i.K. revisfef of éirdraft,-the

<

pras tical effend of which is 1m1ior to oh rgmnb whe as 5¢t.

_ 51.~ Soms exceptions to the goneval rules indiczted above
are, however, to be noted., Thus in the ¥etherlands encumbrances
Cave permitted over leased goods, vrovided the righte and cbligatiecns
of the lessee are not modificd. In Belgium while thsre are no
encumbranéeé za such over leased goods, bthe use of such goods can be
restricted by the taking out of a certificate.

(24) Mthough an fiustralian weply pointed out that the lessor may
ciiarge hig reéversion,
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_ 52,~ In Bastern Furopean uowntrles no possessory lien can be
established without the delivery of the ple 2dged chattels. However,
in Hungary 2 lien se uring a banker's credit may be establisghed evon
witiout the delivery of the pledged chattels, as soon as the bank

cradit ig granted.

N, 11. . Does your national law perﬂlt a 16a51ac ”OﬂtT”Cu to be

assigned 7

53.— It would seem that leaging cont‘caotq ars “ugually
agsi;nable, whether by lesscr o by lessee, althougL the leasing
contract uwswally provides shwt an assignment by the lzgsce reouiires
prior approval by the lessor :Treeptions o this geheral rTule ars
Xorea whers the lessoce cannot assign the leasing conbract to others,
sl though the lessor can, and fugtria. Furthermors, im Belgium,
whereas abslynment by the lessow is gquite. Dossﬂbles 1L would appear
that agsignment by the lessce hardly sver happens and that the

aggignnent of posoesglon is gencrally prohlbLted by the bterms of
the leasing contract. e ' .

TH. 12, Tg there legislation in your country designed or apt

to protect the lessor's title as against thivd parties 7

54° _,paru from France and the Unitsd States, whose special

lesiglabhion — based systems ol pun‘loltv were 111uqtratcd in the
P ellqlpavy report of the gecretariat, only HV1W1um and Korea have
special Tegislation on this question. The Belgian arrhté m1a1°ué iei

of 23 Fabruary 1968 creates the duty Tor all leSQTS to place =z plate
on the cguipnent leased speciiying that-iﬁ'io hig Dropertya The

Xoroan Leasing Iandustry Promotion Law p*otfctﬂ the ‘lessor's tiile
apeingt third parties, by obliging leasing. companies ta atuach to

J

the lcased goods identificatiocn marks the”oontentn of which no othex
persen can destroy, wemove or changae., Those who infrings this
provigion ave liable to a {ine, In Italy the lessox's tiftle is
adequately protected 1n regpect of movables registerad in public
registers and machines and eguipment subject o 59501a1 requirements
az tTo form and/or rogistration,



oo

55,— Otherwise in all other countriss the only existing
protection of the lesgor's Titls as ngainst thiqd farties will cur-
rently depend upon thes law of prop@rty.IorfCommon_law countrics and
tha provigions of c¢ivil codes and. relevant properdty legislation in
she rpemaining countries. For instance, in the Tmited Kingdom, apart
Trom lhe special provigions enacted rbr ghips and aircraft, the
Common law rule nemo dab guod non habet ude@uatély'protocts the

lesseor's title as agaiwnst $hivl parties for wmosgt purposes. Although
there are st&tutory_ex09p9¢pﬂq to the neme dat rvls in the United

Yingdom, most of bheuwe are inapplicablie to goods 12t on lease, . In

_ﬁheﬁFe&nral’ﬂehubTip oi Gormony the leszor's title ie only protected

‘general rwle‘ Longood~ialth—acquisition of
a third party will vahlre

in the Lramewo-k oI :
title to movables. Usnerally cnoaw

gells them to a thircd. paru/
and transfers possegsion to him, unle **”thj {1 party was nnwllgéno
in igrnoring the'losso*'o'uktle (Civil Code g 922) . A,F1n41°h.““p1
referved to some old reru]ntﬂons, particularly under tnat oownrrv s

mrm =

ng
Fitie Po the leased goods if the lezseg
; 88

Digtraint Act, pLotcoblnb Lha ]psaor'v interes tun

86.~ The unsa?isfactory'naﬁure of thig situation in certain
counirics was broughi cut in'tha reply . of Dr. Garcia-Barbdn .y
Castofieds (Spain) who pointed out thai thews are no special legal
rules in Spain which enable a leasing company to defend itz title

other than. those which may be exercisad bv any owner cf wrvables.

The lsasin ng company must therelore engegs: the cusbomary dec? aratory
procadurs, in which the valus of the gocds whone 1ebhrn he ias

claiming will be declared. Dr. Garcia-Parboi v Cagtaneds regards
this procedure ag being ill-fitted to the necds of trade. law buzsiness.

IN, 13, To what oxtent do vou feel that les m1nr “can be dezalt’ Wlth
independently of security interests in general

-

57.-~ This was intended as guite a wide-ranging question to
atimulate commsnt as to the desirability or ctherwiece, particularly
in the light of Frofesmor Geocde's suggestbion mentioned in the pre-
Iiminary repert of the Secretariat at 8 57; of subsuming leasing
under o general itreatment of security intereste. Professor Goode's
reply here iz perhaps worth citing: = .

"In my view retention of title under a finance lease should
be trested as a securitj intercst for the purpose of any statute
re@uiring the regisiration of security interests., This was indeed
advocated by the Crowther Committes in its report on consumer credit
Following on Article 9 of the Amcrican Uniform Commercial Code.”
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Clearly the comments of the Service de Recherches Juridi—
gues Comparati
o

ives of Paris, as discusscd earlier, would favour the
canlargement ofthe scaole of THIDROIT's enilleavours in this Tizld to
cmbrace the entiret) ol securad tranzactionz not involving dis-—

possession.

5%.~ The gencral vicw emcrging from thé repliig, however, was
that 1t would be better to deal with leasing independently of security
interests, FProfesgor Drobnis (Hambuze) galde "Althoush leasing ro--
seimbles gecurity inlesrests in certain respects ; the two ingtitutions
arc clearly 1ndepﬁn6enu 0ol each oithar, Lt-;a_slnD can. therefore be dealt

with 1ra.Dundently ol aeourity interests., “.-Thﬂ-gQUleCﬂu Teasing ook };g
sociation of jthe United Kingdom r splied: "As a géneral statement, we -
io not helievs! anv sw~01al prafcrence or Pz otéctidn-heed be given to
tho owner of mqvable gecuritics which are 1eaSG&,‘as,opposed to the
v of movab%é-securities which are not lsasad, I7 however, tha
:uritg interests is toc be cxamined, then since we belisve

QWIS

guestion oi ge
that leasing is a distinct iacility — i.s, 'th a_loan against security-

and ccrtainly not a conditional sale — we woild net like to see ths
gecurity aspect of leasing dealt with in neasurcs designed with quite
diZferent types of transactions in mind."  Ancibheor reply Trom the
United Kingdom nevertheless added the follbwing.suggestionz'”We da,
howevev9 brlieVe that it would sometimes be helpful if 2 chattel mort-
gafte mystem could be introduced so that any owner (UﬂCuh”“ such was a
lessor ov not) or a pardy having an ,QULLjhl_'lntorost in a movabl
pogition.". The reply of the:

gecurity could better protect its exinting
"Verband Schweizerischer Loasing-Gesellschaften! expreassed the view
that leaning should be dealt with as such,ﬁwi%h]partlculav‘attention
being vaid to ths extent of the lessse's solwency, hoth

.

his assels and his profit-o:

. as regalds the amount of
and only recandarll‘ to the value of tha object ?Laqea? excluding,
subject to cxoeptions, the creation of parthUlaP.SbCuLluy‘IHLGT e b
such g '"nantissemcnts de valeurs"”, morigages, perscnal guarantees,
surst . The reply of the "Asgccistion Belge deg Entroprlses de
Leasing” rut the mabter quite clearly when it stated thal the eniwer
to the present queéticn depends on one's cenception of tha leasing

K=l
v

contract. They said that iFf one considers-leasing ag ing
opcration, the problem of sccurity interests may arise just as Fer

anv other financing speration. IF, on the othew hand, in accordance
with the legal nature of the leasing contract, one saw in it above

all the hiring of goods with the legscr remaining the owner of such _
goods, the problem of security interesgis only arises to thse exbtent that
the ownership of the leased cguipment does not of itsel? amount to
adequate security. One Danish reply, in marked similarity, commenteds
"Ihe lesgor has tho ownersbip of the equipment which ssparates leasing
Tron movable scourities in genvral, Yor examplc a morigage of aquipment,

where the debior is tho cwno—. "

ning capacity, - - Ty



. GN. 14 Passing tc the gpecifically infernational leasing situation,
would youxr answer $0 questlons 1.1 and 1,2, dlffeL in respect of interna~
tlonal leasing? :

60.~ Prior to analy ing the replies upa01flhally devoted to interns-
tional or cross—border lesging, o fitting preface is fo be read in the Te-
marks of Professor Drobnig (Hamburg): ' ' '

iThere geen to be two forms of international legulng opeLatlonu,

lthough only one of thess eventually remains:a_truly internstional leasing
tronsection. . ' - _ . : :

_ I a prospectlwe forez@n lo~“q& Wis 5 to acguire goods from a.
German supplier by leasing, usually the Germean 18&81ng company will refer
this transaciion to a'foruign-co”r-vpondpnt'in the couﬂ%xy of the foreign
lessee., The foreign leasing coupany theh concludes the leasing contract
with the foreign lessee. The Jemman leasing compzny is not a y party to this

-contract but may receive merely a small commission. This practice is bnsed B

on the congideration that only the foreign leasing company can properly ex-
plore the economic stending of “the prospectlve foreign lessee and that it
‘can also begt tailor the terus of the contract in accordance with the legal
and espscially the fiscal situation in the country of the lecsee. This form
of leasing as such, however, does not really involve an international ele—
ment. The contact with the foreign country of the supplier is only brief;
the essence of the transaction described is to ”natlonallze” the leasing -

transaction in the country of the lessee and thus to remove the 1nternaﬁ10nal

element which it had orlglnally.ccntalued, TFor convenience' sake, these
operations may be called "indirect international leasing contracts"., They
are by far the more frequbnt ones. ' ' ' '

, , By contrast, “direct international leasing contracto“ are very -
rare in Germany. Thellnltial fact situation—is—the-same as that described._
above. However, in these cases usually there are no leasing'companies in
the country of the prospective foreign léssee, so that the Geiman 10351ng
company concludes a contract with the foreign lessec, Also the reverse
situation (foreign leasing firm, Cerman lesgzee) is very rere for fis seal and
customs reasons.! s

6l.— A further reply from the Federal Republic of Germany, referring
to the almost instrmountable ﬁroﬁlems'ralsed by dlrect international leas-
ing, pointed out fthat German leasing conp anies prefer mainly to-do their
export businesg and foreign investments in the form of international co-
operaticn. The leasing coniract is then concluded between a national leas—
ing company and the lessee and the former purchases the obgcct direct fral'
- the forelgn manufacturer. - . : i



- 32 -

:

2.~ The “Locabel" Company of Belgium pointed out that, in its view,
st the level of international leasing, a distinction had t¢ be drawn betwesn
two main types of operation: first, the so-called "fournisseur' leaging
operations essentially involving CLpOft firms in scarch of o method of fin-
ancing their exports, and, secondly, big-ticket leases which are—generally
very compiex and fulfil strictly fiscal or financial purposes. '

£3.,—~ -Japanese replies indicated'that-there are no direct internatidnal
leasing operations to overseas ﬁsefs, guch operaticns being nade through '
oversess branchesg or joint ventures., Igually most foaglgn firms do their
business in Japan through their subsidiaries e tubllohed undexr Japanese law

. 6A,~ Danish and Bwedish leasing companiesgteﬁh.to prefer close coTp—
eration with leasing firms in other countries, thus .in effect turning inter—
national operastions into domestic ones. ' : R R

* % ®

65.~ HMout replies indicated that their reply to Q. 1.1 would noi
differ as regardz international lsasing, except that finwncial leasing
primarily and sale leaseback secondarily predeominate here even more Do.
than in internal leasing. In Bastern Duropse thg 1tu4t10n woula seem 1o
be different, however, With operating leasing Belng TeS ortud to much more
frequently than financial leasing. ' R

66.— The answer as to o, 1.2 might difféf*in that the lessce's choice

of the form of leasing may have to be varied for C&Ptlln goods, for example
a United Kingdom lesscr camiot own an aircraft which is to be operated on
the U.3. régister and in these circumstances some fomm of uhort—tc1m Yot
iease would probably be required, A reply from.the United States 1nd10atea
that his answer to QN. 1.2 might vary for international leasing depending

on local tax realities.

67.— The French view thig differently. The joint reply of kKr. Bey
and Professor (avalda submitted that the form of leasing does not depend

on the lesses, bﬁt'is determined rather by legal and flfcal consideraticns
relating to each oountrj. They state that the lessor is influenced by two
main factors: absolute respect for his title to the goods so that leaulnﬂ _
contracts will not be concluded where they risk being treated by the local
courts and authoritics as instalment sales or hire-purchase contracts with
an immediate transfer of iitle from the so-called lecsor o the so~called
lessee, and the pogsibility for him to transfer the rentals out of the
country of his co—contractant into his own country, and not be be subject



there to taxetion or duties thCh odnnot be bornc directly or 1ndlrert1y

by the user of the equlpment

ON . 15; Hhat would you estimate ag the proportlonate 1n01dence of tbe
various forms of Je@ ing emnloyed 1n inte IHdLlOﬂdl opers vElone?

68.— . Ho statistics wers available but most replies indicated %hat,
the countries of Lﬂﬁtern Lurope bpgrt, the vaot nejority of such‘operationé _
use financial lcasing, One . French authority : suggested that the proportion . |
¢F- such “irternaiicnal oper'tLono 1ot using flnanCldl full—pay~out leasing -

_must be virtually nils .- 0 T B

e

Q. 16. -Is the le See/uuur in 1nternat;onzl leuulng operatlon” ugually
a firm ¢r is he sometimes, and to what extunt also o consuner? {hat is-
the apprbximate ratio as between the dlffcrenﬁ fypes.of 1essee/user?

69 Iuturnatlonml 19351ng operations mLﬂO“t 1nvar1ubly haﬂe Corpor—
atc bodies or government agencies as the legsce,: AS Mr Bey and Professor
Gavalda say, this is in the interests of the legal and financial certainty
of the operation. They point out that in certaia countries, such as Switzer— -
land and the Federal Republic of Géxmany,'the conclusion of such an opera-
tion with nor~merchants would mean having to observe-puhlib pelicy formal
reguirements zbeolutely incompatible with. the spced and. operational technique
of leasing. Furthermors, in view of the complex nature of and large fin—
ancial sums involved in . such operatibns, the co—coﬂtractant must have groat
prestige and the contract must concern very valuable equipnent, ' -

WH. 17.1. In the light of the pfevidus'queétibns regarding lessing opera~
tions in penﬂr@ﬁ, what in~yeurfopinion?~are~the aspects of dnternational
leasing operctions that give rise to especial dlffloulty dnd/or differ from.
those commonly encouniered ! purelv internal 1L451n0 ogeratlons?

1

70.— The prClal difrf 1cultle« mentioned were:

(i) The disparate treatment'from country tc country concerning what
ig to be regurded as a genuine leasing coniract for legal purposes, irres—
pective of the parties' denomination of their agreenent. (25} Connected
with this iz the question of where title resides (anc in the United Kingdom
the quesiion of legal and equltable title) and when it passes, This will

(25) An example cited was the case of Finland where financial leasing is
regorded ag a financial operation and the leasing company is not re-
cognised as the owner of the goods. Tor these reasons many companies,
as indicated above, set up foreign subsidiaries who then carry out
the operation accordlng to $heir national law. "



be answered différonfh by the different legnl uy'temé depending on the
qualification the individual contract in o be given under the particular
legal systen involved, -

(11) Problems relating to the t?uncfgr of earnings and the rick of
adverse effecis throu;h changes in exchange rates (which party should bear
such rlsk°). The currency in which the rentals are %o be pa 2id has to be
convertible; the ‘debtor has 1o nave capital in this currency and must bear :
exchange risks, accordlnﬂ to the reply of Mr Bey and Professor Gavalda. E

W ' ' . '

(iii) The'dispar vie treatment from- country to country as to what ig’
to be regarded as:a frue 1casa or g concealed sale for fiscal purooues,

e 1rrespect1ve of the parties! uenonlnatlon of their a}Wboﬁent ' '

(iv) The flSCgl factor relatlnb to. whether or not a non—re31dant
can be COESldGTGthO have title to leased goods. .

(v) Additiﬁnal tax problems, ﬁriuing out of the clash betwcen two

" revenue systems, These include notably problems relating to value;added tax -
and 1o fthe w1thhold1ng of taxes, Given that the revenue law applicd is the
:1aw of the countnywhere the goods are being used, international operations
are sometimes cxtremcly difficult where the lessor is a foreign na tlonal

The reply of IMr Bey and Professor Gavalda indicated that international con-
ventions exist which scettle sone of these problem;, in. nurtlcular those re-
lating to fiscal guarantees (double imposition, for example). A reply from
Spain also refcerred to the double payment of customs duties, once on importa~
Tion for the period of use (tempor@ry 1mport@t10n) and then again a final
paymand on the definitive 1npori@tlou of the goods, o

(vi) Problems of interpretation and quantificatidn of damages by
foreign Courts consequent upon cny default by the lOFSCL and with regard
to the enforcemnent of judgnents by forcign courts. :

{(vii) Severcl replies (notably from the Netherlands snd the Republic
of China (Taiwon))pointed out that, although the leasing agreement may ctate
the governing law fo be that of the lesszor's country, this will not be con-
sidered a valid clause in the country of the lessee,

(viii) Central bank approval is difficult to Obtdlﬂ.' The reply from
the Republic of China (Taiwan) stated that "financial regulations may nake
it difficult for the lesqeg to obtain central bank approval for lezase
liability in a for61gn Currbnoy "



(ix) A problen which is both related to (viii) and the political
rigk inherent in export leasing (danger of nom-recovery of rentals and
‘equipment and danger of non~transfer and non~recxport of currency) was nen—
:uloned in the reply of - Professor Vagseur (Paris) who indicated that eone of
the main problems Tor internationsl lessing in France is caused by the re~
- fusal of the Prench Anthorities tc'grant-publio export credits for interna—
“{ional leasing. operntloa° in which the lezsor is o French firm and the lessee,
dom101lud-ao¢ ad, 18 & foredgn firm, Au_Profs\wor Vagseur nnld this prob-
len can only be circumvented by the creation obroad of an 1nternatlonﬁl
‘ileasing company as a aub_1d1¢ry of “the TFrench leasing corpany. .

{x) Expropriation

= o oy | RN
{xi} Problems associated with estinmating the creditworthiness of the
lessee and hisg capacity. of survival. ' S ' T

M. 17.2 In particular, is the burden of the cbligations arising.under
an international lesiing operation distributed differently from or in much
 the pamns nanner o5 for internal lewulng opgratlon as described in the Secf
" retariat's preliminary report? ' ' '
o 7l.- The burden of the obligations arising under an international
leasing operation is distTibuted in much the swie panner as under an intre-
‘naticunal operstion.  The parties to an infernational Jperatlon are copncerned
about just the same factors as théy would be in an internal leasing situa-
“%ion {i.e. specizlisation of the parties, transfer of_gu&ranteeo‘and uptlons
‘Of the owner against the lessee, etc,), subject, however,. to certain altera~
tions in the legal relations between the parties arising out of the complex
nature of-gpecifieatly-intern: ational operations.. . In . ihis connection Professor__
Drobnig indicated that ”[tjhﬂ Gernms of 1utern4tlonml leasing contr acts
"differ from those of ordinary Germas leasing contracts in thdu an attempt
is being made 1o take into account the natlonal lau “bhoth of the lessor and

the 1pssee.

'Qﬂ. 18.1. In whlch of the various forms of leasing Pnployed in 1n¢e*n~-
tional operations do you think thot fthe nced for the preparation of inter—
national uniform rules would be most useful and is most keenly folt?

72.~ Herc there was & great diversity of replies. There were those
who felt that 1nternutlona1 wiforn rules would be to the mutual advantage
of lessor aznd les see for all forms of leasing used in interna ational opera-
tions. There was a majority of opinion which favoured precedence being
nlvcn to financial lessing (one reply suggested that ale—lea&eback might
be deal® with econdﬁrlly) A Belgian reply suggested operaﬁlng leasing
. ds the finld where the lack of international uniform mles is most keenly
felt, '



73— Tﬁe reply of the Belgian Locabel cowpany pointed ocut that it
is obviously “Iourﬂlbseur” leasing cperatiocns which ought to be given priom
ity in the preparation of international uniform rules, The Director of Loca~
bel, Mr Bibot indicated that wuch operations are in fact net always carried
out wlth the ald of a bank or a body with expert lnowledge of international
deallngq but directly beitween manufacturers and users through their regpect_

ive leasing conpdnlcs which do not necessarily have any international exper—

ience, He dlStlnfulbhed these operations from big ticket leases which ara
generally Concluded by large firms which are acquainted with international
regulations and find a means of conforming thereto,khay even of turning.
them to their advantage. '
_ | y
T4~ The answer from the Iyuipment Leasi Au3001at10n of the Unlted
Kingdom was guardedly in favour of "finance full pgy out leas 3ing, but the
preparation of international wniform rules is not practicable untll it is
clearly established what is meani by a leose having regard inter alia to
our view that any agreement incorporating an sphicn to purchase cannot be
a lease, [ven then it would be difficult to lay down uniform rules,'beoause 
_systems of incentives, may differ from one country to another and may be
nutually inconsistent.” '

THe= A further reply fvon the Unlt 1ol Kln dom stated that they felt
it would be usefunl if T

"(a) There could be general agreement anon' all countries oun a comaon
form of régistration of  ownership of equlpnent whether luasad or nortoaged

(b) It could be nermlly agreed thai the ex;stenqg of an option fo

purchase had or had not the effect of changing a true lease to a hire pur-
chase agrecment and if. the fiscal consequencs flowlnv from such d901u10n
could be tandardlsed and

{(¢c) International agreement could be reached regarding the non—
liability of legsors in respect of damage to third parties There is a
canger, particularly Tfor bank lessors that a damaged thlrd party will join
the lessor in any suit against the lessee in the beligf that the latter
would be weaker flnaﬂCldlly than the lessor. This contains an obvious

danger.'

76.~ Some replies felt that the preparation of such rules3was'eitheff:f7577

inopportune at the present time or premature, On the first score, one Un—-
ited Xingdom reply suggested that the preparation of such uniform interna-

tional rules "should be held in abeyance until such time as there is further

progress in relation to the harmonisation of taxation and chattel security
laws within the EEC." Professor Drobnig felt that "upiform rules for
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international leasing operationg scem 1o be premature at present, for two
reasons: first, since ot notional level lessing e still in full develop—
ment; and, secondly, since the only iruly international leasing operations
(direct international leasing...) occur at present only very rarely.h

T7a~ A Norwegisn bank, on the other hend, felt that “uniform inter-
national Tules would be most helpful and accomodate further growth of leas-
ing. It also has an economic agpect; as wiiform rules would simplify '
matters and reduce costs.” : Sl -

© 78.~ The gererzal conclusion that the Secretariat was sble td,draw
from ali these replies was that an internatiéhal"unification of the rules
relating %o international lensing is uot practicable until some unification
is first achieved at the level of leasing o practiced in the individual
countrieg, particularly as regards the question of & uniform definition.
For these matters the reader iz referred to_the,openiug,SeCtioﬁ'of_fhis pa~ -

per, at §§ 4-5.

S, 18,2 How far do you consider the ‘various fofms_of leasing employed
in international operations %o merit special, individual. treatment, or could
they rather be dealt with adequately and conveniently at the same time and_
~in the same instrument? ' o R C '

_ TG~ Hogt replies favoured dealing with the.different forms of leas—
ing individually, although with the same basic overzll framework, The :
"“Jerband Schweilzerischer Leasing — Gesellschaften” favoured, ih'ﬁhis.regard,
dealing with financial léasing and snle-lensebick by thenselves and cperat-
ing leasing by itself, The jJoint reply of Mr Bey and Professcor Cavalda
(Franoe) stated that both financial leaging and leasing generally have cert-

" ain common philosophical, economic, legal and fiscel features and for this

reason they felt that it would be useful to deal with these common features
at the same +time and in the same instrument. They argue that this need

not prevent - the particular characteristics of each type of activity being
given special treatment within the selfsame instrument. The essential con-
cern of the parties to this type of operation is, they point out, to elim-
inate potential conflicts of law and to harmonige the Tiscal situation.

QN. 19 o the extent that interngtionnl'rules are felt to be called for
in this field, which form of unification would, in your view, be more
fitting: ' '

a) international uwniform legislation or

b) some form of model contract or

c) a ocnbination of the two (i.c. a) and b)), bearing in mind that
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certain subjects which ot present are in practice nomzlly coversd by the
lessor's general conditions or standard forus of contract should perhaps

be subjected to some form of mandatory rules of lair, without prejudice,
however, to the basic principle of the parties' freedom of choice as to all
other matters not subject %o such rules. ' :

80.— Whilst o considerable number of replies favoured a 5 model Gop
tract, particularly itc the extent that this would help identify the problems
to be sclved, the dominating view was that the best solution would be in—
ternstional uniform rules accompanied by a model contract., .

' N :

8L.~ Professor Goode felt that while 'there is much to be said for
some model form of internationzl leasing coniract ... proﬁision would have
to be made for special cenditions to be added that would be peculiaf to the
particuler subject matter inwvelved." However, as a Belgian reply indicated,
a uniform hodel contract would be inconceivable without the framework of
some international rules, on which it would be based. A model contract
without such rules, the same reply stated, would not bring prdgress, ag the
contract would then be subject to notional law."Thc general view of the
leasing industry was that any such rules would not have 0 be s0 irhibiting
as to check further constant development and growth of leas 1ng to fit better
the lessee's needs and demands.

82.—~ bveryone seened agreed that the preparation of ‘such & model con-
iract and accoempanying international uniforn legislation nust not interfere
with the partiss' freedom of contract more than is necessary to secure the
basic rules on the main guestions adverted to throughoﬁt thisxpaper, nctably
regarding protection of the lessor's title, ftronsfer of guarentees and the

legal means_whereby the lessec can proceed against,the,manufacturer/supplier,mmm“”

freedom to dransfer remtals exempt fiom texes and duties, etc. Thus the
reply of Dr. Garcia-Barhon y Castaneda indicated that, while he favoured ,
the preparation of uniform international rules btabllohlna_a model contract,
regarding the respective r1¢htb and duties of the parties, this would have

to safeguard the parties' "autononie de voluntad" to establish the express
agreenent and conditions they consider to be necessary.

83.,~ The most cauticus in their attitude to eventual international
uriiform rules werse the United Kingdom replics., One U.K. leassing conpany
replied:

"ie doubt if wnification will prove readily vracticeble but we would
favour the introduction of a uniform international set of rules provided
this supplants all existing national legislation., If, however, a set of
rules is introduced which does not have this consequence it would in 21l
probability further confuse an already complicated situation.
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e do. not belisve it desirsble Tor 2 model contract to be introduced
and feel that lessors/l ssece should he permitted to combtinue to negotiate
their cwn terms as ot present. It might, however, be desirable to write
into the uniform internsiional set of rules provisos to the effect that ceri-
zin stoatutory information regarding the les or/lebb@e, the goods and the
insurance thereof woere incorporated into leasing contrects, and that the

typt face used for printing lease documents was of o winimun size so that
it could be read without spociac leu. o

Bi.~ The U.K. Eguipment Leasing;Association was rather less guarded
inits reply: : : R ol

"Internatioﬁal_unifc*n lewiﬁ'vfidn wbﬁiﬁ be the best of the three-“
fOrms'of'unificaﬁion;' ‘bacause leasing is flexible and the terms of the
agreenent are tailor made, 1nternai10n47 aniform legislation would glve a
fromework of Lertulﬂtj, within which the pariners tan nevotlwte the terms
they want. A model contract could be rpiher_rcstrlctlve, since it would
not be possible to know whet attitude the courts woulé take, particularly

-to the claims of third porties not pdrtleu bo the leage contract."

a

354~  Anong %hc L&Stbfn ﬂuropeau countrics qungmrlan opinian would
generally seem to favour a mudel_contragt, whereas the reply of Dr. Richter—
Hannes of the German'Democratic_Républic favoured the opproach advocated
by the mejority and set out wbove, albeit in & different form, namely the
cembination of internationsl un*form:rules-fdr finsncial leasing and model
contracts for opcrxtlnr leasing. '

86.— “enerally, however, it must be stressed that leasing practi-.
tioners are very much in favour of internatiocnal rules for leasing. Indeed
the reply of EUR‘PIDX stated that: "Intern: +1onal rales on leasing, accom—
panied by model conmtracts, are indispensable - In concluding, one should
mention the perceptive words of hr G.H. DOdghUTtL,Ju 1.,“io the lgst annual
working meeting of Leaseurope held in Loncdon in October 1975. kaking =
very-strond-plea~f0r~iﬂ%ernational-rules on leasing,'he stated:

"here is relatively little na ational legislation that specifically
deals with lea51ng - znd in some countries, inciuding my own, thers is
none at oll. in these circumstances it may be desirable o direct our
attenticn to the concept of en international law — as opposed to a model
lex, or even model contrachs, that might be adopted; or =dapted, by nation
gtates... ' ' '

I have in mind the international character of much leasing. We
lease, cmong other things, items such as ships and aireraft, which will
almost certainly move from one national jurisdiction to ancther - and we
lense commerciaml vehicles, which may do so. But even where?the'leased

A

% Chairmen of the U.K. Eyuipment Leasing Association and Vice-Chalrman

of Leasenrove,

3-
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item remains in one place, it ig not unknown for the lessor to he in one
country and the lessee in another - and perhaps the supplier is in a third,

In the absence of any internntional law, it would be possible to say
that the lease wmust be interoretedracoordlnc tu the law of the lessor's
country — unless the lease itsell provides otherwise. This may suffice to

al with any dispute baetween the parties — though even this is not certa in,
since there may well be provisions in the. law of the lesgee's country from
which contracting out is forbidden. But it cannot adequately deal with-
problems in which third parties are invelved. Whenelessor and lessee are
in different countries,; and the lessee fails and goes into liquidation, any
claims by the lessee's credifors on the assets, or apparent assets, of the
lessee will be settled according to the law of the 'lessee's country, what-
ever the lease may say — unless or until there is arn 1ccepted 1pternat10n¢l

law.

It would also be clear, under the kind of interaaticnal law of léasing
that I heve im mind, that lessors have freedom of egtoblishment. It shoula
be possible for o lessor in one country to set up a subsidiary or a branch
in a second country subject only to the conditions that apply to lessors
indigencus to That second country. I am doubiful if this can be assured
in any way other than by an internationsl law, '

Theza are cther aspecte of an international R=2 of leasing that c.n
be touched on only bdriefly. Such a law might nake clear, for exomple, that
for capital or corporate tux purposes the leased asset is to be trested as
the property of the lessor. It nmight provide that the withholding tax, if
any, on rental payments is to be at most no ﬂruater than the withholding
“tox on loan interest, It might rxov1do that there unould be no fizcal
penalties on import leases, Tt might stipulabe +that - unless a lease expressly
r and that
eny risk of changes in the exchange rate is to be borne by the lessee,

provides oiherwise ~ rentals are due in the currency of the lesso

There iz one final point that should be most clearly made, The inter—
national 1nw I have in mind should be snecific to leasing and only o leas—
ing. Whether there should be other international laws on other subjecta
is 2 matter on which I here express no opinion, FBut in an EEC context we
have recently seen directives, draft directives, and other documents on
credit institutions, T+t hes been fai- from clear whether these directives
cover leasing, or are intended to cover leasing, or should cover lensing,
This ig profoundly unsatisfactory. Leasing should be subject to law framed
with leasing in mind, and not swept up inappropriately by legizlation
designed for some cother purpose.





