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Preliminary remark

erzble opposition from the
refused the accession of
1962 on the Liability

hotelkeepeAithough we shall h eypect consid
Switzerlangotwho have alreacy 1 occasions
of Hobelkos ‘0 the Furopean convention of 17 Decenber
Principle iiﬁgeers concerning the property of their guests, we are in
contract ot qhuyour of the idea of unifying the rules on the hotelkeeper’
vt an international level and feel that the preliminary draf{ a ?
for discussion. e

up by the UNIDR -
ROIT Working committee 18 & geot busls

ave to
on Severa

g of the preliminery draft

II
« Obse .
Observs . : i
ations concerning certeln rovision
14 only very shortly before the

end of the(Hav::mg received the toxt of DoCe
delegation ierlod fixed for the yransmission of observations, the Swiss
Posed rules af had to 1limit jteelf to 2 pro isi al examination of the pro-
delegation ; hence the in sture O the following observations, The
hus reserves the right me back o points 4hich it has not been
during the discussions,)‘

able 1
[0} : .
deal with in the present document

drhie | (perinition ond M OZ ST -
le
\ e 1, paragraph 1 pefinition and rield of & lication)

n ralses some

nt introduoed in the definitio
ted OT applied in practice very differently

actl

while this clement 18 of s certain
problemg relating o the cancelléiion

inary draft), it does not on

14 with in Article 11

In so far aé

The "temporary" ecleme

Problems .
from'jmo as is could be interp
ne country to anothers

impo

portance as regards in particulara
et seqe of
as regards 'the
1ability of ¥

the hotelkeeper's con

re
MoreoveTls
the

the prelim
questions dea
he, hotelkeepere

tract as against leases,
g factor but the extent

the ,
et sizher hand play any part

it is—:’especially the rule
it i ;oiuestion of 1limiting
of the <o much the length which if the determinin
wishes guest /tenant's right $o use the‘accommodation pe is occupying as he
supervis?rr‘from the point of yiew of 4he. hotelkeeper 1essoty the degree of
St 1?n he exercises oveT the aocommodation, One can therefore,from‘tﬁe
appli;aiélse the question of the Jesirability of restrioting the field of
duratiOHlon of the COnVention by @ factor relating to the length of the

of the contracte Another solutlonwwould pe to take this element
f the provisio

the context ©
t in guch & Way

ns on the termination
as to avoid too

into .
of th°°n81deraiion only in
e contract while tI¥YIPE to define i
different naiional lanse

8reat .
a divergency betweel the
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Te Article 4, paragraph o gTacit-acceptance)

1y to
. to rcp
The questiop of whether the hotelkeeper's failure

Gcnerally’t
C icate onc. ) tha
S offer can pe taken as an acceptance is a delicat jder
Tacit &Cceptence ig rather

an exception even though one Coulftzzna situazgm
by offering hig Services to the public, Cfe:dopted byrta
favour sych a solution, Nevertheless, the ruls vle a reserv
Working Committce yoyu1a be difficult 4o 2pply when, for Oxampteikeeper toa '
1s made g4 Such short hotice that it ig impossible for tho.ho in such ao:t
to inforp hinm of hig refussl, Morcover, 1f’ne accept'ﬂlrw
¢ refusal igs that tpe hotel is full, could o £

0
. cing
rg invoking —
ed contract be cancelled by the hotelkeeper o SGG?S
majeure (Article 6) 2

the

the hotelkeeper,

$io?
which could

. .. e solutio 3
Even if one ig of this opinion, fhecify hat tacofﬁ”
be g Very complicyteq Oi€e  One would at lenst have to Upt refused the
4cceptance can only he accepted if the hotelkeeper has no

4 solutior

thi . s the bes e 0
Within , Teasonable periog of timen, However, perhaps 28

wvant
. ave the adV
would ve 4 Tequire expregg acceptance as this would hage
8lving Ereater legal certainty to bhotp parties concerncd.

e Article 6 (Force majeure)

The Concept of w

: is
i5 of th
. . basis
force majeuren which forms the
Provisjon could

, it has 10

Crecte certain difficulties, not only bccafscdijergon?loiﬁuﬂ
dnglo-Saxon lav, but algo because of t}ihin the 1it° T
€ different National laws and cven Wl_ the framewzr%7'
. a7 ag regardg its SCOPCa AS’_ln of the conc

on the Bon-performance ang the cancellatlozould perhag;uﬁﬂ
We are dealing with , °ase of 1iobility bageq on fault, one 4 nforce méd ’
Consider 4 S0lution which woylq take account of the fact tha -n'the imposcdﬂ
baSiCally Means that the contracting party whe finds hims?;f * one C¢ ?o
Sibility 4, pPerform hjgq obligstions ig not ot faoult. Beéldof’the oblig“ao,
that an impossibility of this king automatically CXtinguTSheﬁf the Confres
Without it being necessary 4o require a formal CanCCllat%on ?ons” provld
. 119, Paragraph 1 of the Swiss "Gode des Obligati
that

of the Provisiong

ance becomes
— - m

"The obligation becomes €xtinguished once performe

impossible ow

ibable °
sCcIri

ing o circumstanceg vhich are not a

the debtor“.

o 1D
One can 54 this point °Ven ask whether the rule lai

. n-t.
Article 6 might not pe left oyt completely as it ig self—evide
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I\ .
re Article 7 (Unforesesable circumstances)

seem at first sight to be seeking to lay down
alt

gic stantibus’, which is already strange
st short notice without any
that the circumstences in

special reason (Article 5)e
question "affect the performance by the other party of his obligations" showe
that in fact it is another situation which is envisageds that of the non-
Performance or defective performance of the contract by one of the parties
which render the performance of his obligations by the other party into-
lerable, TIf thig is the kind of situstion under consideration (and thé‘
eXemples given in parcgraphs 52 and 53 of the Explanatory Report would seem
autonomous rdle

to confirm this impression) then it is difficult to see what
Article 7 would be left to play as it would follow on automatically from the

general rules on the non—performence of obligations that each of the parties
her party has not performed his obligations

may rescind the contract if the ot )

in accordance with t;: express OT tacit agreement madee ?hls would b? the

case both in the situation of he hotel being invaded by insects and in that

of the guest contracting & contagious disease and the wh?le pfoblem would then
o partys pecause of his being a hotel-

boil down to whether the contracting , .
ular wish giving rise to the circumstances
1t can be imputed to him

4 This provision would
1 o
e principle of the clause npebus

i N
n the case of o contrect which can Dbe cancelled
But the requirement

:eeper or in view of the partic ¢ o fau
lay be considered to be &t fault of pot. If mo *@ R
Article § applies; if onm the contrary he nust assume tPe 1isbility for the
§ & with the oontracty Article 8 (for the hotelg
are applicable.

5i . . ) .
ituation which is inconsisten
guest)

keeper) or Articles 9 and 10 (as regards the

ad to the conclusion that
consequence ensuing

1g contract. If, on the
.1led a '‘subjective
(which would then
ment mentioned

These considerations would S

Article 7 could be omitted without an

for the rest of the rules governing
Contrary, one wishes 1o take account :
octive 1mpos _
the require

impogsibility" %

: y" as opposed 10 an ;

fal . e 1O giscard

1 under Article 6) one would huvianotory Reporfi this is however scarcely
Byp L8t ry on Article T.

under(b maph 51 of the
) of para,g,rdph )1 ol . beginning of the commgnta

n . .
CCessary,as was underlined at

r of alternative accommnodation)

Ie Article 8, paregraph 2 Refusal of en offe
sistent with the

. s ai is con
) Here one may ask whether this p?OVlj;aniest 4o make an effort
frlnciple of good faith which would requ1r;e pas sutfered to the extent
. amage “ . .

© minimize as for as P ble th;.d ﬁzgque the best of the sitnation.
ct him O go-law hos deduced that the

that one could reasonably expe
In the cage of a lease for examples 41 tenant in exchange for the old

he expiry of the contract.
d under Ar

lessor -
essor is obliged to acceP ¢ me
nted appal . 4yation envisage
the same idea

the guest who
1 in his place.

;eﬁant who is leaving the T©
his rule should in OUr opinio
Article 8, paragraph o of the P N
could alg .n the contex”

also be advanced i tive gues

cancels the contract sends & nglterna

Moreover,




o death
re Article 13, paragraph 3 (Strict liability for person:l inju

ceused by food or drink )

rovisiot
ProVides
dofects
rticl®
ned

. 3 \f i his p
In principle, the strict lisbility laid down in Zr who
corresponds to Swics lay if it is zcoepted that the hotelkeep
food ang drink is

- - ard s

. subject to the rules on the guarantee ae reid A

in the goods in the St2e woy as a seller or a producer., Inde uét comp®
of the Swiss "Code deg Obligations" provides that the seller m

: o7
. . efecti?
the buyer for damages resulting directly from the delivery of d

hic
goods, irrespective of any fault on hig part. The only diffe: £ the
would be introduceq

o]
with the adoption of Article 13, paragraph 3
Preliminary dy d of limitation,

tion
aft woulg concern the perio s thedz(;ive
2gainst the seller opn 4 guarantee is time barred one year aft?rle 03,y PHY
(4rticle 210 of the Syies "Code des Obligations") whereas Artic oars 11
graph 1 of the Preliminary draft provides for a period of three Znta ﬂ”uﬂ
the time the guest leaves the hotel, in respect of physical or I

1—
hote
. S f the

It is 10 pe feared that one of the main points of oppouition o e
keepers will pe Article 13, pare

o th
graph 3 of the preliminary draf?’a:t fofthe

@PPlicability of the striot liability of the seller under a con?:her W

Provision of food ang drink has up to noy never becen retained‘?gar ﬁhemsdw

caselaw or by "doctrirne, Thus, mout hotelkeepers do not confv‘1 Ldefend

85 Talling under thig régime of liability withowt fault and Wllln oven *

themselves strenvously against the introduction of this "noVOlty"better

it is explained to them that they would have no hope of getting aithout

decl in the context or g system of liability for fault (with or ¥ 1o

)
. +v with which ©
Teverssl of the burden of proof), in view of the verity with W
normally judge fault,

né
uce tle

However, it might perhsps i noiP

red
be preferable somewhat 0
psychological impact of

DT
Article 13, baregrvaph 3 by presenting theelby é 4
of strict liability legg openly., Thig could, for exemple, be donre s nos
reference 4o the liability of 4he seller, which ir extremely $€Ve
States as is shown by paragraph 76 of the Explanatory Report.

Mother queg
wishing or being able to
problem of the rel
Article 13, p

ol
) { thout e
tion whioh will simply be mentioned W1tent isther
aswer it definitely ot the present moieeper wd
atlonship betwoen the liability of the hotel uo®”

, pro
aragraph 3 of the preliminary draft and that of th&{iae €
of the food and dpink in question, which might possibly be intro¢ D'rectl
the basis of the Furopean Conve

i £ the P
ntion of 27 January 1977 or o
of the EEC adopteq by the Cor iosion on 23 July 1976.
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re ;
re Article 14 (Grounds of exonerationy

] of this provision, one sheuld

ot to speak of the "act or omission"
glect, as it seems that

consi wWith regax'd to paragraph
of :lder whether it would not be nore
he guest and not only of his Wroné

the
. e hotelkeeper should also be able to exon
auses damage to himself bY pehaviour shick could not be characterised as

a : :
i?ountlng to fault (such as that resulting from 2 lack of judgement) or
the act in question gives rise to strict 1iability on the part of the

Suest,

exe
ful act or ne
crate himself when the guest

rticle 14 is correctly
1gcts oY omigsions" without

Tn this connexion, paragraph 2 of A
e would nowever prefer an

i . : -
ormulated in the English version &% it speaks Ol
ts to foulbe

specifyi

OPeleylng that this behavdour amoul

von chorter bext which would only indicst® that the third party ‘contributed?
Horeover; the problem arises

thing 1MOTC) e
is contribution. Indeed, the provision

1
0 the damage (without sdding any
the co-1iability of the hotelkeeper and a

of what 3
Oflwhdi is the precise extent of th
nly seems to envisage the caseé of .
4+ and several 1iability applies.

thi L
1ird party when the principle of Jjoin
o the only one 1isble becsuse

Bu Y, 1
t what of cases in which the third party 18
. $he link in the cheain of causation' on which the

hisg 3
is intervention "breaks
~t first sight pased? In such cases (to

Clihiqs
lability of the hotelkeeper was ¢ .
poisoned by able companion who ad

the guest 18 his ¢ ded

-

should be completely

take a dramatic exsmple:
a few drops of arsenic 10 nis wine) the hotelkeeper
quired 10 oompensgﬁe the guest (or his widow)
the conditions of this

xomerated and could not be TE
n the pretext of joini and several 1iabilitye Thus .
. iy the text itself; merely

joint and several lisbility :
m?ntioning the problem in the Explanatory Report (paragraph 82) ig not suf-
ficient, Winally, we wish 10 apaw attention o the fact that the exoneration
Provided for und;r Article 14 seems onl; ° fhe case of the.hotel_
Eeeper being lisble under Artio i; :efpect of‘h%s
normalt 1iability which derives ¢ same PTOVLSLON,
Paragraph 2 allows him 1 e hifﬁself7 which all’coma’cl?ally 1nclud_gs
the possibility of invoking ds of exoneration provided for in
AI"tiCle 14‘ One migl‘l“t ther zhcther _/‘J"tiClO 13, Paragra,ph 3
should not be movéd 4o Article 14 solution wou}d be to delete
Article 14, since the grgunds of exoneration of the.vi?tlm or of a.tﬁird
Party (as also that of "force majeure”) and the 'p?lnolple of:the ?01nt.
and several lisbility of var persons who ?re llable,ari.r&?o§nlsed in
all legal systems, O gltern to maintaln.only ?he‘p11201p e of
Joint ang Several’liability in 51 provision hich would also apply
; ary draft.

. £ the prelimin
to the situations covered bY Ard ©

le 13, paragraph 3 as

from paragraph 1 of

t$he groufl

efore wonder 1
Another

ious
atively
a gener
jele 15 et sede
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) . the notel) - -
re Article 15 et segs (Liability for property brouzht to the hote

onility
. 1labl
. f 'bh].o
thile in principle approving the general outline O

n gotting the 97
We are very much aware of the difficulties we chall h:z’{edlzog;ie acocsswl’l
hotelkeepers to egree to them as they are alreaéy oppoéf sepe subjects w0
of our country to the Council of Rurope Gonvention on t‘eﬂ» o extent OF b
chances of success thisz time will certeinly depend to a.l:rg v
celling of limitotion to be fixed in Article 15, pzragraph 3. 1)
efer &%
¥ith regard more ecpecially to Article 18,.We“ﬁ°ﬁii iz does 10
strictle requirement thet the guest should lose hig ?1ghL* sgv (see
inform the hotelkeeper of the damage ags cocn as he dlSC?Vcii)
Article £89, paragraph 1 of the Swiss "Code des Obligations')e

eten'tion)
re Article 19, paragraph 3 (Rights of third particg in CaSe_Qi;EL"””’;
aﬂ&tio
” This provision does not gseem to correspond to thi eizloaiegO'
given under Paragraph 115 of the Explanatory Report. Indee(,ﬂccount be m@ﬁ
ricaliy specifies that the rights of third parties may on not:lkeeper’ ﬁ.ing
affected by the exercise of the right of detention by the ho"n of Speclfzu
according to the Report it would merely appear to be a qu(,astl(; Tave wth:m
thet problems of this type chell be determined by the natlonﬂﬁrly rathe
therefore be preferable +to express this idea directly =nd Clci-,hts whioh
WTepping it up in the conditionnl by spezking of third party rié

"may" exist over the property in question,

re ixticle 20 (a) (Persons

assimilated to a guest)

. in
We share the doubts expressed oo regards this Pr?vls%gz’o"whe
bParagraph 119 of the Explanatory Report. The sub jective crlteribusc. o
intention of requesting accommodation” could in fact encourage ”;* only s?
possible solution could perhops be that of assinilating to a.gu?vgs with ©
bersons as are in the hotel ond vho heave alrecady begun neSOtlat?il no bes
view to concluding = hotellk In any case, it ¥t ust ©

eeper's contract, mples ju o1
possible to exclude border-line cagegs totally as it is,for exathqn a per,s
difficult to explain why the guest should he better protected * $ 2

. a))e £he
who hag come to visit him or ig accompanying him (sce 4rt. 17 () f
to be noted in passing th

) aph 118 ©7 e
at the first example given in paragl??ng co mltiﬁﬂe
Explanatory Report to illustrate the rule retained by the Working
(case of 2 guest who presents h

a

k after hav? 8 pe”
imself at the Reception desk & '
reservation ang who i

c . coepel T
§ injured or is robbed before the hotel¥ probl&rl
able to inform hin of hig refaanl) ia a £o0d il1Insliabion of the




stion of implied acceptance

be noted that the extension
propesed under (a) of

on enalogous extension
as well, a point which
We are thinking

ussing the que
ally, it should
gituation, as
tion of whether
1 gituations
Working Committee.

z?:tAii.have brought up when GisC
of 1iab%§}e 4, paragraph 2). Fin
Articielzlty to a pre-contractual
showld n 97 naturally brings up the ques

ot be provided for post—dontra@tua

does n
in no? ceem to have been envisaged Y the
particular of the very frequent case in which the guest forgets some of

hig . :
know?elonglngs in the hotel on leaving, ©F of the case in which the guest
objelng}y’ and after having obtained t+he hotelkeeper's permission, leaves on
ct in the hotel after the expiry of the contract yith the intention of

Ire :
. turning to fetch it later ome



