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SENERAL COMMENTS

1. It is quite clear that the gonvention is engineered on a much
broader basis than the previous Council of Europe Convention which served

88 a regional instrument only.

2. A standard convention can, in principle, be of great value to
Overseas tourists who can familiarise themselves with their contractual

obligations before visiting the Republic of South Africa.

3. The present draft, however, presents quite a number of problems.
In some respects the text is ambiguous and liable to different interpreta-
tions., In other instances there is an infringement on common law and other

Tights of both the hotelkeeper and guest. It is obvious that both parties
will have to sacrifice or limit their rights which they enjoy in terms of

the South African Law.

4.  The term "hotel" (see for instance Articles 2, 15, 18 and 25(h))
is not defined, which means that in the RSA the Convention will be applica-
ble only to accommodation establishments registered as hotels under the

Hotels Act, 1965.

SPECIFIC COMMENTS

ur intention to give & detailed analysis of each
problem areas to prove

s concerned is

It is not o .
article; we will rather point out at random certain
that a thorough investigation and approval by all partie

Necessary if the matter is to be taken further.

Article 1 {as amended)

inition of the hotelkeeper's contract

to include all types of accommodation'establishments. it will be restricted
in the RSA to hotels only (paragraph 4 of General Comments) unless the term
"hote1" ig substitufed by "accommodation establishment' in the contract.

Notwithstanding the broad def

éinElﬁ 3 (as amended)

This article may present practical problems if the hotelkeeper's
' In the absence of

contract is not in writing and signed by both parties. - of
@ written document the Convention constitutes the agreement. Evidence must

Still be lead in any court case that the Convention constitutes the agreement
and that both parties have consented thereto. This may in many instances be

difficult if it has not been evidenced in writing.



Article 6 {as amended)

The term '"requested" should be substituted by the words "as
contracted" or words of a similar scope.

Article 7 (as amended)

Will contracts framed in terms of the phrase "in the absence of
agreement to the contrary" be regarded as the exception or contrary to the
provisions of Article 24 which provides that any stipulation which would
directly or indirectly derogate from the provisions of the convention

(determining a specific formula in Article 7) shall be null and void in SO
far as it would be detrimental to the guest ?

Article 8 (as amended)

Vacation of the accommodation on the day of the termination of
the contract is considered unreasonable as the guest still pays for that day
in full. A possible solution is to insert the words: "“... on such date and

time as provided ..." between thc words "or" and "by" in the third line¢ of
sub-paragraph 2.

Article 10

No percentage or days have been laid down in subparagraphs 1 and 2
respectively and no comments can be offered in this regard.

Your attenticn is also invited to our comments in respect of

Article 7 relating to the phrase: "unless the parties have agreed otherwise€
by contract!.

‘Articles 13 and 14

These articles may have consequences for hotelkeepers beyond the
normal scope of liabilities. 1In subparagraph 3 of Article 13 the hotelier
accepts liability for contaminated food or drinks manufactured or pottled

by someone else. His only recourse ig to sue the responsible person or
company. : -

Article 16

This article may also place an undue hardship on the hotelkeeper



Article 20

Tt is Telt that vehicles (subparagraph (b)) parked in the hotel
building under the constant supervision of the hotel should not be excluded
from "property brought to the hotel" unless the hotel specifically severs

itself from responsibility.

The period of one year provided for in subparagraph (2) is far
less than provided for by Section 11 (@) of the Prescription Act No. 68 of

1969,

Article 24
Any stipulation in the hotelkeeper's contract contrary to the

Convention will be null and void if it is to the detriment of the guest
We do not regard this as reasonable towards

only and not the hotelkeeper.
who may find themselves in a

hotelkeepers (small groups or single owners)
position of weakness vis-a-vis large travel groups.
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The Government of the United States has reviewed with consider-
able interest the Preliminary Draft Convention on the Hotelkeeper's Con-
tract, as well as the results of the meeting of governmental experts held
at UNIDROIT from March 28 to April 1, 1977. In general, it is the view of
the United States that the formulation of a uniform set of rules to govern

the most important aspects of the relationships betwcen the "international
traveler' and the hotelkesper would be an advantageous development. It is
essential, of course, that such a convention enbody proposals which will
result in an equitable distribution of rights and obligations as betwsen

the guest and the hotelkeeper
he hotelkeeper's or the guest's

liability arises in various sections of the npaft Convention. The fixing
of reasonable limitations is a difficult aspect of the work and certainly
an area in which the interests of the guest and hotelkeeper require the

most delicate balancing. It is the view of the United States Government
ention have not sufficiently advanced

that developments respecting the Conv

to permit any decisicns upon amounts Hof limitation at th%s stage. There
is one aspect of the problem, however, that might be reviewed at the De-
cember meeting of governmental experts. - The proposals contained in the
Draft base the limitation amount OB either 2 percentage or a multiple of
the price of the accommodation. While this method is one way of meeting
problems occasioned by the general qonetary inflation, some study of the
use of special drawing rights

would also merit consideration, particularly
in view of the fact that there appears

to be a +pend toward the use of
such rights in connecction with limitation clauses in various +ransport con-
tracts.

The problem of 1imitation of T

An igsue of major interest to the United Stetes, and which was
the subject of limited discussion at the UNIDROIT meeting in March, is
whether third parties who participate in the formation of the hotelkceper-
guest relationship, such as travel agents and tour operators, be given
rights under or have dutiecs imposed upon them by the Convention. Implicit
in the issue are numerous problems of definition. For example, what is
a tour operator, a tour organizer, 2 travel agent? coupled with problems
of definition arc difficulties implicit ip shifting relationships, for
example, the movement of a travel agent to the category of tour organizer
in dealing with successive clients. Also complex are the positions of a
travel wholesaler or that of transportation companies (airlines) that own
or control hotels. The Government of the United States is concernad
whether an attempt to deal with the rights and obligations arising out of
the interrelationships of guest-travel agent- travel wholesaler-tour
OrganiZep—transportation‘companies—hotels is not so complicated that the
exercise would raise so many problems that it might result in frustrating

the efforts to properly ostablish the pelationship between a guest and a
i cal rules

hotelkeeper. = major problem is the lack of uniformity of leg
as applied to these relationships by national laws. It is the position
of the Government of the United States that the current Convention be
limited to prelationships petween the guest and the hotelkeeper, with
references being made to intermediaries whenever necessary to'clarify
that interposition of an intermediary does not affect the basic relation-

ship.
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However, the issuss velating to third-party participation do

not dissipate by excluding them from, the current Convention, Exrensive

work has already been accomplished by UNIDROIT in the toup operator and
travel agency area by the 1970 Convention on the Travel Agency Contract.
In recent years therc have been new trends and developments in the intor-
naticnal travel business which obviously have 2 direct impact on matters
relating to the hotel-gucst relationship, Therefcre, the Covernment of

the United States recommends that UNIDROIT consider. after the hotolkceper's
contract has bcen brourht to some acceptable form, a peview of the Travel
Agent's Convention, in light of the ralationships which it would have
with the Hotelkeepers Convention.

The Government of the United States has the following commants
regarding articles of the revised Draft Convention (those set forth by
the Comnittee of Covernmental Experts), 35 well as those articles of the

Draft Convention not addressed at the Committoe's first meeting in March.

Article 1

There has been much support in the United States
or some other article, should set forth the definitions of "hotelkeener',
"hotel", Mguest', and "ancillary services". The United States supports
any attempt to clarify such terms, while recognizing that many civil law
countries may find too-detailed definitions unzcceptable. In addition
to supporting clarification of certain key terms, the Government of the
United States would support a definition of "hotel" or "establishment"
that would perwiit exclusion of minop seascnal operations, small lodging
houses, establishments which provide accommodations on a non-profit basis;
and establishments such as clubs which limit accommodations to their
members. ’

that Article 1,

Article 4

This article does not adequately address the situation where
a travel agent is acting as an agent of the traveler. {Information re-
ceived from the United States hotol industry suggusts that travel agents
act as agents for hctels only in vare instances and that they were not
nerpally authorized to bind the hotel unless specifically empowered by the
hotelkeeper, or,if the tpavel agent was part of the orcanization that
controlled cr operated the hotel). It is the position of the United
States that the Convention shoulgd explicitly apply to all hotel gussts,
even those who did not contract directly with the hotelkeeper. Accord-
ingly, Article % should be amended tc provide that a contract was cou
cluded once there was agreement by, or on behalf of. the guest and the
hotelkeeper. Such an amendment would. fop cxample,‘nrotect those who
entered into an arrangement through a tour organizerhand would allow

the individual tour member to scek brotection and make claims under the
Convention (and, vice versa

i bind the tour membep to those obligations
and duties owad the hotelkecpery,
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read Paragraph 2 of previsced Draft Article § should be amended toO
)a: '

"If a hotclkeeper's contract ;s concluded for a determined
period, the guest may continue to cccuby the accommodatlion
only on the basis of a new contract with the hotelkeeper
or his repruSentative."

n
[§1

of the hotelkeepel is required

at the consent
of the original agreement.

Su
ch a change makes clear th
expiration

fOro . X
continued accomnodation after
ticle 5 it i3 suggested that

ised Draft Ar :
reep "before midday"

th In paragraph 4 of revs Art
e phrase “on the day of termination® be included a

to avoid ambiguity.

nited States has exanined closely the
: auds the Committee's attempt to synthesize
various recovery provisions (originally in Article 7 and 8) into a single
article. Howaver, it is believed that the right of the guest agalinst
the hotelkeeper who fails to supply 2 promisci accommodation should be
¥ which would be simple and

revis The Government of thg U
vised Draft Article 6 and appl

5 L

‘ddréssed by an optional racovery provision C

Provide a lapge measure of automacity in operation. To many guests such
situation where the guest might enjoy

:hProvls%on would he preferable TO the .
¢ possibility of a larger measure of damages but face ?he requirement
?f formally :nitiating a law sult to establish the ques<lon of damage.

&Pecifically, the chgrhment of the United States would recommend a solu-

tion wherehy the Convention would patain the principle in Article & of
y the guest unless the hotelkeeper

giyment of actual damage suffered b > B 1Less et
t ranges for alternate accommodation that 18 eqlll\:\l(.l:lt or better than
-hat contracted for. Under this approach the guest. if he or §he were to
accept the alternate accommodation, would be entitled to the First (two)
Night's lodging free. The hotelkeeper weuld. in addition, be required
to pay any additionzl expenses incurred by the guest, such as for trans-
Portation and higher charges fop the alternateé accormedation. Any such
approach should attempt to encourage pemedies contemporaneous to the time
of damage and increase the 1ikelihood of avoiding lawsuits. In the event
that a guest does not accept equivalent or better accomnodations that
haYe been srranged for him by 2 hotelkeepel who does not provide lodging
O?lginally contracted for, the guest should be under an obligation to
Mtigate the damages that arise.

The Government of the United States also pealizes that in certain

cas e 0 3 ) 2 - J-
ses the hotelkeeper's ability to provide the conﬁrdctef for accommoda
eystay - Therefore; it 18 suggested

E;:gstis frustrated by guests who OV ) 21O L

e hotelkeceper have a right o= pocourse against certain quests

Who are in cverstay situations rwhich directly cause an overbooking situa-

'ElOD) and pefuse to give up their rooms at the end of the stay. Revised
P?Zﬁ: igtiClC 6 cQuld be amended to p?gvi?e”tziﬁaaagoiﬁikieiﬁz ?zi-ik-

has recover from the overstay qust any kcmégpa c iwotelkeeper
as to pay to the guest who was denied the room ifl guestion.



- Article 8

The Government of the Unjted States recommends that hotel re-
gulations should be duly brought

to the notice of the guest by posting all
relevant regulations prominently in the guest's  room and in the public
rooms throughout the hotel,

_ - To assure that the regulations are duly
brought to the attention of the Guests, the hotel regulations should, at
minimum, be published in both

Frerch and Engiish in addition to any local
language. : v
Article 3

The Government of the United States has re-examined its pre-
vious position with respect to defining the term "force majeure”, pre-
viously found in original Article 6. Revised Draft Article 9 should
be amended to rcad as follows: .

"The contruct may be canc,

2lled by the hotelkee @r or the
N .QL._~___~_.___iL_~_._____

guest before op during the occupation of the accommodation
by the guest ang without payment of damageg when, as a con-
Sequence of fopce mdjeure, it ig impossible fop the hotel-
keeper to provide, or fop the guest to occupy, said accom~

modation,n
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