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RAFT UNTIORE LAW ON THE FORMATION OF CONTRACTS IN GENERAL

Article 1

The conclusion of a contract shall not be subject
to any requirement as to form, unless the law or the parties
otherwise provide,

Article 2

1. The communication which a person addresses to another
shall constitute an offer if it admits the inference that the
offercr intends to be bound and if it is sufficlently definite o
permit an acceptance,

24 This communication may be interpreted by reference to,
and supplemented by, the preliminary negotiations any course of
dealing which the parties have established between themselves
and usage.

‘3. Offers to the public are to be considered, unless the
contrary is clearly indicated by the person making the statement,
merely as invitations to make offers,

article 3

A contract a term of which is left by the parties to
be agreed upon in further negotiations is not binding unless the

parties have provided in what manner it shall be rendered definite
in the event of their failure to reach agreement.

Article 4

Ll The parties may expressly provide that one or more terms
of their contract, Specifically indicated by them, shall be deter—
mined by a third person, designated by them or in accordance with
the procedure agreed by them.

2,  If the third party, thus designated, cannot or will not
fulfil his task, there is no contract,

3. The provisions of the two preceding paragraphs shall
also apply when the parties provide for s possible revision of
their contract.




Article 5

1a The offer shall not »ind the offeror until it has
been communicated to the offeree; it shall lapse if its with-
drawal is communicated to the offeree before or at the same time
as the offer,

2. After an offer has been communicated to the offeree it
may be revoked unless the offer states a fixed time for acceptance
or otherwisze indicates that it is firm or irrevocable,

3. . An indication that the offer ig firm or irrevocable
may be express or implied from the circumstances, the preliminary
negotiations or any course of dealing which the parties have
eatablished between themselves.,

Article 6

1. Acceptance of an offer consists of a declaration
commmicaited by any means whatsoever o the offeror.

2e Acceptance may also consist of an act which may be
considered to be equivalent to the declaration rsferred to in
paragraph 1 of the present article by virtue of the offer or as
a result of o course of dealing which the parties have estsblished

o

between themselves.

3. The offer may lay down a special mode for its acceptance.
However, a term of the offer stipulating that mere silence shall
amount to acceptance is invalid,

Article T

1. An acceptance containing additions, limitations or other
modifications shall be a rejection of the offer and shall constitute
a counter-offer.

2. However, il a reply to an offer contains additional or
different terms which do not materially alter the terms of the
offer, the reply shall constitute an acceptance unless the offercr
promptly objects to the discrepancy; if he does not so object, the
contract ig concluded on the terms of the offer with the modifications
contained in the acceptance.
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Article 8

1.  wWhere, &fter the conclusion of a contract, one ovmrty
sends the other a document which is intended to be s written
confirmation of whet has been agreed upon orally, but which
contains terms that add to or vary those of the original agreement,
silence on the part of the vecipient does not smount to an acceptance
of these terms, unless they are in accordance with a course of dealing
which the parties have established beiween themselves,

Pe Paragraph 1 of this article applies also where the
additional or varying terms are contained in an invoice sent after
the conclusion of the contract by one party or the other,

Article 9

l. An acceptance of an offer shall have effect only if it
is communicated to the offeror within the time he has fixed or, if
no such time is fixed, within a reasonsble time, due account being
teken of the circumstances of the transaction, including the rapidity
of the means of communication employed by the offeror,

24 If a time for acceptance is fixed by an offeror in a
letter or in a telegram, it shall be presumed tc begin to run
from the day the leltter was dated or the hour of the day the
telegram or cther written commumication was handed in for despatch.

Articla 10

l. If the acceptance is late, the offeror may nevertheless
treat it as having arrived in due time provided that he promptly
so informs the acceptor,

2. If, however, the acceptance is communicated late, it
shall be treated as having been communicated in due time if the
letter oxr other communication which contains the acceptance
shows that it has been sent in such circumstances that if its
transmission had been normal it would have been communicated in
due time; this provision shall not however gpply if the offeror
has promptly informed the acceptor that he considers his offer
as having lapsed.,
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An acceptance may net be revoked except by a revocation
which is communicabed to the offeror before or at ithe same fime
as the acceptance,

Article 12

The formation of the contract is not sffected by the
death of one of the parties or by his becoming incapable of or
resiricted in coniraciing before accepisnce unless the contrary
results from the intention of the parties or the nature of the
transaction.

Article 13

For the purposes of the present chapier the expression
"to be communicated" means to be delivered at the address of the
person 1o whom the communication is direcied,



TAPTANATORY REPORT

Introduction

1, Tn the framework of its work on the elgboration of an international
trade Code, UNIDROIT, assisted by a Steering Committee composed of
Professors David, Popescu and Schmitthoff, has so fer prepared a preliminary
draft set of rules on the formation of internsiional contracls in general
which, together with a Questionnaire, has been submitted teo a large number
of academiocs, specialised Institutes and cther Organisations dealing with
internationel trade,

Almost all those to whom the Questionnaire was addressed have
replied, Among these, mention should particularly be made of the lengthy
observations of the United Nations Fconomic and Social Commission for Asie
and the Pacific, the Comporatlve Law Ingstitute of Belgrade University, the
Max~Planck—Tnstitut fur auslandisches und internstionales Privatrecht in
Hamburg, Professor Biarmann of the Institut flur das internationale Recht des
Spar-und Kreditwesens in Mainz, Professor Enderlein of the Institut filr
auslandisches Recht und Rechtavergleichung in Poisdam, Professors Smith and
Black of the Scottish Law Commission, Professor Gorden, Dean of the Law
Paculty of Glasgow University, Professor Tallon of the Sorvice de Recherches
Juridigques Comparatives in Paris, Professor Tunc of the Centre d'Ftudes
Juridigques Comparatives in Paris, Professor Rodi2re of the Institut de Droit
Comparé in Paris and Professor Sacco of the University of Turin. The Inter-
national Chamber of Commerce and the Commisgion of the European Com-
munitles heve slso ennounced that they will be sending observstions, The
draft uniform law was in sddition discussed at a Round Table held at the
Scuola di Perfezionamento di Diritto Civile of the University of Cemerine,
with Professor Sacco in the chair., Many professors of civil law and com~
parative law from Itzlian universities were present: the proceedings of this
Round Table have been published under the title "ILa formaziore dei contratti
commerciali: A propesgito di un progetto di legge uniforme! (Naples 1976).

- The replies so far received by the Secretariat bear witness to the
wide interesgt aroused by UNIDROIT's initiative, not only =zmong legal theorists,
but above all among the diffsrent Organisstions dealing directly with the
regulation of international trade. There was a wide measure of agreement
with the decigion to begin the generzl part of the projected international
trade code with = chapter on the fundsmentzl problem of the formation of
contracts,



There were however some who, with regard %o the rules contained
in 4the draft, were of the opinion that no definitive judgement could he made
antil such time as its scope. of application had been better defined while
others have already proposed, as of now, limiting the application of the
aniform rules to contracts of a commercial nature, taking as an example the
laws recently adopted in a rumber of Socialist countries which are intended
to be applicable only to international trade relations.

With regard to these reserves the Steering Comnittee expressed the
view that, while it is understood tuat Lhe proposed Code will apply only ko
international contracits of a commercial nature, tihe exact deTinitions of what
is meant by "international" and npommercial!’ should be made at o later date
and included in an introductory section of the Code intended %o set out not
only %he sphere of application, but also the general aims of the codification,
as well as the definition of some other basic concepts, such as good Talth,
public policy, ete.

Only one reply objected to the choice, as a basis for the presentd
draft uniform miles on the formation of contrachs in general, of the 1964
Hague Uniform Law on the Formation of Contracts for the International Sale
of Goods (ULTIS).

In this respect the Steering Committee pointed out that the reasou
why rules drawn up for the contract of sale alone have leen Tolt to be equallr
valid as a hasis for preparing rules to apply to contracts in general i to be
found in the fact that, with rare exceplions {such as contracts of a,ssoo_iation)g
all the other typical international trade contracts are bilateral contracis,
of which gale is obwiously the best example. There gertainly are some aspscts
or problems touching on the formation of econtracts which, for the purposes of
a set of rules Ffor coniracts in general, require more detalled, or even
different, ireaiment from whai is ai present laid down in the aforemeniioned
Hague Uniform Law, restricted +o sals contracts. Tt was, indeed, precisely with
a view to collecting suggestions and proposals of thig type %hat the Quesiion-—
naire on the original draft was sent out, and +he present revised drafi shows
that a considerable number of those remarks have “een taken into sccourt.



Article 1

This article lays down the rule that there shall he ne require-
ments ag to form for the conclusion of confructs, except, of course, those
cases in which the law itself or the parties provide otherwise., This is
the rule laid down in the internal law of most of the civil law countries,
as also in many of the genersl conditions of the United Nations Fconomic
Commission for Furope. On the contrary, a written form is recquired
1ad substantiam"  in the national law of wmany Socialist countries (e.g. arts. 14
and 125 of the Soviet law on ihe basic principles of civil legislation) and
in the CMEA Genersl Conditions {but see the opposite rule adopied by ari. 24
of the Czechoslovak International Trade Code snd by § 35 of the GDR Law on
International Economic Contracts) while the written form "ad probationem"
is required for contracts for the sale of goods worth more than 500 dollars
in the American U.C.¢, (section 2-201).

In laying down the principle that there should as & rule bhe no
requirements as to the form of the contract, this article avoids speaking
of "offer" and “acceptance’ (cf. the wording of art. 3 of ULFIS ), on the
ground that in practice cases not infrecquently arise in which contracts
are only concluded after protrzcied negotizticns, perhaps after the inter-
vention of an intermediary, so that it becomes extremely difficuli to
determine which acts are to be deemed to constitute "offer® and Vacceptance'.

Article 2

In 2n e fort to define the notion of an offer, this article lays
down two essential requiremenis. The communication must:

(a) admit the inference that the offeror intends to be bound;

(b) be sufficiently definite to permit the conclusion of the contract
by mere accenltance,

The first reguirement serves to differentiate between a genuine
offer and a mere "invitation to mske offers”, It is self-evidente that, in
making = precise distinction between these two notions, account must also be
taken of the varicus factors set out in paragraph 2 of the present article,

On the other hand, as to the second requirement, it is understood
that, in establishing whether a specific offer can be considered sufficiently
definite or not, reference must be made now and then te the factors expressly
mentioned in the second paragraph of this article, i,e. '"the preliminary
negotiations, any course of dealing which the parties have estsblished
between themselves and usage", This should facilitate a practical solutien
to the divergencies on this subject between the different national legal
gystems: one only has to think of the fairly strict rules provided, for
example, in the Czechoslovak Code (art, 108, para. 1) and, on the other hand,
of" the very flexible rules laid down exclusively for sale contracts in the
U.8. Uniform Commercial Code (section 2-204 (3)).




~

Paragraph 3 of this article deals with tae proilsm of so—called
Noffers to the pusiic’, i.e. declarations which are addressed to an indeter-
minate maimber 2fF neprsons (engc people visiting a department store the readers

(]

1

of a newspaper, those who frequent a public place or a stock exchange, otCa )
Haither the 1964 Hague Thmiforn Law on the Pormation of Gontracts for the
International Sale of Goods, nor the U.C.C¢., nor yet again the Czechoslovak
(ode or the Law of the Ferman Democratic Republic on International Hconomic
Contracts conbtain any provision on ihis particular quesbion, and it has been
argued that this iz due to the fact that such cases arise losg frequantly
in international trade practice (of. Mertens — Hehbhinder, Interrnationales
Kanfrecht, 1275, p. 321 et seq.) Many replies to the UNIDROLT Questionnaire
expressed a different view however and held thot a specific regulation of
"offers to the public” by the future International Code would be all the more
degirable inassmich as the various national laws provide widely differing so-
lutions to the problem. Indeed, while certain legal systems consider offers
to the public to be, at least in principle, merely invitations to wmake offers
(seey as far as the Common Law is concerned, Cheshire and Fifoct'slLaw of
(ontract, Oth edn., 1972, p. 26 et Seqn)? aceording to others they have the
nature and validity of authentic cffers (e.g. art. 1336 of the Italian Civil
Code). The provision contained in paragraph 3 of this article ig clearly
intended to achieve a compromise solution, but it must be understood that

in order to amount o a genuine offer an "offer to the publich must not only
chow an express indication in this sense hy the person maling the statement;
but also fulfil the other raguirement provided hy paragraph 1, i.e. to be
sufficiently definite as +to permit the conclusion o the conirnct by more
acceptance.

Articles 3 and 4

According to paragravh 1 of Article 2 an offer, apart from
revealing the intention of the offeror to be bound, must also he sufficiently
definite to permit the conclusion of the contract by acoep’sanéea This meana
that if an offer does not meet the required degree of definiteness in its
terms, it will be considered to be a mere invitation to treat and therefore
cannot provide the basis for a valid contract. In practice, however,; it
quite freguently occurs that the partlies, when concluding their contract,
leave one or more of its terms open, but neverthelesms intend to enter inte
s binding agreement and in fact refer for the determination of the out-
standing terms %o an agreement to he made by them at a later stage or to
z third person.

Tn these cases the problem arises whether, notwithstanding such
omissions, %the contract may be comsidered to be valid and enforceable and,
if so, what are the criteria on the basis of which the missing terms are to
be determined.



The articles wnder consideratiorn distinguish between the two
hypotheses and with respect to the first adopt the solution that so--called
sgreements to agree are to be considered not binding, unless the parties
have made provision for the manner in which the term left open is to be
made definite in the event of failurce to reach agreement {(articlie 3) (see,
for analogous solulions provided for by the various naticnal laws, among
others, Section 2-204 (3) U.C,C.; Articles 113 snd 123 of the Czechoslovak
Code; Treitel, The Lew of Contract, 3T% ed, 1970, v. 52 et seq.; Stoudinger's
Kommentar BGB, 11th eq, 1957, Vorb, 17 on & 145; bﬂrco, Il Contratte, Turin
1975, p. 561 et s60. ).

Such @ possibility is expressly admitted, on the other hand, as far
as the reference to a third person is concerned, provided that a) the parties
directly designate the person entrusted with this task or at least agree on
the procedure to be followed Ffor his designation, and b) such a third person
is called upcen not to determine the whole content of the contract but only
one or more specific terms expressly indicated by the parties (Article 4,
para. 1)}, The first requarement ig in line with the results achieved hy
the I.C.C. Working Party on "Specialized Types of Arbitration" (see Draft
gtandard clause and rules on the regulation of contractual relations:
Appendices IT and IIT of Doc. No. 420/205 of February 2, 1977), while the
second requirement aims at avoiding the use of the so~called blank signature
{"biancosegno") epparently admitted, for instance, by Article 1349 of the
Italian Codice Civile,

According to paragreph 2 of Article 4, the determinaticn of the
missing terms by the third personr is considered to be an essenitial condition
for the validity of the contract: in other words, if the third verson desi-
gnated by the parties cannot or will not fulfil his task, for any reason
whatsoever, the contract will have no binding force.

Finally, as particularly in comnection with long~term contracts
it often occurs in practice that the parties refer to the determination of
a third person with & view t¢ making it possible to adapt their contract to
changing circumstances which could upset the equilibriwm of their originel
agreement (see e.g. the so-called hardship clause), paragraph 3 of Article 4
expressly also extends the provisions of the two preceding paragraphs to
guch cases of revision of the contract.
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Article &

The problem of the revoecability or irrevocahility of the offer is
one of the most widely disoussed guestions regarding the formation of con-
tracts: indeed, wheress in many civil law couvntries {the only significant
exceptions being Trance, Itnly and the Tetherlands) an offer usually Hinds
the offeror for a length of fime established by himself or for the time an
nfferee would normally require to accept 11 (See Aunstrian ABGB, § 862

Gernart 3GB, § 145; Swiss "Code des obligations™, art. 3, as well ag the Scan-
Qinavian countries), the Common law countries recognise the opposite rule-on
account of their well-lmown conceptual difficulty in acknowledging the
existence of anv legal relationship without a corresponding congideration
(See David, "Les contrats en droit anglais®, Paris 1973, n. 92 et Heq. ).

Tt should however he nobted that recently the “inding characier of the offer
has not only been recognized by the Ggechoslovak Code {(art. 108 para. 27,

the (MEA General (onditions (art. 1 para. 3) and the GDR Law on Internsa-
tional EBconcmic Contracts (3 29)? mt aleo, albeit to a limited sxtent, in
the relationships beiween merchants and, subject to speeific objective Tormal
requirements, by the U.3, Uniform Commercial Code iteself (qeotion 2—205)u

Given that, in actual fact, even in a systen which laye down that
offers shall be revosable, there is always the poseibility of stipulating an
irrevocable offer, just as there is the pessibility of stipulating a revo-
cabie offer under a syshem which lays down that offers shall be irrevocable,

Given that, in actunl foot, even in & system vhich lays down
that offers shnll be revocable, there is 2lways the possibility of shipu-
lating an irrevocable offer, just &g thers is the possibility of stipulating
a revocable offer under o system which lays down that offers shall be irre—
vocable, the present zrticle, in accordance with art., 5 of the Uniform Law
on the formetion of international contracts of sale snd in order to satisfy
the requirements of international trade, aims at 2 compromise, half--gay
between the fwo contrasting viewpoints: on the ome hand, it leys down the
rule that the offer shall be revocsble until such time as the orferee has
gent his acceptance to the offeror or has at least completed some act which
could he considered oz equivalent to acceptance; on the other hand, it
admits an exception to this rule, precisely in thosc cases in which the offer
indicates a time limit for acceptance or in those vhere the offsr is expressly
declared to be a "Tirm™ offer. The {act that an offer is a "firm" offer may
also be inferréd, failing any indication to the contrary by the offeror
himself, from ‘*the circumstances, the preliminary negotiations or any
course of desling vhich the parties have egtablished betueen themselves. ™
(paras 3).
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Ariicle 6

This article, which closely follows art. 6 of ULFIS, aims at
finding a solution to two sets of problems: on the one hand, the method or
methods by which the offer may be sccepted; on the other hand, the moment
from which accepicnce 1s effective,

The solutions adopted in vespect of the first of these points are
as follows: '

(a) express acceptance d.e. expressed hy o special oral or written
declaration addressed or semt by the offeree to the offeror;

(v) tacit acceptence  (presumed or implied) resulting from any act which
"by virtue of the offer or as a result of a course of dealing which the
parfies have established between themselves" shows beyond sny doubt the
offeree's intention to accept the offer (for example, a typical act of
performance) and which can therefore be considered as being equivalent
to an express acceptance;

(¢) acceptance by the method specially prescribed in the offer, bui
without the offeror being able to stipulaie in his offer (i.e. unilaterally)
that the offerce's gilence will be regerded as acceptance.

It is not specified vhether and to what extent mere silence on
the parf of the offeree may possibly be regardsd s tacit acceptance.
Silence may, however, be regarded as acceptance by virtue of a course
of dealing which the parties have established between themselves (see
Mertens - Rehbinder, op.cit., p. 333; Dolle, Kommentar zum Einheitlichen
Kaufrecht, 1976, p. T17).

As regards the time from which acceptance takes effect, it
should be noted that the so~called receipt theory has been adopted
in the case of express acceptance (VAccoptance ... consists of a decla-
ration communicated Ly any mesns whatsoever to the offeror'), bul the
acceptor is not, on the other hand, required to inform the offercr of the
act he has performed (equivalent to acceptance) in the case of tacit
accepiance.




A comparigon of the law currently in forcz in different countries

veals a general acceptance, as regards certzin aspsctz, of the solutions

proposed in the present article +this is the case with regard to SXPTess accep—

tance defined as a declaration which is commnicated to the offeror ar also
for taci® or implied acceptance, which consists of an act which expresses

the intention of the offeree to accept as, for example? oy part performance
(”commencement d'exdcution®), Ly the des spatohing of the goods or by the pey-
ment of the price, or hy a promise to despatch the goods or to pay the price
(see, for example: § 151 of the German BER: art. 1327 of +the ltalian Civil
Code; § 844 of the Avstrian ARGE; arb. 114 of the Czechoslavak Jode: § 30 (4)
of the GDR Law on International Beoonomic Contracts and, althoush Limited %o
sales only, sectiion 2-208 (1b) of the American Uniform (ommercial Code}. Such

solution certainly meets the needs of internationnl trade, at lsast where
1t 8 necessary that performance of the coniract should hegin ag soon asg
possible. 7

The soluiion based on the receipt theory is not, howsver, generally
accepted for the time from which acceptance has effect. As we krow, the
Common Daw countries generzlly adopt the oppesite rule, that is the "mail
box rule’™, while gtill other countries, such as Italy, Bgypt and Rumanie,

provide for an intermediate solution (see srts. 1326, para. 1 and 1335 of
the Italian Civil Code).

Lastly; as regards tacit accepbance,; which the acceptor is not
required to notify to the offeror. it should bhe pointed out that only the U.0.C.
(Section 2~206(2) ) and the GOR Law on International BEconomic Contracts (§ 30
(4) ) require that notice be speeifically given to the offerar in order for
tacit accevtance to take effect while in oiber legal systems, as for example
Italian law, failure to giva such notice merely entails the oficree’s Leing
required t0 compensate any damage (%ruo 1327 wvara, 2 of the Iiziian Civil Code ). {

Article 7T

This article, which corresponds %o art. 7 of ULTLS, was in general
deemed io e satiafactory ny those who replied to the UNIDROIT Guestionnaire.

As a matter of fact, the rule met forth in the first paragraph is
nowadays universally accepted (see, e.g. § 150 (2) of the Gorman BGB; art.1336
para. 5 of the Italian Civil GCode: for Inglish law, cfn Treitel, op.cit.,

p. 18; see also art. 112 of the Czechoslovak Code; § 31 of the GDR Law on
International Economic Contracts; § 1 para. 1 (b) of the CMEA Ueneral Condi~

tions),



- 13 -

¥Wore open to discussion is perhaps the provision contained in
the second paragrapb: there are in fact certain legal sysfems, such as the
Common Law and the Socialist systems, where an acceptance of the kind envi-
saged by the provision under consideration is considered in reality to be
nothing more than a counter—offer, in acknowledgement of the general rule
set out in the first paragraph. It should nevertheless be noted that other
systems expressly recognise in the case of an acceptance containinyg modifi-
cations or additions which do not, however, bring aiout any substantial alte-
ration in the original terms of the offer and, falling somg mulck raaction hy
the offeror, that such medifications or addibions must be conzidered as having
ween tacitly accspvted By the latter and as such become part of the final
agreement (sea on these lines, § 6-2 of the Scandinavian law on the general
part of the law of contract and, although limited to the relationship between
merchants ("commercants"),section 2-207 (2) of the American UGC)

Articie 8

This article deals with two situations which are encountered falrly
ofter in international trade practice. The one is where a contract has already
hgen made either oraliy or by informal correspondence and one party Sends to
the othier a document ("letter of confirmation”), the purpose of which is
simply to confirm what has already been agreed upon, wut which may sometimen
also contain terms or conditions as yel not discussed between the parties;
the other situation is one in which one party, after the corclusgion of a
contract, sends to the other an involce or other document which relates to
nerformance, hut also containg terms that add {o or vary those of the
original contract. In hoth cases the questiorn arises whaether
or unot such additional or varving terms unilaterally
proposed by one party after the conclusion of the contract are binding on the
other party if he does not expressly object to them once he has been given
notice thereof.

The stands taiten by the different legal systems on this subject
vary considerably: in fact, as regards the so-called letter of confirmation,
only the German and, to a certain extent, the Austrian and Swiss "doctrine”
and case-law secem 1o accept that the silence of the addressee amounts to a
tacit acceptance oy him {"Schweigen auf Bcv*@ilguﬂgsschr01bgn bedeutet
Armahme® } (See RaSEL, Das Recht des Warenkaufs, Berld Ln_Tu01n zan 1957, T,

p. 97 et seq., Somnenberger, Verkehrassitlhen im Schuldvertras, Minchen 1970,

p. 216 et seq.), whilst for invoices a similar rule would seem to be admitted
only in Trance and Bel:ium (”faotumaaooeptée”) (see Berlioz, Le contrat
drtadhésion, Paris, 1973, p. 64 et seq.). In all the other systems silence

onn the part of the addressee may be considered as acceptance of the terms

or conditions at issue only in excepbional circumstances, s.g. if they have
been inserted in prior contracts »r are commonly msed in gimilar transactions
and consequently correspond to a course of dealiny hetween the parties or o

g veritable usage of the particular sector of trads concernsad (see Schlesinger,

op. cit., p. 135 et seq.; Buropean Court of Justice, 14 December 1976,
No. 25/76).
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Thig is precizoly the golution envis:

wrad hy bhe articls

consideration. After all, even nccerding to German law, ne acceptance will
e inferred From silence 17 the sender of the letter of confirmation fraudu-—
lently introduceg torns differsnt from those which were pfeviously
negotiated, i.e. the additiconal or wvarying fterms are of such an wmsual
nature that he could not reasonably have expected them to b2 accepted by

the addressee (cfn RGH 20 Harch 1974, in DRechisor. 1974, 1059 ).

Article 9

The purpose of this artiecle is to specify the time during which
acceptance must be made in order to be effective. Trom the culsel one
should mention the two typical cases which have to be distinguished: first,

£
where the offer has been made inter praesentes or by telephone {crcept
; ¥ |, Pl

however, when the person speaking on the telephone is not himsel? a party

to the offer and is ounly acting as a messenger, merely passing on the messages
he has received) and, secondly, undoubiedly much more common in internstional
contracts, the case where the offer reaches the offeres in writing (by letter
or by telegram, by telex or even a megsage given ¥ia The telephone ). In the
first of these cases, it 1

b

s understood thaet acceptance shall bhe Pimmediate®,
unlesg the circumstances of the case do not indicate that there shall be
gsome time for reflection. In the second case, on the other hand, one has fo
distinguish according to whether or not the offeror has set & time-limit on
acceptance: on the one hand, acceptance is clearly ineffective if it fails
30 reach the offeror in the time laid down - this time runs from the date
on which the letter or telegram containing the offer wasg sent. On the other
hand, acceptance must be made "within a reasonable time, due occcount being
takenr of the circumstances of the transaction, including the rapidity of the
means of communication employed by the offercr'. Lastly, it

should be noted that these rules apply not only to cases where there is an
express acceptance but also where there is a tacit or presumed accupiance,
i.e. where the offeree signifies his acceptance by performing one of the
acts which, under Art. 6, paragraph 2, indicate his intention 1o accept.

Article 10

This article which corresponds o ardt, © of ULIIS deals with the
various csses where accentanco is late and to this end makes a distinction
between two situsations: first, the case in which the accepltance is made late,
i.e. when the offeree notifies the offeror of his acceptance or performs
some sot equivalent o ccoeptance outside the time-limit fiwed in Article 8
for & normal accepiance; secoundly, the case in which accepiance is transmitted
late. Thig occurs when the offerece himself declares hig acceptance in time
but it is nevertheless late in reaching the offeror {owing to a dJelay or to
some other irregularity in its transmigsion Ly third parties, e.g2 the postal

services}o



In the first case, acceptance is regarded as having no effect,
uitless the offeror immediately notifiss ths other party of his intention to
disregard the delay and %o consider the zcceptance as valid (bee €ao
art. 1326 para. 3 of the Italian Civil Code; art. 35 of the Rumanian Civil Codel
Although various lezal systems adopt the converse solution and consider late
acceptance as a new offer (which means in practice that the orizinal offeror
hag more time in which %o let the »iher party !mow whether or not he intends
1o acceplt: bDes, @.g.. § 150 (1) of the German BGH or § 4 of the Scandinavian
Law on Contrachts), only ocne of f?e replies vecaivad by UEIDROTT indicated a
preference for this latier rala.

In the second case it is precisaly the reverse principle which is
laid down. Thus, provided thal the offeror be shown that the offerce was not
the cause of the delay, a declaration of acceptance which ia late in arriving
should, as a rule, be considered fully valid, and the only way to prevent th
contract from being concluded is for the offeror to notify the offeree al once
that his offer no longer sitands (mbﬁ, in tho same sense, for example, § 149
of the German BGB; art. 5 para,° 3 of the Swiss Code of Obligations: art. 111
of the Czechoslovak Code; % 30 (3) of the GDR Law on International Economic
Centracts; § 1 para. 2 of the CIINA Ceneral Conditions). The substance of this
provision has not met with criticism.

Article 1%

Seeing that under Article & paragranh 1, “"acceptance of an offer

cousists of a declaraticrn cowmunicated Ly any means whatsoever bo the offeror,
it is logical thatl under the present article, dealing with the problem of
whether or not acceptance is rovocable, revocaition is admitied provided that
it 1s brought to the notice of the offercr either Lofore or at the ssme time
ag acceptance. Morcover, this type of provision can be found in all those
legal gystems which, like the present draft, follow the so~called "roceipt!
theory, for example, § 130 (1) of the Gorman BEE: art. 9 of the Swiss Code

of Okligations; § 7 of the Scandinavian Law of Contract;

brticle 1328, para. 2 of the Iialian Civil Code; art. 37 of tie Rumanian Com-
mercial Code; Article 109, para. 1 of the Czechosloval Code. The situation
s more complicated in the Common Law countries. Here it is the "mail box
rule™ which is followced: on the one hand, acceptance {and with it the con-
clusion of the contract) is considered to take effect from the time when the
offerse sends the offeror his declaration of acceptance; logically, it should
not be possible to revoke this acceptance subseguently. However, on the other
hand, even these legal systems tend towards admitting that an acceptance may
in practice be revoked in certain cases, always provided however that the
revocaltion reaches the offeror cither before or at the same time as his
acceptance (as would be tie case when the acc ceptance has beewnr sent by letter,
bat this will only reach the offeror on a certain day X and the sender sub-—
sequently decides to revoke his acceptance hy a felegram or telex message




which he knows will reach its destination before day X) {(see Lagergren,
Tormation of Contract, in Tmificatiorn of Law Governing International Sales of
toods, ed. by Honnold, Paris 1266, p. 665 oh sed. ).

Article 12

The effect on the offer of the offeror's or offarce’s death orv
supervening incapacity rerallv depends on whethar or not the particnlar

offer iz binding on the offeror. In fagt, the ocourrence of the above-

mentioned events in the case of such a binding offer would not usually hindsr
the conclusion of the contract, unless of course the intentkion of the parties
or the nature of the transaction calls for a converss golution in the specific
case (see, expressly on these lines, §3 152 and 130 (2) of the German BGH;

§ §52 of the Ausirian ABCE:; Article 109, para. 2 of the (zschoslovak Code
and, for the death or incapacity of the offeror only, art. 1329, para. 2 of
the Ttalian Oivil Code); vice-versa, in the case of a revocable offer the
death or incapacity of cne of the two parties almeost always results in the
termination of the offer (for the Common law systems, see Treitel, op.clt.
pages 44 -~ 47), and only the Italian Civil Code stipulates that the offew
remaing open even in these circumstances, provided it was made by a msinesg-
man in the exercise of his tusiness (cf. art. 13307,

The present article lays down, as a general rule, that the denth
or incapacity of one of the parties prior to the conclugion of the contract
does not prevent the said contract from being formed subsequently. In 80
doing it reflects the fact that, in international irade, offers and accep—
tances are frequently made by and to firms and not by and to individuals.
loreover, the reverse solution 1s expressly admitted when this gorresponds
ta the intention of the parties, or i it presulis from ugage or the nature
of the transaction (for instance, in the case of a contract intuitu personae)n

T+ should be noted that when the draft speaks of the supervening
incapacity of one of the parties, this does not cover the case of a person
whose legal capacity is restricted or reduced as a resulit of the opening of
hankraptey proceedings or Some gimilar procedure: these cases are coverad
in national law by special rules which, at least in part, are of av
administrative or proccedural law character and althouzh some of the replies
received by UNIDROIT to its Questionuaire were of a different opinion, it was
thought that in regard to these rules a uniform international solution would
be inappropriate, 1f not impossible, to achieve in practice.
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Article 13

In determining the momont from which the offer or declaration of
acoepiance or else revocation of the offer or acceptance iakes effect, the
present drait follows the "receipt” rule, i.e. it provides that thay talie
efffect as soon as they resch the person %o whom they are addressed, but not
before {see Articles 53 &, para. 1 9y para. 1; 11 ).

The term "fo Le communicated” raises a series of probplems of intar—
prefation. First, one has o decide whether in order "to be communicated?
to the person to whom the declaration is addressed, it iy sufficient that it
has Leen deliversd ot his address, or whether the declaration must necessarily
have come fo his knowledge. If one opted for the first solution, ons would
still have to decide whether the declaraticn could be handed over equally at
the private address or at the “musiness address of the person to whom it is
addressed, and moreover, in this last case, one would have to decide whether
the handing over of a declaration outside office hours can be considered to
take effect immediately or only as from the time at which offices re—open.

The present article sets out to olarify this point in favour of
the solution whereby az declaration is to be considered to have reached the
person to whom it is addressed by merely being handed over at his address
(see, along these lines; a decision of the B.C.3.C. Court of Justice,
10/11/57, yol. ITIL; page 200 and also Article 1335 of the Italian Civil Code),
however without malting any speoific provision for the other cases whioh must
accordingly e decided by the judge's interpre%ation of the individual case.

There was general agreement on this provision among those who
replied to UNIDROIT'a Questionnaire, even though, in order to reduce uncer—
tainty as far as pousible, i% has been proposed that delivery must be effected
"in the mnormal manner and in accordance with the practice of usiness rela—
tions', "to the buciness address of the person +o whom the communication is
directed” and Yat the time at which he might reasonably be expected to e
present there®.









