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I. INTRODUCTION

In accordance with. ?he Ln‘fructlons glvnr by -ghe Governlng Councilt
at its I’*-ﬂth session in April }°7=-'+h9 oecrﬂtarldf preparsd a detailed
preiiminary study on the contrant of facloring dealing cssentlally with
three .questions, the: prart1Cal ‘Aspents of factoring operatlona, factorlng
under. national law -and the. spvc;;:c p“0b16m raised by 1nternatlonal
factoring.: fhlv,J*UdJ, Logether with o “Guestichnaire alse prepared by
the Secretariat, was communicatsd to'a rﬁstrlcted number o; academio lawyers
who are experts in this matter and fo the buSLnaqs czrcles directly concerred.

‘ *he present document tcntains an nna1y51s of the replles to thevu
questionnaire which will be submitted to o rnstrlcted grolp of members of
the Governing Council, the constitution of which was deczded by the Council
at its S6th session*in"May 1977. On'the basis'of this" ana1y81s the .
restricted group will report hack to the Goverting Council on' the desira-
bility -of settlng up a Study Group ot a Fommzttee of Governmental Experts
to prepare unlform rules on- the aontract of factor:ng. ‘ :
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- meet to the same extert. Tn addition,

IT. REPLIES TO THE QUESTIONNAZIRE

L T T

Question rnc, 1 -~ 1Isg it necessary - or at least useful - o Proceed to

the preparation of uniform rules on factoring 7

Thé replies to the'quesﬁionﬁéire indicated widespfaaq:éuppéft for
PNIDROIT's initiative. One reply in particylar laid stress on the capecity
of factoring to respond-te needs which other Tinancing techniﬁues faiijto'
‘the importance of international =
~factoring was underlined in view of its contribution to the financing of
small and medium enterprises, which thereby grants them access to inter- ]
“rational markets, notwithstanding the limits on their financial ang
“administrative means. IR }

Almost all the replies ﬁhérefdretl)‘emphdsiéed'the valuehdfi' _

“drawing up unifofh”fulés'gOVerning the factoring contracf(Z).:”SOMéiyépn%hgé

‘were neverthéless sounded regarding the scone of such rules and one reply,
while noting that the establishment of uniform rules for factoring would be
of ascigtance, pointed out that this would be a major undertaking involving
the treatment of a whole range of priority problems not confined to factoring
and should thus be seern as part of a larger, long~term objective.

~nother reply in similer vein indicated that if the rules were
Lo be designed o cover all factoring transactions and 2ll issues arising
therefrom, then this would involve widesprezd and fundamental changes in
various branches of general law which would take decades to resolve. With
special reference to English law, the suthor of thess remarks abserved that
Tactoring transactions are governed by the general law relating te the
assignment of receivables which would thus involve the law relating to
contracts, properiy, security rights and principles of equity and trusts law.
in addition, in international factoring difficult conflicts of law questions
would arise which would not be easy to resolve since there appeared to be

{1) One reply, while recognizing that uniform rules on factoring might be
useful, indicated however that they were not indispensable in view of
the fact that over the last ten years Eurcpean Tactoring companies had
been born, developed and in general prospered,

(2} In view of the significant vesition and extent of international operations
of United States factors, the importance of the laws and practice of
factors in that country was ctressed in cne reply.




”11mpact of lnsolvency on the aeglpnpe ® rlghts and 8¢ on.

less Uniformity and ‘foré Uncertiinty fhs o confllctb rules in-this area
than in most others. In censequence a factoring agreement. -arid:. Vransactlons
carried out under it raise gensral quecltidns Sich au whether 2 'debt can be
assigned, the formalltles of assignment, the extent to which the assignec

‘takes the' dept & utgﬁct to defencnf ‘ard r*chta of sei~off wﬁether such
~d¢fences can “Be cxrluded in the or1g¢nal COnE“aCt the 1"ae"sol1.41:1.0:': of prlcrlty

confiiéts whare “the: same debt e subjecteﬁ to two of mcre 1nterebts, the :

“He’%ﬁé%é?' 'suggusted that the task could be kept within refﬂﬂ

'onable ‘bounds only 1f certdln ithlal reatrl thhS were 1mpcsed and cited

the follcw1ng'

(a) conflnlng the harmonzzlnc measures to the factorlng of rece1vahles
arlszng from expo t Lranqactlong,

(v) excludlng rrglqtratlon and nrlorlty rLleq from the scope.of the., -
proposed convention B

() excluding the impact of insolvency from the scope of thb”propbsed}
convention- and - —_ . ,

SR

Teps -

VO restrlctlng the” harm n1?1ng meavurps to baslc prlnciples and Fules

“ 7 that can ke’ readlly dgreed, leuv1ng d1fferences in detaals between

" the laws of one State and those oP another to be resolved by unlform
'COﬂfl.cf of law TH1PE;( T oo

L
CoreT e i

_fi) The author further mof:vafed the llﬂ]tlnh of the scope 0’ the future

"rules on factorlng by the fOilﬁWlnP drguments
i "Property igsues P&Ldtlhg to the fdc+0r1ng of rece1vables (wlth which
. must be linked publlc n"tlce requ;rwment ) such as rﬁplstration) form part
m”of '8 muck wldP“ complex of prohlems rot nonflned to factoring. Receivables
. ”TJnan01ng is clo ely 1ntertu1ned with atoclmln-trade firancing (the fermer
. usually stenmln; from the 11ttcr3 and quosflcnq of perfection and prlo-
’°%r1t1e° need to be regulated by an nntl“eiy dlstlnct convention bn security
:“over movables, along the funﬂtloral lzneg of Hrtlcle 9 ox‘the Unlform Com-—
:'mer01al Gode. (For this same ”Pason, I have submitted in a qepaﬂate memo-
randum to UNIDROIT thet the saourity avpects of leasing should .be excluded
from .any model leaging law), . e SE
© 8imilarly, “the impact of ingselvency of the debtar -on “the factor s
rights is part ¢f the wider problem of inselvency: ‘law, best dealt with by
a bankruptcy convention (the present draft European Bankruptcy Convention
is a useful starting poirt, but requires considerable modification).
Pending harmonization measures the treatment of repistration of pric-
rity issues and the impact o* insclvency is best left to the applicable
national law, as =elected by econflict of lews rules. Similarly the detail
involved in the applicatior of a particular concept should, so far as not

l/.
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Question no. 2 - Should such rules apply only to internaticnal Factoring

or also cover domestic Tactoring 7

Opiniens on this question were divided aithqughyaim%jority favoured
the restriction of the application of the future rules, at lezst in the first
instance, to international factoring. A number of.arguments’wefe;advanced
to support this view, in particular the fact thaé i; wou1d he'extquely dif-
ficult to apply - uniform rules in the various cggnt:ies, each of which has
its own commercizl law and which, moreover , in'éonnexion with factoring, base
their--caselaw on different~principlés." A éecond reply stressed that opposition
to the introduction of udiform rules would be ;gss'strongrfépiinterhagiqnal
than for domestic transactions while = third, also pleading for,limitaﬁ;pn
to international factoring, peinted out that domestically each factor's oun
fcontract mist set the ruleés as between him and his client. Only when one
factor succeeds another and there is a letter of indémnity'agfe§ment hetween

them would the matter of uniformity arise, !l

{continuatiop of note)_ L ; :

' capable'of‘being fésoived readily by agreement, -be left: to %héihppropriate
national law. For example, most countries allow.the debtor “to set up

' against’ an assignee o a debt defences and rights of set-off that would
‘have been available against an assignor, but theqrﬁléé diﬁfer as to what
.may be set off and the conditions in which a'right_of\éef—qff_may be
exercised, Insofar ag agreemen® can be reacheq pn‘uniform rules of set-
off in relation to the factoring of debts arisingmfrom BXDOILES” €& fuch
the better; but there is a limit to what can be achieved in this direction
in reasonable time, and residual differences can properly be left to be
dealt with under the reiévant national law, _ -

For these propnsals %o be effective; it is essential that steps be
taken to harmonize the conflict of -laws rules relating to the asgipnment
of debts. . As the Working Paper rigﬁtiy peintg out, this is an ares of
great uncertainty. The formulatioh of uniform conflict of laws rules
relating to the assignment of debts (or at the very least, to the assign-

- ment of receivables arising from expert transactiong) would be of great

-value,. ™

(1) This reply further indicated that in the United States of America a uniform
 letter of indemnity has been developed thorough the Naticnal Commercial
Financé'Qanergpqur, l




-+ internal and 1nte%n Hional fa.t..lng.

o Other 1w:—q:al:aesh however saw advantagés in nxtend*ng ‘the 'Scope=6f
the future rules to cover domestic factoring alsc and ona in particular”
:uggesxed that ideally a commorn code sheulid be adopted by ag nany countries
8 possible, whenevar ‘possible replaving 1nappropr1ate‘exivtinr degislation.
SucH an’ international code, it vas urged, cweuld ssimplify the cr=rations of
-factors andg. kenefit both donestic ang ancrnatlonﬁl trzde, perhaps with sodme
resulting saving in:.costs It was also peinted out that a dual régime would
.rertalnly present dIfflCu1T165 and indeed conflicts and thdt‘a‘URifled‘
régime would previde an element of simplificatian which- would be: greatly
appreciated by bankbi:-lhe author of these chgervations also recalled that:
in therframework~nf the European Tconomic Comuunity the introduction of
freedom to provide hanking services might well blur the dis tinctions betwsen

Neverthel"ss ‘Bome of . the advovqtes of unlflod gystem rerugnl
that it might be difficult +o get miform rules accepted din: “the near‘fhkune
at domestic level and while it was zuggested that by a process of "infection®
the rules: flrﬁt devised for international factoring might tome to be applied
tothational rransaﬂtloni, another contributor considered: that =3 modest, but

practlcal obJectlvo mnuld be to gstablish uniiorm rules ﬁove*nxng the vhoice

~ef law in relation to- Adsgues arlﬁlng from Tactoring tr“”"aCtIOﬂS and involving

a foreigm: ﬁ;rmept.~‘Th1b, ‘he BUgLes ted, would munlmlue the present conflict
of lews se that even: #f different national laws still: confl1cted fhere would
at least be pPlOF krowledge of the local systom applicable at any particular
stage of the trﬁnsactlon. o T T :

.

Question no. 3 —- Should any unlrorm ruies governlng factorlng whlch mlght

—-.—,---.—-——-p—_u—m

be prepared. take the form ofs

e

{a) a Convention accompanied by i uniform law:

(&) a ‘model contract;-

{c) a_combination of the two iﬁéﬁ£=£méntéf¥-limiting the .content. of the:
first to those matters which do net fall wathln the scope of . the
hautonomy of the‘partie" D T - TR s '

; ' A very mldm TduQF of v1twq wer= éxpregssed on thlﬁ questlon but it is
nrobab’y falr to say that most’ uupport was forthcoming fér a solution taking
the form of & Conven+1on accompanied by a. unlform law, One reply suggested
that 1nsp1ratlon mlght be sought in the Geﬂeva Conven+1ons on bilis of exchange,
promissory notes and cheques as » mode) for the future 1nstrument. The zuthe
of these observations further recalled that the I'édération Bancaire ¢f the
European Economic Community had, as iong ago as 1953, proposed an international




Conventicn which, however, had been limited to recommending the adeptior in
the various natlonai 1aws of leglslatlon similar to the Belglan law on
endorsement,.

Some of the TepllPS favouring the preparation of an internat;cnal
Convention accompanled by a unlfo”n law nevertheless recognlzed that the
task would not be an easy ono, although atiention wag -also drawn te the fact
that it woild be difficult in p*artzce to Formulatt a model contract acrep—
table to all <dindividual factors as .some of ‘them would feel tha* the 1mp051*
tion of such a contract would result in an. undeslrebls loss of freedrm )
action for them. Another contributor cbserved that the formula of a model
montract would not be approprldte gince many ot the probloms 1nvolved in
- factoring concerned relatidns between the contractlnp partle and thlrd parties
while another reply, also in favour of draw1np up a Convention accompanled by
a unlform law, pointed te the existence of mcdel contracts such a8 the
Factors!' Chaan Internatlonal Master mpreemrnt, 50 that *here was no polrt
,:lF UNIDROIT spendlng its time on draw1ng up another.' '

. Support was not, however,lacklrg for 8 solutlon falllng short of
an 1nterhat10nal Convention and two repllea sugpested as a model the Unlform
--Cuq toms and Practice for Documentary Credits of the Internatlonal Chamber of
Commerce which would avoid the dlsadvantage of natlonal model contracts which
:dlffer widely from one country to another. "It .was also remarked that g solu~-
t;on along the - llnes adopted by the Icn permits a certaln degree of leXl—
'bility arnd leaves room for alternative %olutlon%,‘u consideratlcn of_gome
importance for such a varied contract as factoring., The same auther,
while recalling the time necessary for the elaboration of an internationsl
treaty, nevertheless felt that an international uniform law should not he
excluded if. one were to-contemplate extending unification to the important.
aspects of factorlnp which do not depend upon the autonomy of tha'partles,_
either because they are governed by mandatory rules of law or because. they'
touch upon relations with third parties. (1) The reply therefore came down
in favour of solution (c).gtgve.”a\

g e el s ot s ke
RO . e . :

A number of other replies favoured this solubtion although two others
expressed a prefersnue for _model contrgg;h,ar 1east as a- Firat qtcp.

o AP a it el 80 e

et 14 4 e el A W e 1

{1} One reply, while eXpressing a preference fon a unlforn law on factoring,
J“ew attent;on to the fact that ;any questlons involving third part"

’necessary to see how Iar ﬂtate would be prepared to go in derogatlnr
from such pr1n01ples in the 1nterests of a- useful, but secondary,
flnan01ng operatloﬁ




Wuestion no. 4 ~ VWhich stege or stagss of the Tactoring omerstion give

o .t L e e e e i e

rise to most problems in practice 7 Ir partacular . _8hould the future rules:

P
~n K

'«K be llmlted iO-PPililunv Fotween ?he fac*or, the supplier and the
' buzer, or R LS Smie i mE mreeeen
(b) should they zideo deal wth leflons quwaer the'féctof;Athg'Sﬁﬁpiiér
and - thlrd partles other Lth thn buvﬂr 7-:C‘ o

While a majority of "Pplles faquzed the, appllcatloﬂ of the future
‘rules nots nnly *o relatﬁon= bpfwnsn the ’:cior,‘the eupplier ﬁrd the buyor
but also ti relations betwepn the fac tor. the auppllcr and qtheI th1rd .s
parties, (%) argument were advanced in favour ﬂf a more restricted SCOpP;i
“of application.” Thus one reply streqscd that p&xorlty problems form part .
of the widér fleld of securlty wver movable which needs to te the subject,
of a separate conventlon or model law wh1]e énother suggested that attemptv
te tackle relations” otner thar +hose between the factor, the uuppller and
' the buyer weuld® only compllcate mdtters. Mo“eovwr anothrr cnntrlbu
recalling his “ractlcal exper:en<p of fartorlnp priocr to 1968 )
he had only seen problems arlﬁm'mn relations between fac‘,' S er a
buyer. o o ?'w;]ﬁg,;.,j”;m

0n “the’ ather’ hand arother r‘niy indicated that 1n Frcncb prﬂctlce
the prircipal points were! - the mutual obligations of l '
‘supplier,” recourse dcflonq apa;nst the supplier in the ent of nonupaynent
by the buyer, +the- valldlty 5 the righto tr anqnltted to ‘he factor (1nclud1ng
that of defehces} aﬂd the pcscstnlxtj lor thx fa@tor to aqqerf his FlPhuS

el

(l? Gné-*%pit loczted the Fiﬁé*’ollouing '911t1onsh1ps as belng of lmnortance
for anvinternaticnml factoring *rangaction, namely: _
A{1) “hetweer expbrter and- uubtar «"’Dvﬂ““ﬂl by ths pro 2 law, uﬁualfi

"Texpressed .in th@”ﬁcnfﬁéhﬁ'io be tlat bt thp exporter's coun*ry, o

il L Betwean the- ‘exUCTEEr - and the' expor't’ Tactor - governed by the propah

**léw”of’the Assigrient, which in’ ‘the’ lLlathn between these two partles
will invariably be that of the country 8 exporf thouph in relation to the
debtor it will usually be the prope; law of ‘the debt (1n practice, the
same);

-(iii)" between the export fac tar and the 1ﬂport faccor - overned as
between these parties by the prﬂpcr law of their dSSanment, usually the

g, law of the import factor's country (gee the TPI Mas ter npreerenf clause
¢l} but with'the. effedt on the debtor oblng poverned by the proper 1aw
of the debt;; : ‘ o S _ ‘

o (4v) . between the impert factor and the debtor:c novérnﬁd’by'ﬁﬁé:Same law
-as :that between’ the export factor and: Lhe- debtor; © "”:‘? S
(v) - between theé import fastortandl & rival olawméﬁt7iﬁ"thé“expofter s
country - e.g. a bank to whom the debtor has given & mortgage or charpL
over receivables - governed ny the proper law ¢! the debt,




rules to be formulated etc. .. .

over the debt against third partiés and creditors in the- event of_baﬁkruptcy.
The author insisted that any’ attempt at unification would be without valuc
unless all of thése. poinks were dealt with, While admitting that the matters
referred to under la) Could-be-deal%~withwfairiy“easily;'ﬁé?ﬁéhs even without
recourse o an international instrument, he pointed out’ that other points
concerning such matters as assignment of debis, set—off and.bankruptey couid

-ﬁvf"bg'déaltrwffﬁ'b?”ﬁ?ivé%é,éé%eements between the factor ‘and ‘the supplier.

4 reply from the United States of America insisted on dealing with
the relations menticned under question 4 (b} as well as 4 (a), As to the
latter, and referring to the positicn in the Uinjited States,” the author
epressed.;he hope that the rule that a factor is not liable for the actions
or inactions of suppliers should be ircluded in the future instrument which
should also deal with the cbligations of buyers with notification to pay the
factor. He also considered that it should cover the buyer's right of get-off,

" As to the matters referred to under question 2 (b), he thought that it should

deal with the subject of payments to Buccessive assipgnees of an &ccount and
the fg;tor's rights vig-3-vis general creditors of the supplier. More _
impcrtant still, he observed, such an instrument ghould make provision for
the establishment in each coﬁntry of an official facility where the récérﬁing
of Tactors'! liens or, as they are termed in the Uniform Commercial Code,
security interests..cguld be made as a notice to all crediters of the client
and to possible subsquent asgipnees, This would eradicate many of the pro=-

blems arisihg‘in bankruptcy or in respect of judgment creditors.

“éhother reply, stressing the impertance of relations with third

' barﬁies other than the buyer, considered that most problems arise in the

context of the insolvency of the supplier. It was added thet it is upon

the occurrence of this event that the strengthyof  the fastor™ S EitTe to " the
facteored receivables, the priority of the factor vig~Z=vig sédu?éd ereditors
and the treatment of the credit balances held by the fadtors are most likely

Lo arise. Accordingly. uniform rules should not be restivicted to relations

between the contracting parties but should also embrace third party rights.
Seme areas where problems could arise were in connexion with : credit notes,

‘cred;t‘bélances, contras, seb~offs, rights of agents, attachment of debts
. end the other claims of creditors. against a debt’ ' '

The point was turther made by another contributor that while
ideally any future rules should clearly define the status of the parties

- directly concerned, -i.e, the- factor, the supplier and the.bﬁyer;*éhej should

however alsc cover the Standing in law and practice of any third parties

from time to time in any way econcerned in factoring transactions, whe could
include, for example, opiginal.$uppliers/receiuersvfollowing their appointment
to any party concerned, liquidators with ar without +he powérs‘tokexercise
Government priorityqover,debts,in;view af . the Supra-haticnal standing of the




" of eSpec1al 1mpartance and a4ewrepr0duced hereafter in fulls. .

‘defence, whol;ytgr_p@;u;ym te the claim for the price.

Finally, in addition to his observatlons on the problem raised by
gquestion 4 regarding coverage in any p0581b1e‘Tuture 1nqtrument of relations
with third parties other thmn the buyer the” author of one of the replies

" madé detailed- comments on the general question of wblch Stages of the facw

toring opération’ give’ r" most p“oblem in practice. These.remarks are

"fa) Disputed debts

Very frequently the debt@r asgerts that the gdods either have not
been delzvered at_all.cr (more usually) are defective or otherwise not in
accordancge w1th the supply centract. The debtor thus claims that he has a

e T £ WYY T

The' debtor clalms +hat by reason of some obllgatlon owed to- him

By the supplier on” another transaCulon he has a Clalm thet he can set off
~‘against the' factor's élaim,

Tvplc lly this arlges in a, smtuatlon . where
there is a repular’course of” dnglzng between the suppliﬁr and the customer
and the latter seeks to set off against the price payable under one contract
aszigned to the factor a claim for defective gooﬁs supplled under a previous
contract. = Co

PR AN

i e) 'Pribrity'conflicts

. - In England these may take verious forms: A“fraudulent suppller
may have discounted his receivables o more than one fattor, This"is not

g very common problem and would be answered by determining fhe wouid be first
to give notice. of assignment tc the debtor. A more commen prlorlty dlSpute
arises without deliberate fraud on the part of the supplier ind" situatlon
where it omits. to inform the factor that a floating charge’ Kas been given

.‘Ato a. bank coverxng all the supplier's assets,’ ‘iheluding of course’its

receivables.. In practice factors avoid difficulty that might b& treated by
a prior flcatlng charge by obtaining a waiver from the bank hold;ng the
cherge. A more recent type of priority problem, whigh is not susceptible
to the above practical solution, arises from the growirg use of Romalpa

~clauses. A foreign supplier sells goods under retention of fltle to an
English importer which. resells them, «factoring the resulting’receivables

te a United. Kingdom facton.. B The:impdnter pgoes into. liguiddtion and™ &

._contesf then .arises hetween the foreign supplier WhHo ¢laims ‘the receivables

as proceeds contracted ta:be assigned to-it and the factor, who claims the
same receivablesas purchaser underi-the ‘factoring ‘agreement,
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(d) Impact of insolvenc&

Questions may arise as to the validity of-éﬁrﬁﬁ¢qmbl¢tgdl§ésignment
in the event of insolvency. English law regards an éﬁﬁiigbié-gééigﬁﬁénﬁ to
the factor as binding on the liguidator and creditors even if notice has not
been given to the debtor at the time of the winding-up, but questions do
from time to time zrise with liquidstors as %o how far tha povers of the
factor under the factoring agreement contihue?tofﬁé'gﬁérbisaﬁle after the
‘commericementof the winding-up. Far example,” can the factor wontinue 16
utilize the power of attorney given to execute. formal assignment of the
debts in the name of the debtor company 7 Does the factor retaiﬁ~théipawer
that is usually conferrcd by the factoring agreement to compromise disputes
with debtors, bearing in mind that whils* the factor is the cwner of the debt
~8nd therefore able in Principle to deal with the debt as it pleases, the
effect of giving up a claim against a debtbp,“wﬁéily or in'part, is to
increase the debit balgpce or reduce the credi%iﬁalance on the‘Eﬁpplief}s
account with the factor and thig adversely'affebts the position of thé;éeneral
body of creditors. | " A T

{s) Iﬁfér;gpoup‘transéctions

A factor will not, save in exceptional casggjﬁfgctthinter—ccmpany
indebtedness, e.g. between a supplier and parent compdny, because it obviously
wishes to confine its factorirg operations o the purchase. of raceivables
arising from arms-length trarisadtions: - Difficulties do, however. sometimes
arise because a company which way initially an ‘independent customer of the
supplier becomes an associated company; and it is alse not unknown for -
re-arrangements to take place within a group of companies by which one company
which had previcusly scld goods on its own behalf cteas2s to act in this way
but becomes a selling agent for the group. This can treate problems for the
factor if the question arises as to who is the real supplier under the
transaction and as to rights over the aoods, o -

(£} Credit notes’ !

Factbré-not'uncommoniy give the supplierAfreedoﬁ-tc issue a credit
note’ becausé there will obviously be cases where goods supplied are defective
and neither the factor nor the supplier wishes to disturb good' custonmer
- relationships, ' NeVerthelesé the issus of credit notes which are not notified
to' the factor ‘can treate probléms Because the effect of such issue is to reduce
the value of the receivablés which the factor has purchased.” Furthermore,
problems arise if the supplier company goes into winding-up without having
furnished substitute goods, The facteor may wish to honour the credit note
by giving a cash refund to the cuatomer but the liquidator of the supplier
company may cbject.!
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Questionﬂnc.ws s Inxconnexion.withminternational factorinp-operationé;

‘are the preblems raxsed by‘xt those referred tc iR the ercrt, namely
(a) thé. valldlty Of the’ doublé ‘transfer of the debt;ffpom the §&p§iier
to the export'fqbtor aﬂc from thﬁ latter to the”iﬁporp factqr;”'

fb) that of ' thd - V&lldlty of & ”eten+1gr ‘of owneﬂship clause — lnserted
0 in-thednitial Yastoring contraot - vis—éuvzs creditors of The "
importer, i,e. the- bayer 7 G T e

How are “these various preblems réselved ih:y&uffpountby ?”'

e ﬁ number of repl;es 1nd1cated that these were thertwo;mosttpfessing
_:_prcblems 1n 1nternatlonal factorlng although 4t .appears that the diffieculties
':fcaused by double tranbferu are more acute. Dng.reply noted that in . theory
t ,double ﬁransfer of. the dent from exporiter to export factor and: from -
_;export factor to 1mport factcn,ghould cause.problems, because of ' the expense
_and 1nconvenlence of hav1ng o prove forelgn law in an action by the import
factor agalnst the @ebtor but that. in practices it igs surprisingly rare. gthat
:theseJdlfflcul+1es arise. Obvxously the, harmonization of domestic’laws ;
,”relating;t 'féétorzng_would do much to obviate: the. problem,‘partioularly 1f
";coupled wimh 2 rule of ev1dence raising the presumptien: that the relevant: law
',in the 1mpor+ factor's ‘country is the same as. that of-the-export factor s

country.

e Another reply suggested that the validity of the.double transfer
of the debt was bound .Mp with the. manner.of transfer, which: «should-be deter-
mlﬁed,py the law.f The author of Xhese remarks -also argued-in-favourof a
single . mode of. transfer such.as inveices which may be- protested ("facture.
protestabln") On the other hand, it was =ztated in anether reply that the
experience of Factora Chain Internaticnal showed that the validity of the
double transfer af  the, debt pppeared to present no significant problems

wi;althoqgh in, the case of. double,*rapsfer there.could- 8:iil be.difficulties

regard;ng the va’ldlty of, assignments where: *hese relate to both domestic and
bilnternatlonal bu31ness‘_ Some repliec denied. that .problemg were raised at

:.’all by, double transiers of the. debt,,

AWide'differences of cpinion were expreﬂse& concernlng the 1mportance
. of redention of ownership clauses. Thus ‘dne ;eply from the United Klngdom
stated that it would be extremely unusual for & british fbctor to insert a
retention of ownershlp clause. in the. factoring. contract. . Fattors, it was
argued do not want 0 take title.to the unde“lylng merchandise  except. in:.

the case of goods returned by the debtor or repossessed by the supplier. from
the debtor. Of course if the supplier himself were to use retention of title




the -factor would wish to take over thL benefit of that!’ clause but -that
wou’d not create a problem for the Factor. The problem of tlfle retentlon
would ‘arise. in: the Treverse 81tuat10n prev1ously described where a factor is
met with an opposing claim to receivables as proceeds of . goods gold under
retentlon of tltle. In another reply, the view wau expresse that netentmn
of title causss no- problems in international fdctorlng as courtrles which do
not know the ;nﬁtltutlon declare it null and void, Validation would thus
:be llmited to these ccuntries which erplov rftentlon of owwership ﬁlauses
whare, it was SUggest d, ne, problem would arlse._ulﬁ“-~ T

I reply from the United Klnudom, on the other hand, stated that
the retention of owners ship glause tould prove to be an impediment to-atl
aspects of financing. Since, in the svent of insolvency, any security is
-*hreatened it was felt that provisicn sheuld be made for retention of title
to be registered by the purchaser and that when an-interrational transaction
"was invelved then, in addition %o any registration in .the exporter’s eduntry,
reglstratlon should be required in the country of the importer, SR the
~ existing situation, this same reply stated that retention of Title has-ndt

:yet been covered in present Ffactoring agreements as- traditionally factobs!
have confined their activities to the purchase of debts under: transadtions

in wthh title passes immediately to the ‘buyer. - Questions Jcauld, Hewevesy,)
arise as to the advisability of factors taking subregation rights ts.retention
of title taken by suppliersg.. In . this context, anothen reply from a profes-
sional gquarter 1ndlgated that factors would not wish -to see g incriease in

the use of retentlon of ownershlp clauses in contracts. L

One reply indicated that the .ques tion of the. validity of retemtion
~of title clauses is,not peguliar te factorlng and thet it is, indeed ,0f
'marginal 1rportance Aniconnexion with that centrect altheugh the clause
would provide the factor with an 1mportant guarantee in those countries
where it is recognized. -

Reference should alsc.be made to one reply which stated that the
authors Had not hitherto been confronted with either of the specific problems
‘mentioned in question 5 and that it was <likely that 'in any of the United
‘Statés the law of . .the state of the. 51+us of the account debiter (buyer) would
apply. They considered that the largest problems existing internationally
and especially between members of Facfors Chain Irtbrnatlon al are

{a) the nature’ of the 1mport Iactor s’ asgumptlon of +he credlt risk whcn
_a dlspute or clalm by a buyer OCﬂurs,‘” and o

{b) the raght of the: 1mport factor fo w1thd aw.an approval of ﬁredlt
prlor to the vhlpmpnﬁﬁqf,goqda‘by"the,suppllent“the.cl;ent-of the export .
facturz‘_jg) e Tl e e C e L




- 13 -

It wag. further observed that these two matiers are presently deelt with
poorly i +fh?a§193;4aﬁéster}Ag:@ément.gnd;nétgat;al; in conformity with the
prac raggmgps§9mbd§v§;gped-invtheaﬁqited_Stateé between factor and ¢lient

gy*érgfégtab}igﬁedﬁin'mqst Factoring Agreemeﬁts,inftﬁé United States.
As a gener ;pti§¢iple, inﬁthe%gﬂited;Statqs; {1} the facter is‘EequnSible

‘qn;fifﬁritﬁeﬁgigan;ial:abilitx.cftheaccouﬁtAdebtorT(buyerjﬂpf an accoiint -

"'ﬁhich:isﬂééﬁpqyéd by the factor, which approval has been écmﬁhniéa%ed ch
the client and subsists 2t.the time of delivery 'of the godds or Serviees to
t@é;?ﬁibﬁj¥ (2l¢§hQu1g;grpuger's dispute or claim:(valid or otherwise) delay
th?fﬁﬁyé?fé;Payméhtaéhéfﬁacﬁor'siresponsibility termiﬁates, héf'again tohe
réiﬂététédleThéég principies, it was added, are net fuily récognigéd:ih“
the F.C.I. Master Agreement and the excuse is that distance and the tripar-
tite nature of the arrangement make the United States practice unworkable.
It could easily be argued to the contrary and the key to the resolution of
the issue, it was Suggeated, is that methad and cffective time of communi-~

cation be uniformly agreed and egtablished,

Finally, in connexion with specifically international factoring,
one reply indicated that for mos+t purposes the applicable law is likely
to be that of the exporter/export factor. If this law were indulgent to
factoring, as in the United Kingdom, ne great problem should arise. If it
were inimical, as in France, there would be potential difficulties.
Relaticns between the expert factor and the import factor could readily be
resolved by the terms of the contract between them. Hence it was not this
contract that created difficulties, though the importer might have to prove
that the assignment accorded with the proper law o< the assignment,

In the view of the author, it followed that, broadly spesking,
what was necessary was not so much the regulation of the international
transaction as such but the impact of domestic laws concerning factoring,
including, for example, rules as to 8et~off by the debtor against an
assignee of the debt,

There were, however, he suggested, two aspectz of international
factoring that do invelve consideration, namely:

(i) the need for the import factor te pay the expert factor, and
for this PUrpose to secure his country's exchange control

permission; and

(1i) the willingness of the courts of the debtor's country to recognize
the applicability of the lay of the exporter's country and give
effect to it.




. As to the Tirst questlon it shculd logically he ne more dlffﬂcul‘
fcr the import foctor te get oern1551c1 +o ray the esxport factor than it is
for the importer himself to obtaln “erml ;1Qn to pay the exporter"but the
writer understood that in scme courtrles, such as Franc dlfflcult1e3 1n
obtaining perm1351on are- experlencod and this mlwhf 1nk1b1t 1nternatlnnal
factoring He coqszdcred 1t des4rable to hdrmonwﬁe these aspects of exchange
control which relate to 1nt¢rnet10r al fdctorlnp On the second point,

e*ognitlon cf the- appllcabll ty of the law of the exporter's countrv mmghu
not aiways be as easy as it should, partzcularly in countraes which raqulre
considerable formalities for the assignment of debts ang whlch might not be
‘particularly happy to recognize forelgn assignments not attended by .such -
:formalltles.=




