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1a = The Secretariat of the Internstional Institute for the Unifi-
cation of Privite law (UNIDROIT) was first seized of the question of the
leasing contract by the Goverhing Council oif the Institute at its 53rd saion
in February 1074. At this session the Council gure priority to the stady of
the possibility of preparlnw uni form rules on the leasing contract or the
”7>-197r trlennlum.

2. ~ On this hesic the Secretarict prupared a preliminary report
illustrating the working of this new contra wt, the legal urdhlem it gives
rise to in general and at the level of 1nternaflonal operations in psrticulsr,
This report was submitted to 2 small HOTIIDP group of the Governing Council
in April 1975 which, apart from PIPAUdlng the leaging of real estate, ships
and aireraft from the scope of any future measures, decided thot zttention

chould be focussed on internitionzl as oppogaed to internal operations.
To this end it authorised the Secretarint to circulate ite prellmlnarJ report
amonget experts and to sesk more detailed information rugarﬂan international
1e531ng.

3. -~ In March 1976 the Secretariat distributed & questiomeire de-
rigmed to olarify cgrtaln prohlens peculiar to 1@anlng in genern] and to
oitain more detailed informaition regsrding the nature of cros>-bordcr onE—
rations, ﬂeplles came from all corneors of the world and these were analyse
in a paper laid befors the Governing Council »% its 55th session held in
September 1976, One of the major faucts to emerge frdm the Institutefs ingquiry
vag that the successful mounting of truly international leasing operations,

A opposed to indirect internztional operaflOﬂs concluded through subsidiaries,
is as yet o quite rare occurrerce, in large measure owing to the disparaztc
legal treatment of eifectively the same leasing contract from one country
to another, and that interest would accordingly seem to lean towards
uniform internationzl regulation for the leasing contract in general rather
than rules cast with international leasing spenifically in mind. Added '
strength irmred +to this arsument wheh one looked at the rare and piecomeal
attempts made by national legislators to regulate this new contract, 2t times
on the {iscal front, &t others “rom the accounting angle ut only rarely from
the strietly legsal standnoint, This virtnally ubicuitous lack of a hosic
legal fromewor]: for the leasing contract, notwithstanding whzt cormenfztors
aoree to be its sul generis characteristics as against existing contractual
models, provided = dual impetns  in the minds of most of those replying to
MFIDROIT's wuestionnuire to the prepzrction of uniform internstional rules on
teasing, in the interest, first, of clarifying the legal situation at the
national lavel and, secondly, of sncouraging the use of this p:fticularly
flexible source of ~redit in internstional trade transactions by virtne of
Vi gooeially undfornm charactar which would he the obisetive of the sald rmles,



4o - In the light of tho DUGrLt riet's paper embodring thia
gn;];wi", the uovernlnp Coujc‘]-hf its 55th. soession decided to set up ﬁh
ny“lnratﬁrj Uorjlnﬁ group (reun from amOﬂﬂst its own: memborshln and aasisted
"warts frow the uorlu of' leaulﬂr erutlce, %0 report. back to it at its

)bik 531on, anch w11] bc held 1n dome this Mey, with a vier %o ite then
touiin a xlnal decl 1ou &s to tha uon\enl' zot R otudy'uroup empowereo 10
Cdraft unifort: mies on ‘ﬁa inre  The primary tasks of this worhln@ group
are o examine two problems waiieh g J-fu rise to doubts in the minds of meinbers
o the COVLPDJHE Council at ity das gession regurding the advisgbility of
zronevdlnr to a unllbrm reﬂula 1>n oz the lea31np contract: first, vhether

bt

'norrnﬂwondlng_“ltuaflon in rev

5:i.'i‘-sf"«e sible’ to dlgCﬂbr gle the prlvdto L dSpecﬁs»of leccing -from-its--

=l dSpCC!:, in v1ew'o_‘j: rcnerally preed unsu1tab111ty 01’ the-
~men410ﬂ@d wupnot 1u¢t10n, "nd,.seuondJ”, uhether it is desi~

' ﬁonirab+ 1ndeneniantly from sed 11y 1nterest4,
vhizh UHNCITRAT: has. now begun on-the ortu-
oI o unlforu :annrltv 1n%erost tor. 1ntcrna110nd1 cormeraial tran-

wiotions,”
i
H5¢ = The Secretorist's inguiries would seem to confirm the case

for proceeding to the preparation of some basic nuniform private law rules for
,lng contrac t, qulue 1ndn\onﬁﬁntJV, bnd appropristely so,. of the

' z ,whlch precisely. bacause of +the con-
tinning uncertalnty and 1nd:e confu 1on nbout the exact legal nature of the
]eaulx, con*rﬂv+_“nd tho aparonrlwtu nystvm of contractual rights and: duties
o b‘xu)pllﬁd thereto ha tendcd flruuall“ 4o, supyplant private. lew in this
leld, thus dvl@flng ol rlllC' lon of the partioular. legal concept or (oncepts
2% the root of Jo@51n;. :Jt '_subNTtt"d that the emergence of these lega
roncgpit e n11hnrto Dcen Sul300_+bd hy hn pervasiveness of the reverme
»ufhorlfiLS' ’b+1v1tJ 1n this flb]d. There can in this comnexion be no
"dnulhln the POHSldGTrh1“ favour Bestomed on. the activity of leasing by
' rfvﬂnuc'ﬂufhorlfle%; in the form of inves tmcnt t'v cradits and acceleratud
' 'prﬂrlstlon, wti thl ig no ground for seeing. in leaalng A massive corporato
,r tuﬁr iz Govermment detﬂrmlned through the

ihg' IRE

el on revwnwe uthorlileS'
poll 1vo~eronom10 leVLragﬂ offprce HJ 1t ilsc&] pOllP 7y to enhance the
investmont oo pac:+v of ]Hﬁuuuly in an economic climate in which the bagio
pramises of yesterday are fast yielding to fresh imper. +1VL0, one of which

iz the arphasis on use rﬂ}hﬁr thdn propc“tv in respect of industrial equipment
in iﬁe intérﬁﬁt, lntcr alia, of preserving oonpoilt1w1+" awnd gnother of wiliigh
i5 the constant qOJTPhl'OI gound financing in the context of a viable invost-
et poliéy.' The fact thet the meshanism of 1pa sing hes heen so succes:ful-
in:Mueiinﬁ'+bw“ﬂ.preo31n; needs, notwithst.nding commetition from the more
houses, hag undoubtedly been

~Iagsic.l wethods of Tinzneing offered by U@nLlU
ineilitiied by s P ullar structure, encouraming indnstry to investy

of 12l Tt oltan probinitivel- wrpensive eguipnant by means of

e iho apeitore-Cingnesr of uhwnh im able o anver thankes to the en‘lﬂh*vned
ne T s .-l.ﬂ»,;‘ A Mlovzepegagde dnchrdahly mopent,. Thyae =t Thadn

RRTERRE c1 Lim cvdniont,



fiscal policy. The financing mecheniem represented by leasing, and psr
excellence by full-pay-out leassing, is s0 relatively simple and flexidle in
its basic slructure, modelled %o @ large ertent on hire; as fo favour ths
emergence of ever more hybrid varieties of this already bybrid oreature

of the [financial world, A4s a result its success cannot he considervd as
something ephemeral, tut must rather Lo seen as an implement of infinite

capacities in the service of trade,

6o ~ The invesiment potenti.l of the leasing operation in the
context of the crisis-ridden economic situation of tonay should not, however,
~blind- one's otherwise odmiring eyes to the fiscal sbuses that have o late
been practised on this basic theme, particularly in the United Stotes through
leveraged leasing; however, it is respectfully submitted that this can be
seen rather as the consequence of the fisczl and accounting confusion which
hre besn alloved to go unchecked on this subject than zs the exploitation
of o fundamental propensity of the leasing mechanhism to fiscal frouwd. It iz
further submitted that the results of this fierce activity by the reverue
authorities in the continuing absence of a basic private law concept of
leasing, framed with leasing in mind rather than in thé;context of often
inappropriate approximations to pre-existing contractual aschemata, has been
dizagtrous. Thus many countries have drawm up. specific reverme rules without
even pausing to scel a deiinition of the concept at work in leassing, #s opposcd
to the various schematz to which it has been likened over the years, so that
these rules are now epplied so differently from one country to another thoi
it seems virtually impossible to see them any lor jer as being related to -
common basic concept. The result of this confusion has. been the tragic
stillbirth of the many efforts hitherto dirscted toward the mounting of truly
direct international leasing, s sacrifice which an already credit- and
export - starved indusiry can ill afford.

Te - Inrthe‘fbregoing we have attempted to draw attention to some
of the rich Tiscal overlsy which has hitherto thwarted the development of an
autonomous private law concept of leasing., It is submitted that the clari-
fication of this concept'is nevertheless a matter for urgent concern in view
of the growing number of legal problems deriving from the spacial character
of "full-pay-out" leasin.s in particular. It is further submitted th:t an
additional fruit of such a clzrificatory process could well be to resolve somo
of the confusion reigning on +this score in the fiscal domain, and this hy
conferring on leasing an aulonsmous private law character aus opposed to the
conflicting schemata betiuean which individuzl legsing contracis havs been
hitherto torn, above all for fiscal purposes. JTn perceiving the clezvuge
that exists between the private law concept at the root of the financing
mechanism invelved in lessing and the aspects of this mechanism which atiract
the nttention of reverue suthoritiss sveryvhere, it is important to hear in



nind the traditionsl sphere of zetivity rescrverd to these last-momtioned,
nrsly the regulsr replenishment of the Trossury Hy'+hé't;2nt10n of anr
discernitly - taxuzble aetivity, irregpective of whethér or not sich dctirity
hawm heen: lehallﬂ nhgtlﬂud. Thw'anope of: t}lsi-oeriOusfactivlty~1éaves
livtlée. ovenus authorities to £ill-such roids by ‘dint’ of their
oW axur%idﬁﬁf such is the prerogative of the Asgislatorin the privete loav
ii6lde Thy weforts of tho ‘legistator in thlﬁ’imgT'fiﬁlé“¥o larlﬁv the lagal

time for tho

vusis of now contracts have not prcv1ously fqllon voul of tha concomltwnt

nstoblishod in rospect of suﬁh contracts bv the revenue authordties r~on
prdr mubmitted that thord in no resson to balicve tb%t Juut bosawse an dvanc.
stnrthns bacn mede in thiz Ffi61d7 by the latter; 5t & hould not provc purfmvdlv
“fersible to estabiichion autononous private lnw ‘pisis Around the qultu |£i4h o i R
el ﬂh.ric%brlotlcs of the Jedaing contract. I

S :To;TA'*Rﬂ"'rdlnr the second dilliculty"which'trdubladftheuGOVGrninﬁ
Coueil at ite lagt’ ‘session; nsmely vhether or not it is erpedient to treat
Cef lensing indohendentlyoof security intercsisy various factors lead the
Becretariat to beliove:that, whilst it may be justified:inicertain casem 10
see inn lease thevdmential qualitics ol 4 seourity interest(thoac casoes that
tho”Uniform'Commer01a1 foduof  the United 8 tates-refnfd o w8 “leases intaended
g auCUrity) - and sach ledsen should oftvourse Dbe trested as wocurity

in !c iatn for the purposes of eny registrdtion system desigmed for security
iqt" = the esgential nsture of 2 leasé doey in.no way bring it anto-

HER Flly ‘into the cotegory of security intereste; any more thrn it jusiifies

itS'hulng figted into the -wrions other pré-existing sontractual schemats

‘thet hi g bgen susmpested. The greal majority of ithe replies to UMIDROIT's

jﬁeétionnaire'stresséﬁ'thcfimportnnce ot ~lirifying the legal basis of lensing

irdependently of the vasgter subject of security interests in general. Indeed

the undertakifig of such a4 clarificition of the legul basis of the lesasing

Ccontriot, in partieular heving regard to the sharacteristics which distinguish

it from the variocus models to whick it hes ‘been consistently likenod, would

in ite turn clorify the cucstion zs to vhen & leasa iz in foot o seourity

jntdrnéf; ‘Tt ig submitted that the ahsehon of such en abionomous privote lew

Losis for lessing hie beonn considdrable contributory factor to the contimming

k(r‘v Cconditionil sale cohivovers; in this field.

9-'— Horeover, non-dispossassory socurlty intereats are closely
tied to an underlving oile conuract wherses, notwithstanding the all-too-
Iréqueh* over-emphogis siven o the purchase option phenomenon with which
leasing is ddentilfied in tho oyes of so many, -léasinF:iSEneithar s gnrle nor

“eriee Yo sccomplish the suee, being essoptially:a contract od hire the pra..

dominant obiective of which Ffor the lesi:c iz to'secure the uge of axtremely

syvpongive cquipment for whet san reasonably be pre~cstimated =z its cconomic

dorling 1ife, lesml owneralhip onqntlnf For inercasingly loss sconomically

in medern usineas (see in this conrosion tho decision of the Franbfurt

Ghep L owen orickisboi of 23 Jane 1475, W1 1977, 00, hnlding that normsl

(a1 . eont Cinoaedic b Toising s ocevers i condtreot of Hipre be



104 = One should also drow attention Yo the inappositeness of the
application of the wholn security interest apparatus contained in Article 9
of the Uniform Commercicl Code to lesses. Hra Petoer I._Coogzan, an United
States! anthority in this field, points out that ”Z q_/hlcss the {trongtiction
clcsaly approrimatzs ons traditionslly hend'ed as o seourity device, o e o
trensaction is uot ~mensble to the application of the remedy provisions
Zwaich might rezzonably Le regarded as the raizon d'étrg/ of Article 9.

It is sbreious that 2 seoured porty cannct unforce Lis debtor's obligatiois
noselling the 'eolleteral’ where the 'collsterzl! is already owned by *h:
scoured party” (cfre “Leases of Bauipment and Some Cther Unconventional
Somrity Devices™; Baquipment Leasing 1976, pe O at pe 77)e  One Americin
lessor commented: “Iescors need n remedies Tramework thet recognizes lessor
ownerahin, enables immediszte recovery of possession in the event of derault,
and precludes all claims of lessec smity.”!

11. = It ig submitted in the 1i;4t of the foregoing that the anopn
for ¢n exercise in clarification would appear to be fertile and that woreover
gnrth an exareise i urgénily culled for in the interest of snsouraging thoe
expansion of this valuable tool of modern internatioml trade uithin s clearly
defined legal framework of its own, It iz snggested that the Working Group
may care to examihe some of the hasic elements of zuch a worlk of clarification,
thereby indicating Yo tlie Secreteriat the perticular matters on which it
considers thet ite enerpies shenld be concentrated,



