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2. The Working Group was seized of the following papers:?

(i) Report on the contract of leasing, prepared by the Secretariat
(5tudy LIX - Doc, 1, UNIDROTT 1975);

(ii) Summary of the discussions of the Working CGroup called to
examine the feagibility of preparing uniform international rules on the
leasing contract (C.D. 54 ~ Doc. 4/1, UNIDROIT 1975);

(1ii) Questionnasire on the leasing contract (with gpecial reference
to interngtional 1easing) (Study LIX - Dog., 2, UNIDROIT 1976);

| (iv) Preliminary analysis of the replies to the Questionmaire on
the lsasing coniract (with special réference to intermational leasing),
prepared by the Sscretariat (Study LIX -~ Doc. 3, UNIDROIT 1976):

_ (v} Wote for the attention of the resiricted ewploratory working
group of the Governing Council on the leasing contract (Study LIX ~ Deoc. 4y
UNIDROIT 1977); '

. ‘ th ' .
4 {(vi) Minutes of the 55 . session of the Governing Council {C.D.
55 session, UNIDROIT 1976 ): '

(vii) Hote prepared by Messrs. P. BEibot and J.- Ingelbrechi in reply
tc the letter of UNIDROIT dated. 9. XIIL. 1976 (Leasing C.D. Sub-Committes
288 gession ~ W.P. 1); :

(viii) Le statut 1égal du 1easing,\par . Paul Bibot, Dircecteur de
la S.A. Loozbel (Leasing C.D. Sous-Comité 2%9€ gsession - D.T. 2) {fremch only).



3¢ The session was devoted to an extensive ozsmination of the case
for preparing uniform rules on the leasing contract, particulsr regard being
had 4o the fiscal faotors.affectiﬁg said contract and to the relatidnship
between such contracts and the genersl body of security interests., There
was agreement smong the members of the Group as to the advissbility of the
Governing Council proceedihg to set up & study group empowered o draft
uniforn rules on the leasing contract, It was recognised that the need
for such ruies is probably felt more keenly outside the United Stetes of
Americea, for the simple reason thet most non~pmericen companies are still
effectively operating in a legal vacuum. This, together with the other
recommendations adopted by .the Working Group 2t iis last session, is set
out in the paper amnexsd hereto, vig. Annex l. In accordance with the
wish expréssed by the Grouwn st its finzl session; Annex IT sets out the
draft proposals submitted by Mr., F. Peter, expert consultent to the Group,
both in their original Cermen form (Annex IT (a)) and in the Inglish
trenslation of the same prepared by the Secretariat with the assistance
¢f Professor Vagts (Annex IT (L)),



ANNEBEX 1

Eecormendations of the restricted exploratory Working Group
of the Soverning Council on the leaging contract

Lo~ Notw1%haﬁandlﬁg the con51derablc role played by fiscal consi-
derations in smeclficully internstional leasing operations, it wes feld that
there is a sul generls derivstion of private law in leasing which dcrlts

~gpecial rules fr&mgd with its UFCUllar.CbaraCqulsthS in mind, The preha~—

ration of such ra}es can -md must steer clear of those aspects of lessing .
which attract the aﬁtgntlon.oP revenue awthorities, the nh¢losovh1bs behind
revenue law rulgs and QTJVa+e law rules being cuite distinct,

2.~ In the oplnlon of the Groua, 1t is feasgible to formulate a legal
framework sround the sui generls oontract of Jeasing without such a definition
bringing the contract automeatically under the scope of Article 9 of the Uniform
Commercial Code and similarly inspired secur%ty_lntereqt legisiation. In par-
ticular security interests being closely tied to an underlying sale comtract,
the only real poteniial securify interest in a leasing transaction would be
the purchase money securiiy interest relating to the sale contract beotween
the manufacturer/disﬁributor of the item te be leased and the ?rospective_
lessor 2nd inuring in such case to the benefit of the former., The relationship
between the lessor and the lessee under the leasing contract itself does not
establish & security interest sc long as no transfer of title takes place.

3.— The Groun felt that the nature of the rules to be prepared should be

~international uwniform rules, which qould realise a dual advantsge in 1edVLng
‘the decimion as to the choice of thelr precmse scope of applicastion until =
later moment s such rules could both fa 0111tate clarification of the diver—

gencies eklstlng from country to coupﬁry Qna serve specifically as rules

~governing international operations, A decision as to the precise form which

such rules, once drefféd, would +t=ke, that is, whether they should be presented
as = uniform law or as a model law, was considered to be prématufe at the pre—
sent steges Such a decision could, it was submitted, better be envisaged &t
such time as the study group which it will be within the Governing Council's
power to set up at its next session has completed the task of drafting uni form
rules on the leasing contract. The preparation of & , model contrapt wes recgnised



to be of little value without the stamp‘of approval of the parties that
would be using it -~ reference here being made to the problems sncountered
on this score by the 1964 Uniform Lews on Sale = and in any event would
invoelve such complex problems that it was considered o be premature to
envisege such a step prior to the completion of the task of clarifying the
few basic points regarding the sui geperis characteristics of the leasing
contract that are dealt with under the paragrsphs that follow. The group
drew attention to the prestige $hat could accrue to a draft boasting

the combined blessing of bodies such as UNIDROIT, the Commission of the
Buropean Communities and the European Federation of Fguipment Leasing
Company fAssocigtions (Leaseurope) s

Ao It was agreed that in every case in the dfaftiﬁg of wiform rules
it would be necessary o teke account of applicable national legislation.

S5e— Clear concepte should be employed in the task to be undertsaken
g0 as 1o avoid an g posteriori classification of = lease as contemplated
by the envisaged uniform rules under some quite different schems,

6e— It wes felt that the principal aim of the envisaged draft would
be to regulate the tripartite leasing operation in view of the gul generis
characteristics of this operation by comparison with existing schemata.
Such tripartite operztions involve a leasing company which, at the request
and on the specifications of the lessee, buys capital goods for the specific
purpose of leasing them to the latter. It was felt that bipartite leasing
Joperations should only be regulated in the envisaged uniform rules to -the
extent that such operations did not fit within the schema of a nominate
contract and that where the operation fell within such » schema, then it
should be treated in accordance with the appropriate provisions of municipal
lawe :

Te~ Leasing could be defined negatively for the purposes of the
envisaged wiform rules azs being neither a credit trenssction nor a sale
nor a financing transaction, but rather a special form of reatsl providing
the use of goods. It was felt that the definition of leésing undertaken
in any future measure could be devised in either or by an amalgam of the
following ways: first, by identifying those characteristics which differentiate
leasing from existing contractual schemata and, secondly, by enummerating the
requirements to be fulfilled before a contract could be considered as &
lessing contract, after the manner of the 1930 Ceneva Convention on Bills
of Exchange and Promissory Notes in its definition of s bill of exchange.
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84~ The scope of the envissged rules should be limited to czpital
goods, -although & dlsscnthg opinion favoured the preparaiion of rules

-

covering lesses in general so as not to exclude consumer transactionsz.
¢~ The parties to the leu31ng contract Should be grofeselonal
rtles, and the itom leéased should be obtained for p?OfGSSlonaW Darposes

ra
onlg again subgect to “the diss ontlng opinion sub 8 suprc.

10,— There ig = case for eycluding the lessing of qlrcrafﬁv ships
and rolling stock frem the scope of t“c envisaged rules {17,

1le= A leasing contract eny 1sag g the use of the item leased for a

‘specific length of time correspon ding to the sconomic life of said items

12,~ The leasing compsny is and remnins the owner of the item leased,
whatever agreements may be made with regerd to the terminastion of the
lassing contract,

13~ The lessee cznnot be ohliged to purchase the item leased at
the end of the comtract, Iqually the parties nust be left free to include
an option to purchese the item lemsed in their leasing contracte The
additional pessibilities open %o the lessee on termination of the contract
are sither the restitution of the item leased to the lessor or s renewsl
of the lease, - '

144~ The lessor has the right to transfer to the lessee any right of
action Which would nermelly have inured to his benefit ageinst the person
from whom the lessor purcheased the item 4o be leased, Unless the contract .
provides ctherwise, the lessec has o direct Tight of action azainst the
vendor in the event of the item leased not proving to be in conformity

with the specilications given by the lessee,

15,~ The lessee undertzkes the physical risks arising in connection
with the item leased, It wase, moreover, the feeling of the Group that
the general rule of the law of products liability under which the lessor
would be liable as owner for damage caused o g third party could not be
epplied to the special situation obiaining in tripartiie lessing.

164~ It was zgreed that some means of providing for the protection of
creditors would have to be found, One proposal, emansting from Léaseurope,
postulated no specizl registration systembutrather an accountancy rule),
whoreby the lessee would have to place his leese rentals in his -roflt ~ and -
loss account and set out his total commitment under the contract below the
line in his balance sheet, The les sgor, under this rule, would have
to put the assets lessed in his own balance sheot, The books

{1) Sce decisions (2) and (3} of the restricted Working Group of the Governing
Council on the leasing contract held in April 1975, CeDe 54 - Doc. 4/la
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in question would, under the ferms of thishpfoposalg have to be open to
anyone interested in the item leased. Third parties would accordingly be -
under a duty to consult these books in order to invoke their good faith in
dealing with the legsee. However it was felt by some that such a proposal
could represent nc more than a mininum requirement, Their feeling was that
many countries would only be satisfied'in'such o gituation if there were

some form of registration of the lessor's title to the item leased., A
‘gquestion of public interest is involved and this could therefore well be
argued as a case for mandatory rules, FBither one could envisage the

creation of =z speciszl registraiion system or one could leave the modalities
of such registration tc the individual couniries, simply pestulating that the
lessor's title must be registered in accordance with the provisions in force
in the individual countries in order to be valid against third parties
dealing with the lessee, Thisg division of opinion led to the suggestion that
it might be advisable to envisage different solutions for different systems,
on g pattern (a) snd pattern (b) spproach, learing both the balance sheet

and the registration solutions open for those legal systems where one would
be more accepitzble than the other, '

17.~ The principle that deprecistion cun only be undertsken by the
owner/lessor and that it is he, within certein limits, who has the right
- during the term of the leasing contract to smortize the item completely
was favourably received, although it was felt to fouch on & subject where
the line dividing private law from revenue lsw was less clearly demarcated
than in others. '

18.~ The Group agreed that, in the absence of special legislation,
professicnal pafties shall have full freedom in relation %o the conclusion
of leasing contracts regarding industrial goodsQ This was felt to reflect
the universally accepted notion of the freedom of the contrecting parties.

19.~ There would be no need for uniform rules to deal with the
suestion of revaluation of the rendals to be paid in respect of the item
leased in the event of devaluation of the currency in which the rentals
are being paid., lessing companies at present offer fixed rates for the
entire length of the coutract, even for five -~ or seven — year time spans,

20e~ The Groun took note of the draft proposalis put forward by Mr, Pefer
which it decided should be annexed to the present peper by wey of information,
This in no way indicated any endorsement by the Group of the contents thereof,

@
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ANNEX IT (a)

Draft proposals submitted by Mr F. Peter for the sttention of the

regstricted exploratory Working Group on the leasing contract

1.

2e

3

de

Se

Ee

Ta

Leasing ist weder Kredit noch Kauf, noch Finanzierung, sondern eine
Sonderform der Miete als Dienstleistung.

Eine Leasing-Gerellschaft ist eine Geséllschaft, die auf Wunsch des
Mieters, speziell fir die Vernietung an dissen, Anlagegﬁter kauft,

Die Leasing-Gesellschaft ist und bleibt Eigentimerin des Objektes,
welche Lbmachungen in Bezug auf das Fnde des leasing-Vertrages auch
immer getroffen wordene

Sachrisiken im Zus=mmenbang nit dem Rigentum Ubernimmt der Mieter.

Abschreihunpeﬁ kénnen rmur beim Eigentﬁmer, respektive Vermieter
vorgenommen werden, der das Recht hat, in bestimmten Grenzen wahrend
der Dauer des Lea31ng4Vertrages, das Objekt vollgtindig abzuschreiben,

,Buroh steuerliche und andere Vorschriften die den Leasing#Vertrag
oder die LeaslngbGesellschaft betreffeon, darf keine Benachteiligung
(WettbewerbsverZﬂrrung wcgenube“ konkurrenzierenden Verfahren wie
ZeBs Kauf suf Kredit, Teilzzhlung usw.) erfolsen.

Mangels spezieller Gesetze, volle Freiheit in Bezug auf den
Vertragsabschluss Uber gewerblich indusirielle Objekte unter
wirtschaftlich versierten Partnern.



AU NEX II (b)

Dreft proposalz submitied by Mr F. Peter for the attention of the

regiricted exploratory Working (roup on the lessing contract

Jd

1. — Leaging i

Z

o

neither = credit transaction nor & sale nor a financing
transaction, bul rather & special form of rental providing for the use of

goods.

2e ~ A leasing company iz a compa which, at the request of the lesgee
) 1 1 ¥ ¥

buys capital goods for the specific purpose of leazsing them to the latter.

3. - The leasging company iz and remsine the owner of the item, whatever

agreements may be nade with regard to the termination of the leasing contract.

4o ~ The lessee undsrtakes the physical risks arising in connection

with the property.

5. - Depreciafion can only be underteken by the owner, that iz, the
lessor who, within certain limits, has the right during the term of the

leasing coatract +o amortize the objecf completely.

6. — Fiscal and other regulations that govern the leasing contract or
the leasing company shall not produce disadvantages (distortion of competi-
tion vis-d-vis competitive practices such as sales on credit or instelment

sales ).

7. - In the absence of speciasl legislation, professional pariners shall

have full freedom in relaticon to the conclusicn of contracts regarding in-

dusirial goods.





