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mittee of -Governmental Experts

onvention cn the hotelkeeper's
stitute from 12 to

for The second sessicn of UNIDROIT's Com
the examination of the preliminary draft C
adquarters of the In

Cco
lentPaCt was held in Rome at the he
December 1977. |

The session was opened at 10.00 a.m. by the president of UNIDROIT,

Mr, e M

5 &axlo MATTEUCCT, who extended a warm welcome to the participants repre-

Ofn?lng 17 member States of the Institute, 2 non-member States, the Council
Europe and 2 Organizations concerned with the interests of the hotelkeeping

i

cindustry (see ANNEX I).

o On a proposal by the Chairman, Mr. J.P. PLANTARD (France), the
mnittee adopted the draft agenda prepared by the Secretariat of UNIDROIT

wh .
ich is raproduced in ANNEX II hereto-

I . .
Item 2 on the apenda - Continuation of the examination of the preliminary
ion on_the hotelkeeper's contract. (1)

draft Convent

r general observations
er of representatives

an's request fo

ntion, @ numb
problem of the application of the

tc contracts concluded between

Tegardi n P§Sp°nse to the Chairm

reéall)ng the preliminary draft Conve

futur ed that sooner or later the important

hotelf rules on the hotelkeeper's coptract '
teepers and tour organizers would have to be faced. In addition, refe-—

irst session of the Committee,

ren 3 -he £
Ce was made to the question raised during the f1
gtablishment providing accommodation should

szely whether certain types of €8
' excluded from thc application of the future instrument and whether perhaps
dlstinctions should be drawn between various categories of establishments

h a proposal by the Chairman, it

Providsi ..
; Viding accommodation. In accordance Wit
tés agreed that thece questions should be taken up once the first reading of
he draft .
draft articles had been completed.
o an article by article examination

ded t
ch it had not consi-

of The Committee then procee
q the provisions of the preliminary draft Convention whi
er : , )
ed at its first session.

\\‘ I
ute of the discussioné, the Secretariat

(1 .
) Rather than producing @ lengthy min :
g the points raised, views expressed and
r the sake of the reader's

has limited jtself to jindicatin

proposals for amendment €O each article. FO
cach article is preceded
hile the new texts provi-

convenience, the summary of the discussions on
by the text drawn up by the Working Ccommittee W
d in ANNEX III hereto,

Sionally approved by the Committee are reproduce



. 1 be
. , . .. , . e that a deposit shall

In the event of the Qarties having egreed that a depos . = have
. .  Jerpaen less the partics

paid by the EUest, such depogit shall he cunsidered, unless the pea

ice of
ards the price ©
by centract, to be an advance paynent towards the 3

. +ract.
e . . X . \ s vr he conuore
ation andg ancillary Eervices to he providad under the

otherwise agreed
the accommgs

. ative

In introducing the dicoussion on this article, one Fencaentaslyv
requested that the ve selited in jine 2 wme 1t was
quite FORRILYIL (heo by Contract be concludgad
party such ag 4 hotel booking azency or a
that the Provision,

48 worded,
deposit having been paig but ¢

¥ords "by the Buest"

+ther
3 e A o
Ceonote lkeeper with ano

PR .
tour organizer. Sccondly, ée noted
secemead to contemplats not only cases of a .
80 of & mere agreement to pay it haVl”g_bS;q
concluded., Sycp drafting would in hislcountry confer procedural advanta:;a
on a hotelkéeper Who mighy que on a liquidabla debt.  He therefore pro?::’
that the wording of the provigicn he tightenes UP 80 as to cover only the
situation where the deposit had actualliy been Palid. TIn other cases the
hotelkeeper wouijg have to rely on the
recoVevy by him, In conclusion, he
of the words "unless the

pProvisions of the Convention pcrmlufing
Peinted out that as a result of the ?Qf
barties have Otherwige agreed by contract" th?r?ty o
might be a conflict With hrticle 7 which In principle limited the liabili
the guest ang in no cage Perniitieq opefeited
damage suffeped by him. & part payment could be forfe
and an agreement to that effoct would nct he struck down as containing a
bPenalty clause. He theper

“re proposed that Ariicle 11
a way that any deposit received by

. +han the
vhe hotelkeeper te recover more than
In his own county y

be amended in SUCh}'m
- 13
the Rotelkeeper should be returncd by
to the guest to the exten

t
r
4 holwlkeepe
C that irv sxceeded the amount due to i,he hotel
under the termg of the Convention.

Wnile gz number of Fepresentotives “¥pressed themselves to be gGT; i
rally Speaking in_sympathy Vith thig abproach, arguments were alsc advance
support of g solution which would he more Favourable i zhe hotelkeoper.
In the first place it weag “rgued that there Was o apparent roason why.é
guest who hag not paid s depogit whish he haa agreed ©o pay sheould be in a
better position

that the remov

. . v i e ed
than one whe had in fact baid, while it wvas also suppest o
. PR N . . P C e in totd
al of the Possibility for ipe depooit being forfeited P
. ; . - Hors st b ot T owas
amounted tgo saying that a Henosit way not really & deposit at nll., I
further pointed out that the

. e e (*_LVC—L.Y
Phencmennn of ovorbooklnﬂ was almest exclus
due to the incidenca of cases ot

consequence Proposed that the
permitting the
importance of such a rule was
who insisted on the
Countries,

as 1
. o -\ _‘ . “vas
"nu-sheuw' on the part of guests and it w
future Instrumens;

- - L3 r\‘
=ould contain a provisio
hotelkeeper Lo require that the

BUest pay a deposit., The
sStressed in Particular
weak positior
who are almost

by one representative
Iy
81 especially in developing
b d
°n the package tour trade an

of hotelkeepcr
entirely dependant:

T

n

n
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e event of a tour organizer failing

iderable loss in th
sted that their position was still

Tt was als0C SUEEE

W

tho stand to suffer cons
fO meet his commitments.
urther weakened by the limite on liabilit

the draft.

y contained in article 7 of

it was first pointed out that failure

to refer in the text of the future instrument TO the legal consequences of
the guest's not paying a deposit which he had agreed to pay would not imply
that he was under ne obligation vo make sment and certainly would not

auch pay

relieve him of his duty to compensate the hotelkeeper for damage suffered
by him under the terms of the convention. Secondly the possibility for the
hotelkeeper to require the guest to pay a deposit W

ould not in practice
alter the existing situation in cases whepe the contracting partner of the
hotelkeeper, for cxample a tour organizer, stronger eeonomic position
and refuses to pay the deposit. The.hotelkeeper may elready make such a
request but to turn this into & right did not correspond with existing com-
mercial practice, even if such a rule were to be limited to residential, as
ainst individual bookings.

opposed to commercial, hotels o to group as 8g
d that in view of the fact that to the

Thirdly, one representative guggeste

extent that relations between the hotelkeeper and the guest are not regu-
lated by the draft they are 1eft to freedom of contract, the introduction
of a provision to the effect that the hotelkeeper may require the guest to
pay a deposit might, by a process of o ‘contrario reasoning, be regarded
in the light of Article 24, paragraph 1, a8 at presently worded, & limlting

the hotelkeeper's freedom of contract to make stipvl

In reply to these arguments

is in a

ations in his own favour.

admitted that the principal point at
_the extent to which an advance payment

by the!guest towards the price of the accommodation and ancillary services
to be provided under the contract might be considered to be a forfeitable
deposit, as is presently the case ip some countries. In view of the dif-

ference of opinion within the Committee on this point and the realization
bly 1inked to Article 7 of the preliminary

that the question was jnextrica

draft Convention, the committee decided that for the time being the words

"in the absence of agreement to the contrary" should remain in the text in
square brackets and that any reference to the concept of deposit should be
‘avoided in view of its special connotations in some jurisdictions. It was

further agreed that the implications sle 11, however drafted, should

of Artic
be fully borne in mind on the occasion ©

It was, however, generally

issue in connexion with Article 11 was

£ the second reading of Article 7,
s of contracting out at present contained in

especially when the possibilitie
square brackets in that article were considered. One representative men-
g in square prackets in Article 11

f the word
some problems with regard to p

d@ by national law.

nexion that i
might raise
which were governe

tioned in this con
were to be retained this ety

clauses in consumer contracts



In
were raised, Ip the firet
to refer not: only to the v
the contract although
drew attention t
To mitigate his
in Article 11
with

O the

a percentage

a

view to meking the

Articlioe g

) 1.~ The hotelkeeper shall
death of, or pers
caused by an

onal injury or

accident occurring

(a) during the
(b} during a reasonab

the guest accommodation gt

Las

2.~ The hotelkeeper
that the accident wag
diligence which v
avoided and

shall
caused hy
he particular

the consequences of

3= Notwithstanding
food or drink is
damage resulting from the de
mental harp to,

atn

-
ST,

the gue

In connexion with par
expréssion ""and
"personal injury" was pe
confusion. To thi
number of European

account of

rfectly
it wag

[

[

the difficulties
pretation of the
Convention since
certain eage

term "hie

-y

SSures corporellegh
it was not absg
8 of nervous
discussion it was
natureg"

S oagreed to pef
and in the English tey

the course or further
place it wag
provi,
thig might
Possibily
damzge  while others
liritation Sim
concept of the

time whonp

the Provisions
provided by the

caused by the rrovision
agraph 1,
any other bodily
replied that the Teormul
surfage trans

experie

olutely certain the
shock or nental

. ~ of noints
debate on Artici. 11, a number of poin

. . . ~c.ferable
suggested that it might be prefer:

«

=i}

. . . 1. . se of
sions of the Convention" hut alzo to thos

alrcady he impliced,
Ly for the hotell:ocpurg

alluded to che

akive
Another representat

~

oo room,

by reletting -
peszibility of introduclng

that contained in Article 7 Le.
Ltable deposit loss objcctiOnab -

ilar o

£,

Fforfe

B
AO

be liable for locs ar
any other
on

-he
. ‘rom th
damage resulting fro

P ’ . guest
bDodily or mental harm to, a g

the premisey of the hotel:

the pueg

R I
. . ] ig disposa
t has accommodation at his disp

. when
. .. . . " sme whe
le pering precedlng or fo]low1ng the time

his disposal .
13iches
be relicved of astablis

this liability 1if he
circumst

-ances which
Tacts of the
which he was

~

- yee d t t}le

a hotelkecper, using
oy e ave

case called for, could not ha

wable to prevent.

L I ) hcll
of Paragraph 2 of this article, W
5 - g . g5 or
hotelkeeperi he shall he liable for loss or
. . “her bodily 0F
of, or persona} Lajury or any other bodily

of such food or drink.

. N ‘t'h 1 b the
one representative proposea i<
. ; ; -he berm
or mental harm" be deletod the
. Caked causing
clear while the text risked causing

since
pPregent;

pal

?, which appeared in a

. 4 " ! ‘;"-lke
port Conventlons, ad been employed to te

. ' o9 e -
need by conrts with reg the int

rard Lo W
the I ot che Warsa

in r

cach texwy
At that expression envered

harm suffereq by the viceim. Afver
Yrench text to "lésiong de toutes

pPerscnal injuriegi,

.

er in th

t tu "any

)
&



sc with regard te the temporal

red that the expression
at his digposal" was

A second difficulty with the text are
5Cope . . ;
scope of article 13. Some reprosentatlves conside

the aocommodntiwn

Hd N

u : .

" ring the time when the guest haz

00 vague while «thers felt that the aame criticism could be made of para-
.4 that the hotelkeepel’ should be

a

ative suggeste

pefore the arrival of the guest at the hotel
Other representatives were of the opinion

(h) was TOO tong while yet others

I ,
i.aph 1 (b) and one represent
1le 2 ' .
able for a reasonable period

and ¢ . .
A after his leaving the room:
paragraph 1

That the period contemplated by I
considered the provision to he unnecessary and thought that the question of the
and post- contractual situations could be
that sincc

hotelkeeper's liability in pre-
adequately dealt with Dy the law
ArtiCIC 20 (a) alrcady dealt wit
to delete the provisions in poth 4Art
period of the hotelkeeper's liability Qua
whole question in Article 20 subsequentl
encountered certain difficulties in reformu
and it became apparent that if i esired
lelism with the corresponding pro article 15
FO deal with the gquestion of the hotelkceper's 1iability for
injury before and after the © ¢ the room by the guest in Article 13
itself. Since it was not POSS course of th
Article 13 as preparcd by the drafting Gommi ttee in such & vay az uo take
account of the reinstatement of the idea contained in paragroph 1 (b) of the
article, the Committee requested the gecretariat to propose a form of words
The s@cretariat proposa gquare brackets

1 is contazined in
n ANNEX 111 hereto.

Another view was
case, LU aight be
15 concerning the

of the forum.
h an analofOus preferable
icle 13 and Article
hotelkecper and to regulate the

e however, the drafting Committee

le 15 along these lines
to maintain a certain paral-

it would be necessary
death and personal

lating Artic

t were d
vision in

ccupation ©

ible in the ¢ meeting to redraft

to cover the point.

i A . .
n Article 13 as reproduced 1

the drafting of the pa‘agraph rclated to

A third point concerning
the precise meaning ot the term "oremisen of the hotel".
in particular wishéd te know whether i was intended to COVET: for example,
the hotel'bus to and fron the airports OF a nearby goif sourse to which the
guest had access oOn spacial term? py virtue engaged accommodat-
ion at the hotel. In reply it was suggested ghat
liable for death or personal injury regpect of damag

only in
pPlace under his gupervision such as or a private beach

a hotel gwimming pool
Such an interpretation would thus exclude golf courses
As to the

raph 70 of
causing injury to
from the hotel to an
2ll to he determined by

One representative

of his having
the hotelkeeper would be
e coaused at 2

of travel in hotel 'buses;
port where it is
occur: during the

airport or to a

reserved to guests.
Auestion
the Explanatory Re

a guest to

and similar facilities.
attention was drawn to parag;
stated thalt "were the accident
transport of the guest in @ hotel 'bus
beach, then any 1iability of the hotelkeeper would f
reference to the appropriatc rules governing the contract of carriage of
passengers by road'". 0Oné€ representative however expressed concern at the
possibility that & notelkeeper mi ple under the provision 2s
under a contract for

drafted, for example where the gubs

ght not be lia
+ takes his meals



; . . ) i ses ol the
full board and lodging with the hotelkeeper, not on the premises ol
hotel itself, but in a nearpy restaurant under a

. etweel
standing arrangement b
the hotelkeeper and the restaurar

1teur,

, s €
. s . . o] nte the us
One final drafting peint cone rning paragraph 1 related to co .
N . N PR ~ iate
of the word "accident". Tt was suggested that the word was inappropr
. . . 4 . s a diseasé:
to cover certain situations, for example the guest's contracting a dis

and in consequence it was replaced by the word

Yevent'.

Ag regards paragraph Z, lengthy discu
liability régime o whien the hotelkesper shoul
hand certain representatives

S

4]

sicn centred around the
. ne
! Lo subjected., On the O

4

{

1
congid
which enshrined the principle of p
reversed,

) : . . ision
erad that the erfect of the provision

oot
resumed fault with the burden of proc

. . 4ot fety:
in effect made the hotelkeeper an insurer of the guest's sa
Such a rule, they maint

tained, would involve a considerable extension of the
hotelkeeper's 1iability for personal injuries in their own countriecs andi
to the fguest against the hotelkeepe?¥ se.
then cenceptual difficulties also arc

o the
. . . ~ " [$2
such a principle, it was ¢ rther argued, would hav
effect of raising very considerably

the insurance premiums payable by ho@el
keepers and it was therefore proposed “hat the burden of proving that the‘e
hotelkeeper had riot mot the requisite standard of care be placed on the &“
It was also stressed that, the position of the hotelkeeper could not be
equated to that of g

carrier and that eve
presumed liability of the

extent that an action orought by the
could be regarded as founded in tort,
The introduction of

st

n in the carriage Conventions the
accompanied by provisions limiting
personal injury to the pnssengel-
of a hotelkeeper was more akin to ‘
16 inequitableness of presuming him to he Liabl¢
the more upparent

carrier was
his liability in the ecvent of death or
If it was accepted that the liability
that of an occuplier, then tt
in all cases hecame alil

re

Other representatives stated that +he fermulation of the hotel-
keeper's liability by the UNIDROIT Working Comaittes coincided with the
position at present cbtaining in their own Jurisdictions ard that any move
in the direction of requiring the guest to prove fault on the part of the
hotelkeeper would represent a ;

step backwards which it would be difficult
for them to contemplate in thig age of 6ver-increa$ing awarcness of the neet
to provide adequate protection for consumer

was also made to the provizions

~Products Liability in regard to Personal Iniury and Death and it wes Suggosp
that attempts should be made Lo avoid any inqamgatibility Letwear, the futur®
Convention on the hotelkeeper's,contract on the
Europe Convention and the draft:
on the other.
that,

hd 1 . r > > Ce
5. n this context, refercn

. ] ~ i1 !

of the Counei! of Europe's Convention OF tcd

, ;i1 ©
one hand and the Councl

\s ity .
directive of the Commund

Furthurmore, it was styre

with respect to the bringing

easier for the hotelkeeper, vhe was thoroughly

for the guest to discharge the burden of

. the Symptoms of damage bepan to appear g
© the hotel,

European Reononic
5%ed by more than one represente

. . e es t)e
of evidence, it would in most cases that!

c . . e ‘;eS’;
familiar with his premis

praooy,
ome

Cov 1 s ; where
especially in cases Whe ;
time after the guest had left



Another representative considered that it did not greatly matter
aced since in any event a court would

:i;gg:hom th? burden of proof was pla :

the L certainly be faced with conflicting evidence prought by the guest and

otelkeeper, and would decide in favour of one or the other on the balance
proposed liability

of .
such evidence. As to the question of the effect of the
was urged that further jnformation on this

régim .

isg ¢ on insurance premiums it
Sue .
. be sought for the next meeting.

ittee decided that it was necessary to adopt

as a result,
nts a fusion’of the

f proof open-
n either the guest ©

d practice.

the Comm

ution and, the new version of

former paragraphs 1
Each jurisdiction
r the hotel-

some kind In conclusion,
Artiol nd of compromise sol
and 2 e 13, paragraph 1, which represeé
Would’ leaves the question of the purden ©
keepe teus be permitted to place the purden ©
r in accordance with its prevailing law an

loiq With regard to paragraph 3, now paragraoh ?,.of Article 13, which

id down what was in effect virtually @ strict 1iability for damage caused
by food or drink served by the hotelkeeper: there was general support for the

Provision, although one representative felt that the chances of its being

acceptable to hotelkeepers in his country would to @& certain degree depend

chological impact upon

on i
t: its being recast in a way which would have less psy
em, Another representative expressed concern at the possibility of the

hotelkeeper being liable for injury guffered by & guest with an unusual allergy
and in consequence proposed that the provision pe modified 80O 25 to restrict
the liability of the he telkeeper to those cases where the injury was caused
by the guest's consuming food or drink which was not wholesome or which was

unfit for human consumption and which had not peen described with sufficient
problems to avoid that food or

c : i
dl?rlty to warn a guest with special dietary
rink. A third representative suggested that the hotelkeeper's strict

ood was consumed outside the

ss where the T
as the fgod 80O
while another CO
le in certain e

e one guest poisonin
ace the poisoned element

hotelkeeper SO that he
ough another represen-—
gince in his view the

St

provided might be conta-
nsidered that it would
xtreme cases involving

g another.

;i::ility should not apply in c&
minat’ for example packed l1unches,
b ed after it had left the notel, W
b¢ excessive to hold the hotelkeeper liab
-1ntervention by a third party, fof exampl
To this difficulty it was reP at in such & ¢
of the food or drink had not been pgggiggg by the
would not be liable under article 13, paragraph 2, alth
tative expressed doubts regarding this interpretation

Problem involved complicated questions of causation.
ging discussions which ensued also involved reference
e 14 of the preliminary

to the various defences contemplated under Articl pre
draft Convention but it was generally recognized that the principal point

"at issue was that of the extent to which the hotelkeeper should be liable
for injury suffered by the guest when ne proved allergic to the food or drink

The wide-ran

e —
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actually provided by the hoteclkeeper. So as te avoid the hctelkeeper'? ?elni
liable in such cases it wes agreed that in principle the hotelkeeper will nov
be liable if he can establish that the food or drink was it fcr human cgnsum‘
tion and that it provided the safety which a guest i reasorably entitled to
expect, having repgard to the description and presentalion. Althouch this -
wording proved to be generally acceptable, it was noted by one representative
that it left something to be desired in terms of waiformity as what a gueﬁf
"was reasgonably entitled to exzpect" would differ considerably from one part
of the world to another. Another representative eoxpressed concern that therf
might be some incompatibility between the provision and the provisions of the
European Convention ou i'roducts Liability in rege
Death and he wondered whether -
by redrafting the last phrase to read "having regard to all the circumstances

R . X . added advan-
including its description and presentation' which would have the added ac

. . £ icle
tage of corresponding more clocely to the wording of paragrapn (b) of Articl

. . ) : ; : ' ie defined.
of the Council of Europe Convention in which the tovm "defect" is define

\ i r nd
Lo Yersonal Lrjury @

. . , e the Lext
gome 1lmprovement might not be made to the L€

3]

. . . . . N o fos ()d
"inally, it was decided that it should be specified that the fjcl.fv
\ . ibildi®d

or drink must actually be censured by the guest so as to avoid the possib
of the provision being held %o apply in such cases

R
as his being scalded bY ¢
waiter tipping hot soup over him,

Article 14

l.—- The hotelkeeper shall He relieved wholly or
under Article 13 of this Convention %o the extent
from the wrongful act or neglect of the guest.

Liability
results

in part of his
that loss or damage

. 2.— Vhen the hotelkeeper is liable for loss or damage under the terms
of Article 13 of the present Convention but a third party has QOUtTibUted
theretc by his acts or omissions, the hotelkeeper shall be liable for the
whole of such loss or damage, vithout preiuvdice
may have against such third party.

. . ~ge Ne
to any right of recourse

Broadly speaking the Committ

‘ soph
ee accepted the underiying philosoP y
behind the prcvisions of this

. @
. * IS ¢ I‘Cbs

article, although some representatives £XpHE
‘hesitations which will he menticned below.
belief that the draf

cular the following

\(
_y _‘_-vrea
Nevertheloss there was widesP

, ) - rti-
ting cf the article left much to be desired and in p@

objections were raised:



1 1 might in some cases wholly relieve the hotel-

1. that paragrapl
st had only contributed to the

keeper of liability in cases where the gue
damage;

lkeeper might be relieved wholly

2. that to the eoxtent that the hote
1d already be excluded under

1iability wou

of liability under paragraph 1, his
of Article 13;

the former paragraph 2, now paragraph 1.

terpreted as not covering cases

1 might be in
umption of risk to the extent

or voluntary ass
s a contributery negligence clause;

3. that paragraph
of volenti non fii injuria
that it should be repgarded a

4. that the reference o "wrongful act or neglect of the guest" was

unclear and open to widely difrerent interpretations;

arafting of paragraph 2, it read more like

5. +that on the present
which it was not meant to be;

a provision on joint tortfeasors

in view of the different bases

eferable,
d 2 of Article 13, to

paragraphs 1 an
h paragraph gseparately;

6. that it would be pT
of liability contemplated by the nev
set out the defences in respect of eac

a contradiction hetween paragraph 2 of
sing a strict liability on

Article 13 impos
from the consumption by the guest of

7. that there might be
Article 14 and the provisions of
the hotelkeeper for damage resulting

food and drink provided by the hotelkeeper.

Tt was therefore agreed that there should be a complete redraft

of Article 14 to take account of these objections. This new drafting is
reproduced in ANNEX III hereto pul nevertheless aome criticisms were levelled
against it which will be discussed at‘the second reading. The first of these
was mentioned by one representatiVe whe stated that legislation had been
introduced in his country which had considerably cut down the pessibility

n ecivil claimé for death or personai injury on the
it was nov usually required
although the final

of damages being reduced i
grounds of contributory negligence.
- that the plaintiff should have been gros
position of his authorities could only be
sequent possible amendments of Article 14, he already thou
mention the possibility of & reservat tered on the provision.

In effect
sly negligent and
determined in the light of sub-
ght it advisable to

ion being en

representative. In the first
French text to the '"faute du
+ render the hotelkeeper liable

arded as having committed a
while in the second

Two more points were raiced by one
rceference in the

place he considered that the

client" rather than the'”fait du client! nigh
in cases where the guest could acarcely be reg
fault, for example a madman jumping from a hotel bedroom,
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" he expressed grave misgivings concerning the rulesz governing recourse
actions since he felt that cases might arise especially as regards the

. . , . ‘ ) i soble
provision of food and drink, ir which the hctelkeeper might be held liable
although a third party vas totally at fau

i'inally, one representative wished it to be made quite clear

that the effect of ps aragraph 1 zhould not be to deprive the guest of a remady
when he suffered injury attempting to rescue another nerson in p‘ﬂcumCtancea\
in which the hotelkeeper would be liable for the dam age suffered by the 1qtter

rticie iy
ceextle 1o

1.~ The hotelkeeper shall be liable for

any damage to, or degtruction
or loss of, property brought to the hote

1 by the pueast.
2.~ Any property

(a) which is at the hotel during the time when the suest has the
accommodation at his dispesal:

(b) of which the h Felke@per tal

o ing
et charge outside the hotel durink
the period for which the guest hus the

aceemmodation at his disposal; ©or
(¢) of which the hotelkeaper takes

, . wolel or
charge, whether at the hote
cutside it, during a reasonable paeriod

. .. s me when
preceding or following the time wi
the guest has the accommodetion =t nis disposal;

shall be deemed te be property brought to the hotel.

3.~ The liability referred te in the
to / J/ times the daily charge for
modation ig occupied by several
taklng account of {he total pr
all the cccupants

. tng ted
present article shall be Liml
the accomnodation., If the nmcooh—
persons, the calculation shall bhe wade DY

lce of the accommodation and hy considering
as a single guest,

. N N . . - . . ) . ~-4 o s
In introducing this article, the Chairman recslled thatl Axtﬁclu. n
- : . - iy 3 10
15 to 18 were modelled Very closely on the 1962 Council of Europe Convent

R
on the Liability of Hotel- keepersy concerning the Property of their Guests
which wag at pPresant

t in force between six States, and that the Working Comni®
which had prepared the UNIDROIT draft had avoid
any incompatibility between the two Instruments which might have the PFF”(LO
of rendering it difficult for partics to the Council cof Eurcpe Corventich ‘
accept the UNIDROIT Convention. Thisg preoccupation'Wa ‘eiterated by the

. N rs
representative of +the Council of Europe who, however, reminded the menbe
of the Committee that the Council of ELrop~

minirum standards and that already under its
could inpose a more severe liability
under the Convention itselr,

Lyed

taken zall possible steps te

. down
Convention in effect laid

eto
W ring Dapties ther
5 terms Contracting Part

iaed ToT
¥y on hotelkeepers than that provided
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number of drafting amendments to Article 15.

The Committee made a
aragraphs 1 and 2

In particular, it was decided to simplify the drafting of p
and to telescope them into a single paragraph. The Committee also decided to
provision with that employed in other

harmonize the ianguage used in the
of 'the prcmiscs of the hotel".

articles of the draft Conventicn by speaking

Althouph a represeniative of “the hotelkeeping profession suggested
1 obtaining insurance ccover in his

that difficulties arese in connexion with
hotelkeepers wmay be held liable forr property

country to bhe extent that
the hotel, it was pointed out that

left in vehicles cukside the premises of
gsuch liability would only arise when the hotelkeeper actually took charge
Tt was moreover recalled that, following the lines of the

of the wehicle.
(b) of the draft adopted by the

Council of Europe Convention, Article 20
UNIDROIT Working Committee provided +hat for the purposes of Articles 13 to

19 of the Convention the expression "property brought to the hotel by the
alia, vehicles and any property left with

stipulated that States might enter a reser-
1aid down in Article 15, paragraph 2
actually at the hotel.

guestﬁ should not include, inter
a vehicle, while Article 25 (b)

vation to the effect that the rule
should only apply in respect of property

considered in the course of the discus-
rticle 25 (b) as no
There was also

Both these provisions were
sion on Arkticle 15 and the Committee decided to delete A
vour of its retention.
a majority in favour of removing the exclusion regarding motor vehicles and
property left with them but one representative, alluding to the remarkable
growth of motels in his country in recent years, pleaded for its being
maintained as otherwise motelkeepers would be expeosed to
damages being awarded against them. In consequence it was decided to delete
(b) of Article 20 but to'permit States to enter a reservation
tc the effect that Articles 15 to 18 of the Convention shall
left with themn. It was further agreed
applicability of the future
in the context of Article 19.

~ o . -
Governmental representatives spoke in fa

the risk of encrmous

‘sub-paragraph
under Article 25
not apply to vehicles or any property
that it would be necessary to reexamine the
instrument to vehicles and‘property left in them
t adopted by the UNIDROIT
tg on liability should
e Committee itself or

h paragraph 3 of the tex
greed that the precise limi
a subsequcnf meeting of th
adoption of the future instrument.
urope Convention, the

In connexion wit
WQrking Committee, it was a
be agreed later, either at
at the Diplomatic Conference for the

noted that unlike the Council »f B
ther for a fixed-sum liability, whether

other unit of
It was decided

It was, however,
UNIDROIT text made no provision ed
expressed in terms of gold, special drawing rights or some

account, or for a limitation for any single item of ‘property.
that these two points would be discussed during the gsecond reading of the
draft with a view to determining whether they should be dealt with and, if so,

the appropriate place in the draft for so doing.



~
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In addition, the Committee felt that the reference tc '"the daily
charge for the accommodation" was somewhat vague. It was thercfore decided
to state explicitly in the text that the charge was exclusive of taxes,
service charges and additional services (thus, for example, excluding the
cost of food and drink previded under a corntract for boord and lodging)
although‘even ther it wag pointed out thot some dif
when, for instance, the accommodat;

ficulties could arise
ien was provided in che context ol an
inclusive package tour along with other services such as transport.
To this, representatives of the hotelkceping

cases there would be @ basic price for

, . . o )
profeesion replied that in all

the room, although this would not
always be pecsted ap, which could serve as a point of reference for determining
the hotelkeeper's limit of liability. The existence of such a price would,
moreover, ensure uniformity for in some establishiments, especially in deve-
loping countries where most hotel bookings are made on behalf of groups, the
agreed charge for the accommodation mipht vary in accordance with the number
of rooms let. In these circumstances

e

one representative propcsed that the
Committee consider the possibility of amending the article on the occasion
of the second reading by the addition

of a reference to the charge usually
made for the accommodation.

In conclusion the Committec agreed that the limit on liability
should be calculated by reference te the total charge of the accommcdations
for while the provision expressly stipulated that all the occupants of the
accommodation should be considered ag s single guest so that there could be
no question of multiplying the limitation figure by the number of occupants
of the room, on the other hand it wos to be understood that if a large family

tock a suite of rooms, or more than one room, then the 1imit on liability

- . . ) . ~daliion
would be calculated in accordance with the total charge for the accommodaltl
and not just the room in which the lost or damaged property was situated.

Article 16

l1.- The liability of the hotelkeeper shall be unlimited:

(a) where the property has been deposited with him;
(b) where the damage, destruction or loss is caused by a wilful act
or omission or negligence

. . for whoi
ocn his part or on the part of any person for wh
he is respensible;

(¢) where he has refus

ed to receive property which he is bound to
receive for safe custody.
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shall be bound to receive securities, money and

2.- The hotelkeeper
valuable articles; he may only refuse to receive such property if it is
or amenities of the hotel,

dangerous or if, having regard to the standing
it is of excessive value or cumbersome .

3,- The hotelkeeper shall have the right o require that the article

shall be put in a fagtened or sealed container.

Subject to minor draftting amendments, the Committee approved the
text of paragraph 1 (b) of Article 16 separately from the rest of the article
and placed it in a new Acticle 1H bis 16 weuld be concerned
only with the consequences of the deposit of,

g0 Lhot Article

As to the remalnder of the article, one representative expressed

concerning the unlimited liability of the

hotelkeeper in cases Of deposit with him of valuables. He censidered that
the provision, ag it stood, had the effect of converting the hotelkeeper intoc

a banker and he therefore proposed a new approach to the problem which would,

on the one hand, attempt to create

and on the oﬁher take account of +he capacity

reactions to a proposal for uniimited liability in

to the rapidly increasing growth in

that while the hotelkeeper should be under an obligation
to provide fac keeping of money, securities, jewelry and
a concomitant obligation should be

other valuables belonging to the guest,
guest to depesit such property with the hotelkeeper,
1iable for the loss of, or damage to,

availability of the deposit faci-

the mest serious reservations

a balance of interests between the parties

an age when hotels were
increasingly exposed crime. The essence
of his proposal wag
ilities for the safe

imposed on the
failing which the latter would not be
that notice of the
of the failure to deposit were displayed

in the public

such property provided

lities and of the consequences
sition in the accommodation of the guest and

Tn addition it was proposed that the hotel might set a

1oss of, property deposited with it,
should be brought to the atten-

Finally, it was recommended

in a prominent po
rooms of the hotel.
limit upon liability for damage to, o
the existence and amount of which limitation
tion of the guest in the above-mentioned notice.
that a provision be inserted permitting the hote
bles at the time of deposit so a8 to determine the ac

description thereof.

1keeper to examine any valua-
curacy of the guest's

pathy with the philosophy underlying
nt to make guests more aware of
ing with valuable articles,

tatives voiced sym
these proposals and in particular the attem
the need for them to exercise care when travell
but nevertheless a considerable number of reservati
In the first place sone representatives found it inc
hotelkeeper should be exempt from liabhility if he personally, or a me

Some represen

ons were expressed.
onceivable that the
mber

or failure to deposit, valuables.

of the insurance market and its



cf his family, were responsible for the (
the guest had failed to deposit with him,
& valuable nature such a5 a watch

amage to, or loss of, valuables which
Others sugpested that property of
Or a ring which would not nocrmally be depo-
sited with the hotelkeeper but rather vworn by the guest might in certain
circumstances be stolen from the guest when he
a room adjacent to that in which the thefi

reluctant to see the hotelkeeper

or she was, for sxample, in
wag comitted, and they too were
automatically relieved of liability in such
cases. Again, it wes pointed out that the Poszibility of & limitation amount
being pleaded even when the property had been

deposited with +he guest ran
contrary to the Courci

. . . i s ericult
o7 Europe Convention and that it would be very diffic

for some States which had already ratified that instrument to accept it.

If it were desired to avoid the hotelkeeper being liable for articles of
exceptionally high value, it wae sSuggested that rather th
limitation on hig liability it would be preferable

0 place a limit on the
value of articles which he was obliged +o accept. Finally, it was noted tha

the proposal as it stood would of hecessity require g definition of valuable
of which there was at present nore in the UNIDROIT draft,

~

an laying down ©

In view of the far-reaching naoture of the Eroposals, which called
for further study, the Coemmittes decided for the

, sa in gquare
time being to include in s4
brackets in rticle 25

the sugpested provieions on the conscquences of
- . . ' . ter's
the guest's faiiure to aeposit valuabies with the hotelkeeper and the latter

right to limit hig lizbility in the svent
theless it accepted the principle of the hotelkeeper's being entitled to
examine the property tendercd +¢ him

for safe custody and intreduced A pro=
vigsion to that effect in Paragraph 3 of Articie 16,

of their being deposited. Never-

it connexion with baragraph 1 of the

article as preparcd ov the
UNIDROIT Viorking Commities,

one representative Expressed vers considerable
misgivings about the 20881ibility of the
. broperty on the grounds of jitg being of
satisfTied by a Bugeestion that S0ome objective criterion was provided by

the fact that it weulg be for the court to determine whether the hotelkecpel
had acted Preperly in refus

s e 18 ; h
upon to decide vhether hig liability should be wilimited under sub-paragrap
(c) of Article . T4 wag thercefore Jec

cided to delete the reference te the
hotelkeeper's right to refuse broperty of excessive value, all the more SO
since a representative

hotelkceper's peing able to refuse

excesive value and he wos tol

3
) e callel
1ng tc aceept property for safe oustody wiasn ca

. . N . ety 't-’-)e
of the hotelkeeping profession infermed the Comnibte
that it was not the practice of hotelkeepers

v fOT
to refuse to accept articles
deposit on account of their value.

) 5 com g : right
In conzequence the notelkeeper's righ
to reject property wag restricted to valuables

which were dangerous or
cumbersome., The Committec

also considered that it weuld he more logical
to invert the order of baragraphs 1 and 2 of Article 16 ag amended.



nect to paragraph 3 of the article, one represen-

Finally, with respe
+- * . . . o :
tative expressed dissent from the general opinion that the hotelkeeper should
fastened or scaled container for property

the view that such a measure would

be responsible for providing &
deposgited with him, which was based on

be taken essentially in the interests of the hotelkeeper rather than those
of the guest. He therefore proposed that more detailed attention be paid to

the question in the course of the second reading of Article 16.

Article 17

The hotelkeeper shall not be 1liable in so far as the damage,
destruction or loss ig due:
(a) to the guest, or any person accompanying him or in his employment,

or any person visiting him;
(b) to force majeure:

(¢) %o the nature of the articie.

The Committee agreed %o the proposal made by one representative
that since the provision was one dealing with cases of joint liability it
would be preferable to replace nin so far as' by the term

"to the extent that" in the introductory w

rhe expression
ords of the article.

sub—paragraph (a), the words "the negligence or
cdded tc maintain a parallelism with
expressed, while in sub-

esistible event' were

In connexion with
to a wilful act or omission
the other articles where &
paragraph (b) the words "an unforesceable and irr
substituted for "Torce majeure" so as to ensure concordance with the language
employed in Article © revised. In reply to oné English-speaking representative
-who announced a stronp preference for the use of the term “force majeure',

it was noted that nc decision had been taken on the matter and that the
debate would be resumed on the occasion of the second reading of frticle 9.
| Europe recommnended that

In this context the representative of the Co
de in the terminology which had been employed in
on the Lia-

of the Council of Europe Convention
the Property of their Guests, then it should
t on the future instrument that no

of" were
similar concept is

uncil of

if any change were tc be ma
the corresponding provision
bility of Hotelkeepers concerning
" be made clear in the Explanatory Repor
difference in meaning was intended.
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Finally, with regard to sub-paragraph (c),

one representative
wondered whether tiie wording wag not

asbiguous. If it was intended to cover
dangerous objects or cases of inherent vice this should be done expressly.
After another representative had indicated the Many types of case contemplated
by the provision however, he withdrew his broposal and the sub-parapraph was
adopted without amendment

. \
Article 18
—tiee .0

s . . e he
Except in any case tc which Article 16, paragraph 1 (b) applies, t
guest may not invoke the hotelkeeper‘g liability rep any danage to, or

destruction or lose of, property brought to the hotel if, after discovering

. ) . 79 t
such damage, destruction or less, he dees not inform the hotelkeeper withou
undue delay.

. . . n this
One representative expressed very considerable reservations on t

article which he regarded as being tantamount to g provigion on prescripticn
in that it deprived the guest of a right or acticn. Furthermore, he ncted

that it seemed to apply only to ¢laims in recy
property and although thig type of provisi

. . . law

SLon mignt be common in transport 1 e

. . . . . Lepel S
Cenventions he repeated hig convietion that many aspects of the hotelkeep

. - < . . - e o=
contract could not be equated with contracts of carriage. lHe therefore pr
posed the deleticn of Article 18,

,

“ect of damage to, or loss of,

To this it was replied that the article wasz not a provision on
brescription. Such g provision would totally bar the claimant's right of
recovery whereas 211 Article 18 sought

proof incumbent on the
to recover, would ha

~
-l
J.

to de way o reverse the burden o
hotelkeeper under Article 15, The guest, if he were
Ve Lo prove some fault on the part of the hotelkeeper,

but if he succeeded then the hctelkee

. e . 1.1 13 3 " ] $!
per's liability would be unlimited i
accordance with Artic

le 15 nig (formerly Article 18, paragraph 1 (b)).
From a practical point of view, moreover, the provisicr was valuable in
that early report of Loss would permit the hetelkeeper to undertzke an
enquiry or call in the police ag
chances of recovering the p
vere not relevant to pers

BOOn as possible and thus increase the o
roperty. It was evident that such considerations
onal injury cases and indeed an extension of the
terms of Article 18 to cover them wo
the compromige solution contained in the revised version of paragraph 1 of
Article 13 by casting the burden of proof of fault ori the guest in‘those
cases where notice had not been given.

) . 1d upset
uid be highly undesirable as it would Up
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Another representative was of the opinien that the expression
n : . |
without undue delay" was vague and imprecise and he considered that it
should be replaced by the words vimmediately after its discovery". Other

representatives however felt that this would place toc heavy a burden on

the guest and as a compromise solution proposed that the notice should be

given to the hotelkeeper "as soon as 1s reasonably possible".

This formula proved ultimately to be acceptable to the whole
Committee as also did the introduction of a reference to the '"premises of

the hotel" so as to secure uniformity of language with other provisions of

the preliminary draft. In conclusion, an attempt was made to improve the

drafting of Article 18 in order to make it ciear thal the intention of the

provision was in no way to deprive the guest of his right of action against

the hotelkeeper.

Article 20

For the application of Articles 13 to 19 of the present Convention:

/(a) any person who enters a hotel with the intention of requesting
/

accommodation shall be assimilated to a guest;_ /
(b) the expression 'property brought to the hotel by the guest" shall

not include vehicles, any property left with a vehicle, or live animals;

shall be responsible for the acts and omissions

(c) the hételkeeper
f all other perscns of whose services he makes

of his agents and servants and o
use for the performance of the obligations which are incumbent upon him by

virtue of the hotelkeeper's contract when such agents, servants or other

‘persons are acting within the scope of their employment, as if such acts or

omissions were his own.

jon of opinion within the Committee on the

utility of maintaining sub-paragraph (a). On the one hand it was argued
that the hotelkeeper should be under the same obligations to potential guests

ests on the premises by virtue of a contract
ge would-be

There was a sharp divis

seeking accommodaticn as to gu
since it was in the economic interest of the hotelkeeper to encoura

clients. Another representative suggested that a further reason for retaining
the provision lay in the fact that since the draft Convention provided for
limitations on the hotelkeeper's liability in certain circumstanceé, cases
might arise in which a potential guest would be in a better position than
the guest himself unless sub-paragraph (a) were retained. One representative,

ed extending the application of the provision to cover

furthermore, propos
Persons visiting the guest.
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Other representatives however saw difficulties inherent in the
provision. 1In the first place it was suggested that it was open to abuse
as the plaintiff might never have had any intention of requesting accommnoe-
dation and cnly alleged this after the occurrence of the event causing the
damage. Secondly, ‘it was asked on what cogis the limitation amount related
to ‘the charge for the acccmmodation could be calculated when o (ortiori
this provision was desi ned to mcet precisely these cases where the guest
never obtained accommodation. 4 further representative arpued in favour
of the deletion of the provision on the grounds that it confused contractual
and extracontractual situations. In the light of this cleavage of opinion
the Committee decided to leave sub~paragraph (a) in square brackets and
to take a final decision on itz fate on the occasion of the second reading.

In view of the Committee's decision to include vehicles and pro-
perty left with them within the scope of the future instrument (sce page 11
above), sub-paragraph (b) was amended so that it would now apply to live
animals only.

As regards sub-paragraph (¢}, one representative expressed concern
as to whether it was sufficiently clear that the hotelkeeper would be liabl€,
subject of course to the poscibility of his being able to bring a recourseé
action, for the acts and omissions of independent contractors. He received
assurances on this score, particular reference being made to paragraph 127
of the Explanatory Report. one representative indeed considered that it was
precisely to vrecvide for the hotelkeeper's liability for indeprndent con-
tractors that the provision had been inserted in the draft in the first
place.

Another representative suggested that the reference to the obli-
gations incumbent on the hotelkeeper by virtue of his contract was unnccessaT
rily restrictive and he considered that it would he sutficient to refer to
"his obligations" without further qualification. The Committee agreed toO
this amendment. '

Most difficulty was, however, experienced in connexion with the
requirement that, for the hotelkeeper to be liable, his agents, servants
+ or' other persons for whose services he makes use for the performance of his
obligations should be acting within the scope of their employment. Some
representatives considered the limitation to be unduly favourable to the
hotelkeeper while others thought that it might give rise to serious problem®
of interpretation. In consequence it was decided that the phrase ''when such
agents, servants or cther persons are acting within the scope of their
employment" should be placed in square brackets pending the taking of a
final decision on its retention at the second reading.



Article 21

where the loss or damage caused by non-performance, in whole or

in part, of an obligation under this Convention gives rise to an extra-

f the provisions

contractual claim, the hotelkeeper may avail himself o
of this Convention which exclude his liability or which set or limit the

compensation payable by him.

ecentatives stated that they had difficulty with
especinlly to the problem of overlapping
betwéen the instrument at present under cengsideration on the one hand and,

on the other, the Council of Europe Convention on Products Liability in
regard to Personal Injury and Death and the draft Dirvective of the European
Economic Community on products liability. It was in particular suggested that
provisions of the Council of Europe Convention on products liability might

be more favourable to the plaintiff in cases where Article 21 of the preli-
minary draft Convention under review excluded liability fTor damage resulting
from death or personal injuries and the view was put forward that if

Article 21 were to be maintained,then a saving provision should be intro-
duced for the ahove-mentioned Council of Europe instrument and perhaps

for national law concerning products liability. JFailure to take account
of possible incompatibility between the two ins
might reduce the number of ratifications of the future instrument on the

al way round the difficulty one repre-

hoteikeeper's contract. As an eventue
gested that Article 21 be limited in its application to damage

A number of repr
this provigion. Attention was drawn

truments. it was argued,

sentative sug
to property.
were concerned with the pessibility of the

of equitable remediec available
ed support for the general prin-

Other representatives
provision's being used to prevent the invoking
in common law systems while yet others express
ciple contained in Article 21 and argued in favour of its retention..

While it was agreed that time did notl permit a full discussion of
the merits of the provision it was nevertheless decided that the term
"extra-contractual claim' was too vague and, without prejudice to the
ultimate fate of'the article, that phrase was replaced by.the axpression
"claim based on another ground cf action". It was, in addition, decided that

in view of the considerablec criticism levelled against it, Article 21 should

be placed in square brackets.
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Article 25

(to be inserted in the final clauses of the Convention)

1.~ Any State

s . P . P sion
may, at the time of signafture, ratification or accessl
to this Convention,

declare by notificatien addressed t¢ ....... that:

(a) this Convention shall apply oniy to hotell
cluded between a hotelkeeper
or habitual residence is

eepers' contracts COn~

- 33
and a person whoge principal place of business
not on the territory of the State where the accom=

modation and services zre to be provided under the contract;

(b) the rule laid down in paragraph 2 of krticle 15 shall apply onby
in respect of property which is at the hotel;

{c) it will-set the amount of the limit of liability referred to in
paragraph 3 of Article 15 at a- higher sum than / / times the daily
charge for the accommodation. -

2.

The declarations referred to in baragraph 1 of this article may
be withdrawn at any time by notification addressed to

® o8 0000 0

A wide range of opinions was expressed in connexion with sub-para”
graph (a) of paragraph 1. On the one hand some representatives suﬂﬂeSted
that it was difficult to see why States should wish to draw a distinctio?
‘between residents and non-residerts while another indicated that such av
innovation would involve g considerah

le chanpe in commercinl practice.
Furthermore it was ar

oued that the brovision added 4o the groving list of
permitted/reserva?ions and constituted an obstacle to unification.
Other representatives howewver
a reservation clause would Tacilitate
by their Governments and attention was
transport law Conventions.
sentative who, while

uch

a > 1 ed at JOfS
Suggested that the presence ment

ratification of the futurc instry
drawn to parallel provisions in the
An intermediate position wae adophted by one T€
not in principle f

pre”

. ,1056
‘ avouring the provision, neVerthel he
13 o~ . r R 5
considered that it should be retained until alj the other provisions of t
t ti 2d e — . T ' S
draf ConYen on had been settled and §ts value to the various States W82
more precisely ascertainable.

Thig < \ s eed
¥h1,n proposal was accepted by the Committee which, however; il

to a drafting amendment desipned to clinmin
concluded between the hotelkee

a reference to the relationg

g:]
ate the reference to contl‘actb
Per and the guest and to substitute this y

between then Tt was 4 4 s
. ' te > was indeed quite pof
the guest might be resident ip \ ion ©
> = ] B a C " - - tlo )
the hotel whereas t : PUMETY other than that of the 100? on P+°
tel _ 8 “our organizer or hotel hooking agency contracting
behalf might have itg principal N

place of business in the latter countr¥y:

nat
siple the
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After the Chairman had noted that no delegaticns had manifested
support for the retention of sub-pzragraph (b) it was decided to delete the

provision. In this context it was chserved that such a step would create no
difficulties with regard to the Council of Lurope Convention on hotelkeeper's

liability as it removed a possible restriction on that liability.

The. Committee admitted the principle underlying sub-paragraph (c),
now sub-paragraph (b), but in view of the possible need to accommodate those
Statec which had ratified the Council of Europe Convention and dccepted a
fixed-sum liability it was decided to delete the words following the square
mare detailed examination of the whole question of limi--

brackets pending «
cloeines, o additicn, the sub-

tation of liability in respect of properuy
parasraph was modified to take account of the drafting changes which had been

made to Article 1% itselfl.

As has been indicated above (see pages 11 and 14 of the present
report) three new sub-paragraphe have been added to this article to take
account on the one hand of the decision that the rules laid down in Articles 15
to 18 should in principle apply to vehicles and to property left in them and
on the cther of the United States proposals for the intreduction of reserva-

tions ‘to the provisions contained in Article 16.

+he Committee had been unable at this
of the draft articles, with the result
the third seszion and encompass

The Chairman regretted that
session to complete the first reading
that this reading would continue inrto
Articles 19, £2, 23 and 24. 1n addition, there would be an examination of
a draft "Federal 3tate" clause
Article 14 of the 1973 Washing*o
Form of an International Will.

submitted hy one reprasentative and based on
n Convention providing a Uniform Law on the

Attention would also have to be paid tc two problems outstanding

from the first reading, namely

vation clause excluding certain types of

from the application of the future instrument and
s concluded between hotelkeepsrs and

extending its application te contr
ative had attached considerable

tour organizers. He noted thet one represent
n and had submitted a paper which Govern-—

importance to this latter questic
Mments might wish to study before the next session of the Committee. He also
requested the Secre srticle on the possibility of

excluding certain categories of scope of application

(i) the possibility of introducing a reser-
establicshment providing accommodation
(ii) the desirability of

act

tariat to prepare a draft
establishments from the



N

[}

of the future Convention and welcomed an offer by it to nrenare a paper on
the relations between the instrument and the 1970 Internaticnal Convention
on the Travel Contract (CCY) which had enterecd into force in 1976. Finally,
the Chairman recalled zn cbservation by one Enplish-speaking representative
to the effect that in his country domestic legislation sought to avoid the
use of masculine personal pronouns and his wish that this problem might be
considered by the Committec in the course of the second reading.

The Committee agreed to these various proposals by the Chairman

and also endorsed a susgestion that observers representing touwr orpanizers
and consumer interests should be inviled to attend the nexi session.

Item 3 on the agenda - Other business

The Committee decided that its third session should be held in
Rome at the headquarters of the Institute from 17 to 21 April 197E.



LISTE
LIs%

AFRIQUE DU SUD
SOUTH AFRICA

AUTRIOHE
AUSTRIA

BELGIQUE
BELGIUM

CANADA

CITE DU VATICAN
VATICAN CITY

ESPAGNE

SPAIN

ETATS~UNIS D'AMERIQUE
UNITED STATES OF AMERICA

ANNEXE I
ANNEX I

PARTICIPARTS
EARTICIPANTS

M. Alexander SHAW,
Counselior of bthe South African Embassy

Pinzeza Monte Grappa, 4 - 00195 Heme

T"‘i. .\l\)lll"ﬂ 23
Head of Section

" R
Bundesministerium fur Justiz -~ Wien I

1., Henri HEIMARS,
Secrétaire d'Administration

CMinistére de la Justice

Piace Poelaert, 3 - 1000 Bruxelles

M. Mertin. LOW,

Legal Adviser
Censtitutional, Administrative and
international Law Section
Department of Justice - Ottawa.

M. Pio CIPROTTT,
Irésident
Via Antonio Cesari, & - 001%2 Rome

kA

w. Antonio URDA ALGLACLL,
SOUQ—)Lrth-ur Général,
- d'Etat de Tourisne

QSecrétaria
Alcala 44 - Nadrid

~ M. Thomas Joseph RAMEEY,

Attorney Adviser,
Office of the Legal Adviser, Department
Washington, D.C. 20520

of State.

du Tribunsl de la Cité du Vatican



~

1
D,
!

FRANCE

T

Moo odean-Fieore PLENTARD, Président du Comité

I 1 3 N suranéer
girsu, Chef du Ruresu duy drait europben

et internacional ,
Minictérs de
15, Fla

Justice

- — . e al
VendSme - Papig 108
~ W, Jean-Puui BRRATGO

Magistrat au Mlﬂtib@ﬁ& de la Jugtice

18, Place Vendém, - Parje (50
el L

GRECE - RKyriakes BOLUUSeARTS
GREECE bSeorctary of the M

wnasey of Grecce
N

Via 8. Mercadarite, %6 -~ 00108 Rome

1NDFE - Mlle Sarita pa LI,

INDIA Secretary of tha Embassy of I[ndia

Via XX Settembre, 5 - 00187 Rone

IRLANDE - M. Patrick

A. TERRY,
IRELAND

Assiatont Secrcfﬂr"

Department of Justice

TelTE G, Stephed s Green — Dublin 2

MEXIGUE - lme

I
Ivenne LOYOLA %, pm PILIHOS
MEXICO 30

Minirtre Conselller de | Ifabassade du

exique

TR . ST ey
~ ¥, Marioc A AT D

Secrdtuire de ' Achzssode du aesrigue

e Lavraeo Spallag ward, 1h - 00161 Rene

HORVEGE
PJ n /kv/. 4

M, Telge STALAND,
-COUHS@IIQF,

e )

FAE ROyl LIndetry of Justice and Police

Box &005 Dep. o Oplo

REPUBLIQUL DEMOCRAT TQUE ALLEM, DR

- i Helimat o HSCHEL,
GERMAN DEMOCRATIC REPUBLI(C

"Ledtor dey Learsouhle Invernationnles

Verkehr apasehs -

v

. " . -chay e
Akadenic fur Stunty.. ungd Rechtowissenschay
der DDR™

1802 Potsdam~babelsberq ‘




ROYAUME-UNT -
UNITED KINGDOM

SUEDE -
SWEDEN

l)I;‘I :t)

SWITZERLARD

M. {obe”t BLACK,

ior Legal Officer

Scottish Law Commission

140 Cmusewayside - Ldinburgh EHY IPR

T G

M, Bengt G. NILSSON,
Head of Division

Minigtry of Juslice
FPack - $-10310 Siockholn

M. Picrre WIDMEW,

Adjoint Scientifique,

Division édérale de la Justice
Paleis Fédéral-Ouest - CH-3C03 Berne

OBSERVATEURS
OBSERVERS

POLOGNE -~
POLAND

TUNISIE | -
TUNISIA

CONSEIL DE L'EURQPE -
COUNCIL OF EUROPE

M. Janusz DUTLINCGER,
Chef de Département
Ministére du Tourisne

2, rue Litewska - Varsovie

o e ML
i. Mohamed BELALD;
Chef de Service, Gestion Hételiére
Office Wational du Tourigme

1, Avenue Mohamed V - Tunis

M

M, Thomas OUCHTERLONY,

Principal Administrative Or Y
Directorate of Legal Alfairs
67006 Strasbourg - Cedex

ASSOCIATION INTERNATIONALE
INTERNATIONAL HOTEL ASSOCIATION

-

Secrétariat. International
International Secretariat

DE L'HOTELLERIE (AIE)

.

(Ins)

Raymond FEMELON,

Seerétaire Général ,
89, Rue du Faubourg St. Honoré - 75008

Mme Christiane CLECH
Chargé du Service Contentieux et des
relations avec les agences de voyages



4

DEélégués des Associations Nationales

P~

Delegates of

UNIDROIT :

. Mario MATTEUCCT,
- Riccards MONACO,

Malcolm EVANS,

Deputy Secretacy Gernoral |

M. Martin STANFORD,

Mlle Marie-Christine RAULT,

e 4

-~

-~

e

odron.

e

Président/
Secrétaire

Secrétaire

Charpé

National Assoclations

M. Beat MIESCHEH,
Sccrﬁtaire,
len s

S0Ciété anigge des

Fonbi jous~r, 132 .-

M,

HBbelier

Jean i

Délégud gy o de 1'AIH

Territet - CRh 1820 Montreux

emitd Exdcuris
Crand 18te]

F. Frencois val DER gZust,
Secritaipre Général,

) , . n i Trancalise
'é¢dération Nationale de 1'HBtelleris Frang

Q3
3

d'Anjou .- Paris
. Pieter VELDKAMP,
bvocat,
Aszociation Nationale néerlandaive

Gravelandseweg 117~ Hilversum
So Yl s

President
Général/ Secretary Genersl

P
e L. . - . ‘omité
Genéral Adjeint, Ecerdtaire du Comit

~ N Y 3 *"LJC
Seeretary of vhe Commit

Chargé de Recherches/ Research Of ficer

de Recherches/Research Officer



ANMEX 11

AGENDA

Approval of the draft agenda.

Continuation of the examination of the preliminary draft Convention

ori the hotelkeener's contract.

Other busincss.






ANNEX TTI

REVISED DRAFT ARTICLES

article 11

If the hotelkeeper recelves a sum of money in advance, it shall be
considered to be ‘an advance payment toward the price of the accommodation and
d under the gpntract. The hotelkeeper shall

contrary/ return it to the extent that it
the terms of the present Convention.

ancillary services to be provide
/in the absence of apreement to the
exceeds the amount due to him under
Article 13

1.. The hotelkecper shall be 1iable for leoss or damage resulting from
thg death of, or any perscenal injuries te, @ guest coused by an event occurring
on the premises of the hotel /during or within a reasonable period before or
after the time when the guest has the accommodation at his disposal,/ unless
that event was caused by circumstances which a hotelkeeper, exercising the
diligence which the particular facts of the case called for, could ret have
avoided and the consequences of which he was. unable to prevent.
of .paragraph 1, when food or drink

o, Notwithstanding the provisions
for loss or damage resulting from

the hotelkecper shall be liable
the guest cauged by its consumption

od or drink was fit for human
reasonably entitled to

is provided,
the death of, or any personal injuries to,
unless the hotelkeeper establishes that the fo

consumption and provided the safety which a guest was
expect, having regard to its description and presentation.
Article 14
00
For the purposcs of the application of Article 13 :

r shall bu ralicved wholly or in part of liability

(a) the hotelkeepe
part from the negligence or from

where the loss or damage results wholly or ir

a wilful act or omission of the guest;
(c), the hctelkeeper shall be

ywovisions of Article 20
whelly from the negligence

(b) subject %o the I
relieved of liability where
or from a wilful act or omiss

(c) the hotelkecper shell be liable where the loss or damage results in
part from the negligence OF from a wilful act or omission of a third party,
but without prejudice to any right of recourse he may have against such third
party. ‘

logs or damage resulte
jor. of a third party:

(°) The words in square brackets have rheen added by the secretaviat at the
to pronounce upon

request of the Commi ttee although the latter has yetb

the precise drafting.
(°°) This introductory phrase has been added by the Secretariat to meet the
wish of the Committee that it be clear at the provisions

of Article 14 apply only to the liability for
dealt with in Article 13.

ly understood th
death or personal injuries



Articie 15
—~=zx=le 1o

1. The hotelkeeper shail be liable for any damage to, or destruc—
tion or loss of, property brought to the premiges or the hotel, or of which
he takes charge cutside the bremises of the hotel,
period before and after the time whe
disposal.

+
during and for a reasonable
I the guest has the accommodation at his

2. The liability referreq te in the present articie shall not
exceed / / times the daily charge for the accoummedation, exclusive ol

taxes, service charges and additional services., I{ the accommodation is

- . t
occupied by several persons, the calculation shall be made by taking accoun
of the totail charge feor the accommodatior

C 4 T nts
and by considering all the occupa
S a single guest:,

. bis
Article 15
LI COSE AR 1)

The liability referred (o in Article 15 shall be unlimited where
the damage, destruction or loss is causeq by
act or omission of the hotelkeep
sible,

the negligence or by a wilful
2r or of any person for whom he is respon-

Article 16
——enial 2B

1. The hotelkeaper shall bte bound to
other valuableg for safe custody: he may refus
dangerous or cumbersome,

‘g , d
receive securities, money an
¢ such property only if it is

. : . stel—
2. In cases where the broperty has heen depesitaed with the hote
keeper or where he hag refius

. . i to receive
ed to receive pProperty which he is hound to rec
for safe custody, his liabi

1ity shail be uniimited.
. . . e o pe 1ich
3. The hotelkeeper shall be entitled tG examine the property Wwr
is tendered to him for safe custody

. 17 - in a
and to require that it shall be put in
fastened or sealed container,

Article 17
—mint L/

The hotelkeeper shall not be liabie to the extent that damage,
destruction or loss is due:

{a) to the hegligence or ko a wilful act or cmigs

. . + - of any
s8zion of the guest, or of 2
person acdompanying him or in hig employment, or Any person vigiting him;



— — o)
-~ . C s . )
(b) /to an unforesecable and irresigtible event/ :

(c) to the nature of the property.

Article 18

degtruction or loss ¢, proeperty

Ty the event of damage to, ©F
;5 taken

of the hotel or of whi~n the hotelkeeper ha

.

brought te the premises
charge. the guest shasl inforn the hotelkeepoer thereaf nf zoon ag 18 reaso-

fuiddng which Le musi base piv acblon wr i provisions of

nably woussiblo,
Articie 15018,

For the application of the present Convention:
p

hotel with the intention of requesting

P

/(a) any person who enters a

accommodation shall be treated as @ guest;/
(b) the expression "property brought to the premises of the hotel"
shall not include live animals;

se responsible for the acts and onissions

(¢) the hotelkeeper shall b
> 1] other persons of whose services he
Wbligations /when such agents, servants

of his agents and servants and of a
&
employment/, asg if

makes vuse tor the performance of his
or other perscons are acting within the scope of their
such acts or omissions were his own.

/ Article 21

Where bthe loss orf damage caused hy non-performance, in whole cr
«etion under this Cenvention gives rise to a claim basged

in part, of an chliga®
cn ancother ground of action,
Convention which_exclude hie liability or which set or limit

able by him./

the hotelkeeper may avail himself of the pro-
visions of this
the compensation pay

emperarily to adept the same phraseology in this provi-
G glthough the delegation of the United

o
that after further discussion the

(¢) It was decided t
sion as in the revised Article
States of America expressed the wish

nrorce majeure'’ be employed.

term



Article 25
o 2Ll 20

(to be inserted in the final clauses of the Convention)

1. Any State may, at the time of gj

gnature, ratification or acces-—
sion to this Convention, decl

are by notificatiorn addressed to ... that:

(a) thLie Convention shall apply only o relatione hetween a hohelkeeper
and a guest whose principal place of business orp nabitual
on the territory of the State where
provided under the contract;

regidence 1s not
the accommodation and scrvices are to be

(b) it will set the amcunt of the

limit of liability referred to in
paragraph 2 of Article 15

at a higher sunm than / /;

(c)'articles 15 to 18 shall not

apply to vehicles or any property left
with a vehicle;

/(d) the hotelkeeper shall not be liable for any damage to, or for the
loss of, valuables which a Zuest has not deposited with the hotel for safe~
- keeping provided that a rctice of the availability of the facilities and of
the consequences of failure to deposit are displayed in a prominent position
in the accommodation of the guest and in the public rooms of the hotel./
/{e) that the hotelkeeper B

nay set a limit of / / times the daily
charge for the accomnmodation, exclusive of taxeq

€y service charges and addi-
tional services upon liability for danage to, or loss of, valuables deposited
vy the guest, provided that the existence ana amount »f such limitation are
duly brought to the notice of the guest./ (°)

2. The declarationg refery

°d %o in parugraph 1 of this article may
be withdrawn at

any time by notification addressed to

LA AR I R A R N )

(°) Texts broposed by the dele

gation of the
substance of which

. i C
United States of fAmerica on th
no {inal decisions

have been taken by the Committee:






