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I. INTRODUCTION

At ite First session, held in Rome from 28 March to 1 April
1977, the Committee of Governmental Experts for the examination of the
preliminary drait Convention on the hotelkeeper's contract considered
in the context of its discu 1 of the preliminary draft
articles the -question of the applicability of the future Convention
to contracts concluded between notelkeepers and travel organizers.

3510ns on Article

On ti:is nucasion, a nurmber of representativeﬁ drew attention
to the fact that arthough the explanatory report stated that the draft
was not intended to apply te contracts of this na*cur’e‘(-L there was no
such exclusion in any avticle of the Jpaft. It was considered that this
point was one of the utmost importance and one that could not be settled

merely by a reference in the commentary, in particular bearing in mind
or only very 1imited, reference to the

that in a number of States 1o.

"tpavaux préparatoires" IS permitted. On the substance of the question
there seemed to be general, +hough provisional, support for the view

that the Convention should apply ippespective of whether the guest had
contracted directly with the hotelkeeper or whether tbe contract had been
concluded by a travel organizer or other o?erator acting as principal
and it was agreed that delegates should raise the matter with their na-
tional authorities so that at the next session of the Committee it would
be possible to take & decision cn the issue and to decide which, 1f any,
articles would have to be amended tO take account of a decision to ex-
tend the application of the draft to contracts other than those originally

contemplated by the Working Committee. Finally, in this context, one rep=
resentative pointed out that even if the scope of the.future instrument were
to be limited to contracts concluded by the guest acting as principal,

there might still be cases in which ght be a group booking

the booking mil
and that in those circumstances it might be neces

sary to introduce some
special rules to cover them, for example 1n connexion with cancellatipns
of reservations.

I

2¢ of the explanatory report (Etude XII, Doc.
195), indicates that the Working Committce
draft Convention considered that
while the future Convention could apply whencver accommodation.
was reserved by a third party e»g- @ t?avel agent acting.fop the
guest, always provided that the agent 15 not agtlng‘on his own
behalf , it did not seck to regulate the relatlopshlp between ho-
telkeepers and guests «hen the services are provided under the

terms of a travel contract.

(1) In effect, paragraph
14, UNIDRCIT 1976, page
which prepared the nreliminary
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EEFER'S CONTRACT AND THE TRAVEL CONTRACT

TI RELATIONSHIP BETWELN THE HOTELK

The close relationship between the hotelkeeper's contract and
contract within the context of UNIDROIT's efforts towards the
most important aspects of international tourism is
fact that the present work on the hotelkseper's con-
4 back through the elatoration of the 170 Interna~-

to the Institute’s initial

Travel Contract (cev)
especting the liability of innkeepers for

the travel
unification of the
illustrated by the
tract may be trace
tional Convention on the
prelminary draft uniform law ¥
goods brought to inns by guests which itself led to the conclusion within
the Council of Europe of the 1962 Europearn Couvention on the Liability
of Hotelkeepars concerning the Property of thelr Guests.

o signature of that Convention,
4 to begin work on the drawing

and travel intermadiaries
i

: A fow years after the opening €
the Governing Council of UNIDROIT decide

up of uniform rules concerning tpavel organizers
(that is to say economic operators whose activities fall under the trad
tional, if, from a legal standpoint, not entirely correct appellation
of "“travel agencics') which led to the cipnaturs at Brussels on 23 April

1970 of the CCV.

Wworking Committee set up by the
es in that connexion had noted that the
as a whole, & number of

garily cover,
commodation and other facilities in-

lating thereto.

From the outset of its work, the

Governing Council to prepare rul
future travel contract would neces
factors, including transportation, a¢
herent in the sojourn and the services re
jmpossible to make a draft Convention govern-
tpact itself; but also the many separate
egulation of those services was left to
pelating to them, if any. or to national
ution for rpransportation services, most
nternational ruies, but apart

he scope of which is limited.

aw which considered it only within -
ract with, as a final recourse,

at the other end of the world,
partly be eliminated by purel§
and hotelkecpers. ‘

gince it appeared
ing not only the travel con
services covered by its the T
the international conventions
law. This secmed to be @ good sol .
of which had been made the subject of L

from the Council of EBurcpe Convention, T
accommodation was 1eft to the national 1
ral law of cont

the framework of the gene

the decision of a judges often to be found
an unsatisfactory situation which can only
private arrangements Letveen tpavel agents
f UNIDROIT realized therefore the inad-
of principle to national laws, their
all that part of the travel contract
echo of the concern of the Com-
above-@entioned Diplomatic Confer-
the Conference made the following

! The Working Committee ©

visability of leaving 85 a matter
uncertainty and often their silence,
which related to accommodation and an
mittee was later hearc in 1970 at the
ence at Brussels. In its Final Act,

Recommendation:

nRecommendation no- 3
The Diplomatic Conference O the Travel Contract (CCV) meeting

in Brussels in 1970,



¥

Having noted that during the Convention drafting procedure,
the insufficiency if not the total lack of unifopnm international rulec
governing the hetelkeeper's liability was stressed.

Having taken into consideration the fact that the International
Institute for the Unification of Private Law (UHIOSROLT) had already cla-
borated a draft uniform law on hotelkeeper's liability, with resvect to
personal belonging draft that was used as a basis

Zs brought by travellers
and that the general elabora-

for the Europezan Convention in this field,
tion of uniform provisions on the hotelkecper's contract appears in the
UNIDROIT work programne ,

Express the wish that the Inte
cation of Private Law (ONIDROITY, will undertakas
elaboration of uniforn provisions relative to he

to be subsequently submitted to the Governments
approval',

rnational Institute fop the Unifi-
A% 8oon as possible, the
telkeeper's contracts

for examination and eventual

it was in cenrformity with +he wish

Diplomatic Conference that the Govern
of UNIDROIT gave special priority to the question nf the 2laboration

of general uniforn rules on the hotelkeeper!'s contract and that a deci-
sion was taken to gaot up a Working Committec tO Drepare rules on this

subject which has ied to work at inter-governmental

€Xpresced by the Bpussels
ing Council and the General \wsembly

the present state of
leveal,

The close connexion between the hotelke
travel contract is readily apparent from the foregoing and althouph the
CCV is concernaqd with the contract butween the travel crganizer and the
traveller so that its Provisions do not apply directly .ithap to rala-
tions bLetween the hotelkeeper and the travel organizep(l or to thoese
between the hotelkeeper and suests occupying aceommodation under an or-
ganized travel contract,(2) there apg nevertheless situations in which
actions may be brought directly undep the Cov by the guest 2gainzt the
person furnishing the accommodation contemplated by the orqa;ized travel
contract. rovides thai.
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does not cause any difficulty as rezards the coex-
future international instrument on the hotelkeceper's
the travel organizer shall be

the accommcdation and

This provision
istence of the CCV and a
contract in that it merely provides that
tpeated as a hotelkeeper wher he himself provides
naturally in those States which ratify any future international Convention
on the hotelkeeper’s contract the rules contained in that instrumggt would
be applicable at least to international hotelkeeper's con'tracts.(L

The more common type of case 15 howaver dealt with in Article
paragraph 1 which establishes the rule that Ywhere the travel organizer en-
tyrusts to a third party the provision of transportation, accommodation or

. the performance of the journey or sojourn, he

other services connectad with
ghall be liable for any logs or damege caused to the traveller as a result
of total or partial failure to perform such services, in accordance with
the rules governing such services. The travel organizer shall be liable in
accordance with the same rules for any less or damage caused to the traveller
during the performance of the seprvices, unless the travel organizer proves
that he has acted as a diligent travel organizer in the choice of the person
or persons performing the seopvice. Paragraph 2 further lays down that

h 1 do not provide for a limita~-

"where the rules peferred to in paragrap
ation payable by the travel organizer shall be

tion of liability, cowpons
set in accordance with Article 13, paragraph 2."

£

noted that the travel organizer will
the hotelkecper's liability, in
although he might in certain circumstances
ility provided for under Articlz

In these situations it will be
again be subject to the rules governing
cases where he is himselfl 1iable,

be able to plead the limitation of liab .
13, paragraph 2 of the cev even though the 1iability of the hotelkeeper

himself would have been unlimited. This discrepancy, however, in no way
affects the traveller's right to hring an action against the hotelkeegper
in tort sincc Article 28 of the CCV pre +hat 'the provisions of this
Convention shall not prejudice the yypaveller's rights and actions against
third parties." It is, however, possible to imagine cases, admittedly
perhaps rarc in practice, in which the absence of contractual relations
between the hotelkeeper and the tpaveller occupying accommodation under
an organized travel contract would prevent the jatter from rccovering
from the hotelkeeper whose liability was anlimited with the consequence
that the tpavaeller would have to be satisfied with the limited damazes
which could be awarded against the travel organizer. Such a possibility
however, would still exzist independently of the CCV and would be remedied
only in the context of a revision of that convention, as proposed by the
United States of America, or by extending the field cf application of the
preliminary dpaft Convention on the hotelkeeper's contyact to cover ac-
commedation provided under organized travel contracts. If the latter
solution were te be adopted then thought would have to be ziven to the re-
i

formulation of the title of the instrument since in these cases there is
no contractual relationship eeper and the traveller.

svides

between the hotelk

permitted by Article 25,

servation at present
o be maintained.

(1) That is to say if the res
paragraph 1 {(a) of the preliminary dpaft Convention is

(2) This provision limits the 1iability of the travel organizer to 50.000
gold francs (n01ncaré) for personal injuries, 2.000 for damage to:
s although Contracting Parties

property and 5.000 for any other damage
permitted to 5 +pacts concluded through places of

arc

et limits for cont
business located in their territory.
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wishing to avail itself of this right,
ent which, provided that one third of
ment, shall convene the Confercnce

Any Contracting State
shall notify the Belgian Governm
the Contracting States be in agree
within twelve months thercafter'.

If it is intended to set in motion this procudure, which could
not be fully implemented before 1981 under the terms of the CCV, then
ady the convening of 2 Committee

it would be advisable to contemplate alre
hich provisions of the CCV are

of Governmental Lxperis to consider wh
in need of revision with z view to up-dating 1t and to rendering it
more acceptable to States. Perhaps already on the occasion of the third
session of the Commitrtee of Govarnmental Experts on che hotzlkeencr's
States might wish to indicate *their first reactions tc the

mit the Secretariat

N b= -
30 as To per

contract,
o)
for the Coverning Council

United States proposal in this connexion
to prepare a background paper on the subject
at one of its future scssions.




