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First Part: ALTERNATIVE DRAFT

——————

PRELIMINARY REMARKS

The Swiss alternative draft in no way seeks to put in question
either the fundamental lines of the original preliminary draft or the outcome

. of the first reading of the Committee of Experts.

Its cssential aim is threefold:

1. Structure

The underlying structure of the draft could be made clearer by a
regrouping of its provisions in 4 separate ¢ ' -

plication (Chapter I)
ract (Chapter II)

hapters:

=~ Definition and field of ap

- Conclusion and performance of the cont

= Liébility_of the hotelkéeper (Chapter 1II)

- Final provisions (Chapter Iv)

This structural division implies in particulér a regrouping of the
rules concerning the right of detention (at present isolated in Article 19)
- with those governing the performance of the contract and especially the obli-
gation of the guest to pay the charge for board and lodging. Other amend-
ments (such as the insertion of the rule pn advance payments in the general
Provision regarding the payment of the charge for board and lodging) are also
draft more coherent from a structural stand-

motivated by a desire to make the
er II is based largely on that usually found

point: the system chosen for Chapt
gulation'of the various types of contract and more

in civil codes for the re
t for the lease of premises (the one which is

Particularly that of the contrac
most similar to the hotelkeeper’s contract) .

otelkeepers' contracts’ to which the

2. Application of the Convention to h
uest is. not himself a gargx

individual
clusions of the Report on the Srd session

On this point the con
espond neither to the notes nor to the recol-

(DOC. 34, page Z.Gt SGQ') corr
legation which was of the view that the principle of

lections of the Swiss de
the application of the convention to contracts concluded by travel organisers

\
v
A



A ¥
(and on huhalf of individual gucsts) had been appr d‘
‘ ove

i
n their own name
the opinion that an instrument which o
Ver-

The Swi :

' Swiss delegation remains of 1

ooked > 1 .3 :
o these "collective" contracis (the: practical importance of whi.cl

ot o - . . . ’ ’ e IJC] .f:‘
o questioned) and which failad to provide ven minimal and suppl .
rules f . ) supplementa
s for them, would lose much of its interesc. ey

OQur proposals as selt out in th alternative draft are intended
- 3 (el i
accounf of the SDF l“l problom posad by these ”

8 .-mass

S hé :
how how one might tak2
PPVations and

contrac: Lt H
ntrdcts’ espc01ally in Connﬁcflon WLth th? cancellation of re

ruovpr largely based on the rules

c ] s
ompensation for 'no show'. They are,

co . .
ntained in the "Hotel convention'.

3.
Supplementary provisions
Wwith a view {0 achieving the aims set out above, it would
X . { e “m

nece ; .
Necessary to provide for a number of oUPPleh“tarV PUl“".

the prov1019n of a coherent structure in the
rights and obligations of the parties in ihp'
per-
ontlon off the principal duties

“would call for a me
to pay the chargn for board- and lodging, duly to

1 of the accommonatlon)

In congequence
chapter dealing with the
formance of the contract
of the guest (obligation

exerci :
ercise case during the occupatio

dnd unlike the United, Kingdom delazpation
v 1 2legation, we
gufficivnt %O eliminate any rcference Lo th
] el O [
cally reollective! contracts. Conversal
‘S rsa y,

On the other had,
are not of the view Lhﬂt it is s
Lo covaer automat1

necessary to 1
ific problemg

11, pags

gpecific rules in those cas
o CABEs
calllng‘for an adsquale solu-
34).

CQntract in order
we bhelieve that it 1s
where such contractq creats
occond Part

ay dovn

u])"(‘
PP
tilon (see bulow, Chapl

USRS o

genaral character will be dealt with in th
.U Che

(Certain problems of a more
S?CQHd part of these obscrva'lonq)




means a contract by which the ho
basis © , to provide a /one or morg/ guest/ s /
dation and appropriate [Ehcillapz7 >

Supervision, for a charge including bo

1.1

1.2

1.3

1.4

l.6

ALTERNATIVE DRAFT CONVENTION ON THE HOTELKEEPER'S CONTRACT

2.

' Chapter 1

DEFINITION AND SCOPE OF APPLICATION

Convention a "hotelkeebér's contract"
Engertakes,_on a regular business
with /temporary/ 4 accommo-

services in an establishment under his
6 =]

ard and lodging .

1. For the purposes of this
telkeeper {“

(unchanged)

N
It is superfluous to state that the hotelkeeper must be one person and
the guest another; it is highly unlikely that the hotelkeeper will con-
clude a contract with himself.
For the reference L0 wpeward", see note 1.6.
n prequirement should be omitted. It runs the risk of
terpretations and adds nothing to the criterio
A srion
y the hotelkeeper, as regards the distinction
There is, moreover, no reason

The "temporary
to.different in

cised b
o lease of premises.
f application hotelkeepers' contracts concluded

giving rise
of "supervision' exer
from contracts for th
to exclude from the scope ©

for lengthy periods.
The reference to 'oné OF more guests' may be of value as an allusion to
A the indiyidual guest is not himself a con

neollective" contracts where

tracting party.
The question may be pbsed as to whether the adjective ”éncillaryu 15 ne—
4 indeed whether it is not incorrect. In point of fact, these
an essential element of the hotelkeeper's con

cessary and \
extra services constitute i :
tract and in pérticular distinguish it from the contract for the lease of

premises.
arge for poard and lodging" would avoid the neces

The use of the term "ch
: time the heavy circumlocution "cost of the acco
e ‘ 5

sity of repeating each
riate Lgncillapx/ services". Furthermore, it would se
on of the contract should also include t:m
- &3 e

he definiti
of the person concluding the contract with the hotel
: el

ravel organiser).

modation and approP
desirable that that t
principal obligation
keeper (who may be 2 t



Article 2

This Convention shall apply to any hotelkeeper's contract to b
pqry of a Contracting State Hl

perf = . .
ormed on premises situated cn the terri

Chap ter II

CONCLUSION AND PERFORMANCE OF THE CONTRACT

‘article 30

shall be concludcdé as from the time when the hotol-

o provides the guust with the accommodation and -

K 1. The contract
[EE: ~ N

2per expressly agrees
ser . T
services 3 requested.
shall not be subject to any requi

2. The validity of .the contract

roements as to form.

T ;
ing character. ‘

p]
2.1 An amendment of & puraly draft

B
3.1 This article combines the pfesé&? ArtiCles,S and 4iﬁﬁich govern ihe
conclusion of the contract. S

3.2 Observation regarding the Frepch textlonly.
3.3 Aé ;égagdsiéhe.adjective “ahcillany“,‘sac note‘l.S..
. o existing Article 3 wiﬁh a"view to preater

3.4 Drafting ame:ndment o the

clarity.
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article 4

1. The cont 2 pay be ¢ 1cluded for a ast i :
beriog 3 t ract y be cor ( r a determined or an indeterminate
iod ~. ,

an approximate porlod of time shall be

2. A contract concluded for ¢
sponding to -the shortest

deemed to be concluded for a determined pbrlOd corre
For the purposes of this provi--

Period within that approximately dcflncd
reference to a week shall be equivalent to seven days

‘Sion, an approximate
nLy—elghL days

and a reference to a month to twe
3, If the contract is concluded for a determined period, the guest may
Only continue to occupy the accommodatlon on the basis of a new contract s /e
he gugst continues to occupy_)

if, hOWchr, at the end of" the agreed period, the
the accommodation with theé knowledge of, and without any opposition from, the

if neither party has given the notice provided for_the contract

hotelkcepep or
enewed for an jndeterminate period./.

shall be deemed to have been T
d for an indeterminate period, the hotel-

contract is concluded
by expressing his

ay terminate it /from day to day/
to the other /party/ pefore midday, or such other

d by the contract or the regulations of the

4. If the
gﬁﬁpep or the guest m
intention in this regard
reasonable hour as may be provide
hote1 .9 '
st shall yacate the accommodation occupied by him on the

¢ at such reasonable hour as is providsd

5. The gue
contract
If no such hour is spe-

day of the termination of the

in the contract or in the regulations of the hotel.
» accommodation up to 2 p.m.”

cified, he may occupy the o

rticle ‘57 it includes in addition

4.1 This article GorfGSpOnda'tO the present b
the provision at present contained in Article 8, paragraph 2.

4.2 1t is superfluous o repeat that this is a hotelkeeper's' contract.

ard:ng the French text only
io the pre%cnt paragraph 3: since this consti-

it would be preferable for it to follow
f a purely drafting

4.3 Observation reg
pond._;

delnltlon
t to the fcxt is ©

4.4 This provision corres
tutes wn clement of a
paragraph 1. ‘The amendmen

~ character. ’

4.5 Drafting émendmenf. B .

4.6 An attempt to clarify the idea by way of a negative formulation.

4.7 This rule concerning £ .wal of the contract is not indispen-
sable but might prove

4.8 | The insertion of the words

4.9 Observation re5ard1ng the

4.10 Structurelly, this prov1sxon is be
Article 8; the amendments are of a dr

he tacit rene
to be useful.

French text only.
»tter placed here than in the present

afting nature.

-

wfrom day to day" would provide for clarification
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.
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Article © 1 .

N 1.  The hotelkeeper shall provide the guest with the accommodation and

sorvices agread between them or quch as could legitimately be expected /t'iﬁ

_.the light of the circumstances and especially of the charge for the board and
',l‘mﬁil'lg/ 2. . : . |

om the hotelkeeper performance of his
in circumstances which considerably

tha contract or require a propor-

2. If the guest cannot obtain fr
obligations or if he can obtain it only

reduce their enjoyment, he may tarminate
tional réduction in -the charge for the bhoard and lodging.3

N .

per shall /in additiqg/'compensate the damage /gctuall§7
suffered by the guest, unless he proves that performance of his obliéatiOns -
has been rendered impossible by an unforeseable and unavoidable event;5 the
guest may however only recover damages to the extent that the hotclkeeper doos
not make arrangements for him equivaient to those provided for in the original
contract and take upon himself any’irnasonablg/ additional expenditure entailed
by the Substitution.6 ‘ ' :

“3. The Hotelkee

agragment to the contrary, the rules laid down
shall apply by analogy to any hotel-

1 organiser in his own name.

. In the absence of’
in paragraphs 2 and 3 of thig article
kesper's contracl concluded by @ rave

4

W‘M’ “W‘MH—MW
ent Article 6, to which is added the

to the pres
9 insofar as the latter contempla-

esent article
o hotelkeeper to perform his contractual obli-

-t s N .
refers. to the "collective" contract.

5 .
5.1 This article corresponds

rule contained in the pr

tes the impossibility of th

gations.- Paragraph 4, o hew provision,
wn the principal obligation of the holel-

5.2 This provigion, which lays do
keeper, enlarges the judpe's deprec of discretion by a reference to the
ncont'idence's whersby regard may be had to what the client
ly'considef to be essential conditions of the ogrecment.
or d(_’.f
it is necessary to lay down the rights
(which is dealt with gn the

Drincipl@ of

might legitimate |
sctive -performance of his contractual

-

©+3 In cases of non-performance
obligations by the hotelkeepels :
of the guest apart srom that of compensation

following paragraph).

f




(&2}
N

o
o

Tt goes without saying that the right of the guest to damagﬁs.cannot
go beyond the damage actually suffered by him. The clarification
given by the adjective neffective" might give rise to doubts as to
compensation for non-material damage, a question whose solution must

be left to national law.
the use of the coxpression ""force majeure"

We have no preference for
and unavoidable event" or vice versa

term "unforeseable
with regard to the question of notification
o not consider an express rule on the
since the hotelkeeper clearly has an in-
gt in good time in order to avoid the

as against the
(Doc. 43, page 2, no. 9).
(Doc. 43, page 2, no. 10), we d
matter to be indispensable,
terest to give notice to the gue
risk of having to pay him compensa
The present Articlexﬁ, paragraph 2 jis imprecise to the extent that it
speaks of the hotelkeeper's being "relicved" of his liability. This
is, in fact, not a question of exoneration but rather one of the
taking of steps to alleviate the damage and of a form of compensation

tion.

in kind.
one of the rules whose function is to stipulate

This new provision is :
gt in principle apply also to '"collective contracts*

that the Convention mu
concluded by a travel organiser in his own name.
or the parties to makelalternative provision for
on-performance or defective performance of the
It may be useful 1» state this cven if a
tion is to be contemplated in the final
the aim of such a reser-

In such cases, it is

however permissible f
the consequences of N

contract by the hotelkecper.

ques
24, paragraph 2),
d such derogations prejudicing the rights

lating to the hotelkeeper's liabi-

general reservation on the

clauses (at present Article
vation being above all to avol
t in matters re

of the individual gues
lity.
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Article 6

TR

. 1. '/ guest who, for the whole or any part of the agroed poriod, fail
to - . : BHEER P , Tails
: occupy the accommodation requestad and placed at his
Lan ) : p y

ce with the contract, shall nevertheless pay the charge Tor the board

and . .
lodging unless he proves that such failure was due to an unforesceabl
) s ' 2HGean L

and unavoidable event.” -

disposal in accor-

duct from that charge such profit as he

2.  The hotelkeeper shall de
accommodation -or that which he has failed

h "
tas acquired by another usc of the
to acquire on account of hig own negligence.3

. 3. However, the compensation payable to the hotelkeeper under this
artlcle shall not exceod:? - ‘ ST T
(a) 75 per cent of the agreed  charge
t two days Zdefauli/ and
agreed charge for
no compensation

for the board and lodging for the

the board and lodging for the
being payable for any further

firs

(b) 40 per cent of the
five following days,
period /of dcfaulg/.5

cllation of the.resérvation, no compen-

nt of prior canc
hen he is -informed of the can-

4. In the eve
sation shall be payable to the hotelkeerer W
cellation at the latest: i
y not exceeding two days:

hich the accommodation was to bé

(a) for a sta
by ‘inidday on the day on ¥
occupied; S

y of three t
date on which

(b) for a sta o seven days:
the accommodation was to ba

two days before the:
occupied;
ing seven days:

the date on which the accommodation was to he

(c) for a stay axceed

threze days hefore
occupied.

e stay baing prematurely interrupted, the periods

b ’ ori0ds

n 4 of this article shall be determined accor

3 -

5. In the event of th
inquishes the accommodation and in

of notice laid down in paragrap
ding to the date on which the gu¢
Proportion to the period of the co

—t
—u&kku—-.—h‘_‘—&—‘

st rel
ntract which has yet to run.

et

G . n nentlv L oPres ‘ 43 -

.1 This articls corr@ﬁpondb exactly Lo be present Article 7, but in addi-
rule contained in the present Ariicle 9 con

. = Yocon-

tion it incorporales the
Yom .
to perform his contractual obligations

cerning the puesi's impos

e

gibility




6.2

As to the question of "forcs majeure", see note 5.5.
Moreover, the propos¢d tEXE makes it clear that the "compinsation" due
to the hotelkeeper by the guest who does not occupy the accommodation
placed at his disposal in accordance with the contract, is not strictly
speaking damages but rather the quid pro due for the accommodation
being placed at his disposal. If the guest 1s, for personal reasons,
pre?ented from occupying the accommodation, this is really simply a
formed his obligation, which does not

case of the debtor's not having per
ot the hotelkeeper's right to payment of the charge for

in principle aff
board and lodging.
Paragraph 2 clarifies somewhat the rather vaghe obligation laid on the
hotelkeeper in the present Article 7, paragraph & concerning mitigation
of damage. | :

a reservétion regarding agreements to the

There is no reason to make - .
The general rule laid down in the

contrary (Doc. 43, page 1, no- 4): icient
presente Article 24, paragraph 1 is sufficient.
concerning the percentages and the

brackets
raph, we are indicating that we

By eliminating the square

time-limits laid down in this parag
' m to be satisfactory (Doc. 43, page 1, no. 5).

consider the

The same remark applies to the time-limits ‘'stipulated in paragraph 4
H 3} ems

(Doc. 43, page 1, no. 6)-

This provision clarifies the id

of Article 7 by adding the phrﬂse"

the contract which has 'yet to run-.

ea at present exp.;essed in paragraph 5§
gnd in proportion to the period of

-



Article |7
A _ - 2 . HE :
contrary,” the rules laid down

contracl concluded by »
ob ¢ >

) 1. Subject to any agreemsnt to the
in Article 6 shall also apply to any hotelkenper's,
travel organiser in his own name for from one to ten guasts.
is concluded by a travel organiser
group of e}even puests or_more, qnd subject té any

Athe’compensation /for default/ payable within

ay not exceed:

2. When o hotelkeeper's contract

~

in his own name for a
APreemen: 2
greement. to the contrary,”

the meaning of Article 6; paragraph 2 m

(a) 0 percent of the agreed charge for board and lodging for the

firgt thres days;

(b) 60 percent of the for board and lodging for the
following four days and

agreed charge for

ation being

agreed charge

board and lodging for three
payable for any further period

—

/(c) 40 percent of the
further days, no compens
- : A
/of default/.
3. In the circumstances described in paragraph 2 of this article, ard
the minimum time-limits within

« L3 . 2
subject to any agreement to the contrary,

without compensation being payable arae:

6 payable arce:

whi . ) o
hich prior cancellation may b made
(a) for a stay not exceeding .
fourteen days befors: the date on which the accommodation was to be

he cancellation concerns more than 50 parcent of the
that date when the cancellatibn concerns

seven days:

occupied when t
f=d . .
group>, and ten days before

a lower number of guests;

f seven to fourtecn days
date on which the accommodation was te be

ays before the
cancellation concerns more: than 50 percent of the

(b) for a stay o :
tweaty-one d

occupied when the

and fourteen days
f pussts:

before that date when the cancellation con-

group,

cerns a lowar number ©

(c) for a stay exceeding fourteen days:
2 a1a) +oes i he 4 L
thirty days before the dats on which the accommodation was to be
cancellation concerns more than S0 percent of the

od when the

occupi
group, and twenbLy-one days before that date when the cancellation
concerns a lower number of guests.

S
to establish aupplementary minimal rules on the

et SN . b bt
3 O ll(\ol lp(\'f] 1y(1| (\Ontr\'](\t‘(*
p,.h(; case ; PR % - Al Lo

'7 - . I U
1 This provision atLemp s
cancellation of T
which

mservations in
m@lmmﬂzm

or serve

those contained in the Hotel Convention

Ilhiffi»(;‘ rUl'\.’S 9 2mM Yy
as a S Upplc,h ent for th]s t ype o f contr "Ct
- . o’ (&2 .

may provide guidelines




7.2

704

7.6

- 11 =

See above, note 5.7.
The Tirst paragraph statcs that in principle the rules contained in
Article 6 gnverning cancellation or non-occupation in cases of

dlrcctly~céncluded individual contracts shall apply to contract
concluded on behalf of small groups of travellers The limit of ten
persons has been taken over from the Hoiel Convention (Articles 31 “and

37).
s the percentages and time--limits providing the

This paragraph which fixe
basis for calculating compcngatlon is modelled on paragraph 3 of irticle

It takes account, however, of the sp001al situation created by a collec—
tive contract concluded between profeSblonals whose interests st be
ntly from the way in which they would be when the party

evaluated differe : hich 1
contracting with the hotelkeeper is an individual consumer. The percen-
tages and time-limits proposed seem to constitute a fair balancs: moreover

fact that this is a simple ceiling

one should not lose sight of the
) and that the parties may agree otherwise.

("may not exceed"
en cancellations concerning more than

The difference established betwe
50 percent of a group (of eleven persons or more) and those affecting
less than half of the participants corrasponds to the rules contained

in the Hotel Convention (Article 41)
are likewise taken over from the Hotel Conven-

The time-limits suggested
We have however conslder‘ed it to be df‘SlI‘ablO to

tion (Article 41).

establish rather more detailed rules.
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o bt b

1. The guesi shall usc the accommodation and any other ppghises and
facilities placed at his disposal with all the nscegsary care and shall

Show. due: consideration to the_other guzstis and to ths hotel staffgg h» shall
also observe. such /;Qasonablg/ ragulations of the hotel as are duly brought

to his notice.>
ach of his obligations, notwith-

efsist&nﬁly in bre »
+the latter shall be entitled to

ded with, the guest; if the guest

2. If the guest is P
~standing the protests of the hotelkaepsl
terminate immediately the : onclu
in question is not himself a party to the centract, the hotelkseper may
leave the hotelA. LIn such cages, the rule

shall apply bylanalogdz/.5

contract ¢

I, I R d .
nevértheless require’ that he
laia down in Article 4, paragraph 5
1 5omprnsat0 the_hotalkeeper_fqr any damage causad

3. The guest shal
ng fault.

by behaviour on his part involvi
1, The rules laid down in this article shall apply by analogy bto any
ded by a travel organiszr in his own name;
agreament‘to the contrary, the traval orea-
rally liable towards the hotalkewper for ény
£ bchaviour involving fault on the nart

yeniser has concludzd the contract.7

hotglk“epﬁr's contract-conclu
furthermore, and subject to any
niser shall be jointly and seve

damage suffered by him as @ %t

of gussts on whose behalf the Orf

\MM“‘_“"‘_M, e B
h is mainly & new one, fixes in a gencral way the
ds the hotelkeeper,
ds observance of the regulations of the

t Article 8, paragraph 1.

8.1 This provision, whic i
his staff and other guests

dutiecs of the guest {Lowar

stayine at the hotel. Ag regar
hotel, the provision corresponds to the presen
a1 duties, similar to those of the tenant

+h ganer
Although these dutines derive

l1ease of premises.
g of the law of contract, it may be useful to

~f the hotelkeeper's contract and this espe-

cially with & view to establishing,in the text of the Convention, a
fairer balance between the obligations of the hotelkeeper (upon whom
the draft concentratcs far more attention) and those of the guast.

We are dealing here wi
under a contract for the
neral principl¢
e context

8.2

from the ge
specify them in th




.7 . Paragraph 4 refers
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In reply to the question posed in Doc. 43, page 2, nos. 7 and 8, we
consider that the present drafting is satisfactory. 1In requiring that
the regulations of the hotel be "duly" brought to the knowledge of the
guest, it is implicit that this must be done in a language which he
may be expected to understand. Likewise the phrase in square brackets
does not seem to us to be indispensable; in law, at least in civil law,
npeason" must be presumed o prevail.

g the consequences of a persistent breach of

his obligations by the guest is modelled on the corresponding rule

regarding leases (Aftiéle 261, paragraph 2 of the Swiss Civil Cods).

It seems important td ué to make provision for such a rule which would
hich frequently arises in practice.

permit the solving of a problem ¥
hour at which the guest must vacate the accommo-

This rule concerns the

dation on the day on which the contract expires. By applying it by
analogy to the premature termination of the contract, one could avoid
the eventuality of the notelkeeper's ejecting the guest in the middle

This provision concernin

of the night. L
flows from the general principles of

The guest's liability likewise
the law of contract. It should,
jew to preserving a balance (see note 8.2), and

the one hand with a Vv

on the other to indicate more clearly the difference between the fault
liability (although not limited) qf the guest and the strict (and par-
tially limited) 1iability of the‘hotelkeeper.

to neollective' contracts, stating that in principle
dutios of the guest and his 1iability in the

g shall be applicable to them by analogy.
travel organiser,is held

however, be expressly mentioned, on

the rules governing the
case Ofvindividual contrat '
F0110WingAthe same line of reasoning, the ‘
JOiﬁtly and severally jjable for damage caused to the hotelkszeper by

his clients.



Articls 9 . ,.

The guest, or where apprﬂpF131” Lthe travel orpanjsgp who has
own nams, shall pay the charge for board

contract or in the regulations

1

concluded the contract in his
and lodging (1L Lhe time stipulatid in the
of the hotel. o

the charge for the board and

absence of such a a provision,
stay oxceeds seven

the, end of each, week 1f the
stay, if it is shorfer.

2. In the
lodging shall be
deS, and at the end of

payable at
the ¢

3. If the hotelkesper receives a sum of money. in advance, it shall be
considered to be an advance payment toward 1h< agreed charge for thz board
to the vxtpni fha{ ‘it exceeds

and lodging. The hotelkeeper shall retur
torms of this

the améunt due to him under the

n Ll
Conventlon.

for the board and lodging or for the advance
time-limit stipulated by the contract, by the
paragraph 2 of this article, the hotelkeeper
the contract after giving the debtor a time-

. a5
to perform his obligations.®

4. If the agrecd chargs
paymerit is not paid within the
regulations of the hotel or by
shall be entitled to terminate
limit of at lzast.one day within which
a h01“1k“(ppr tg contract hﬂs hazen concludad by a tiravel
1o bhotelkeepar cannot obtain or can onty
chargz for ihe board and lodging,

m whosa behalf the coatraect

5. When
Organiser in his own name and G
Partially obtain from him payment: of the
he shall be entitlsd to recovar from each guest
has been concluded and who has aslually oceupizd @he accommodation, compen-

5O peroont as a waximum of the charge for board and lodping
individual ghare y

Sabtion amounting t6
C(')r‘)_’:-:spéndj_ng to his
MM_‘MdiA*—L*“MM-MY A e PR
9.1 This articls deals with the obligation of the guest to pay the charge
<
esent draft can only be implied

for board and lodging which in tho pres :
from the definition of the contract (Article 1, paragraph 1: "for

reward*) and from {he prov151on concarning advance payments (Article 11).
This latter provis sion has boeen included here in a general provision

which contains all the eloments of this cbligation.
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The first paragraph cnunciates the principle of the obligation to pay

the price by referring, as to the time for such payment, to the pro-
act or the reguiations of the hotel. One might

bine this provision with paragraph 2 "In the

9.2

visions of the contr
even go so far as to COm

absénce of any provision in the co
at the hotelkeepor may not insist on the appli-

s1ieves that he is running no risk as

ntract ,..etc.”.

9.3 It goes without saying th
cation of this provision if he be

regards the guest in question.
nt to the contrary" at present ap-

9.4 The words "in the abscnce of agroeme
pearing in Article 11 in squarc brackets, can be deleted (Doc. 43, page 2,
no. 11). In the context of M"individual" contracts, there are no reasons
for admitting derogations to the general‘rule; f'collective" contracts

for their part fall within the general reservation contained in Article 24,

paragraph 2.
of this paragraph follows the present Article 11, ¢

¢ to that which lays down the rights of the
rmance or defective performance of his

(See Article 5, paragraph 2

9.5 The remainder

9.6 This rule is the equivalen

guest in the event of non~peric
by the hotelkseper

contractual obligations

of this alternative draft, not: 5.3).

ytien in cases whare the travel organiser
st who has effectively enjoyed servicaes

9.7 We think it to bs a fair solt
art of the risk (proposal:50%).

becomes insolvent that the gue
brovided by the hotelkecpar should assume b ‘
There is morcover @ certain parallelism hetween chis rule and that which
holds the travel organiser jointly liable for damage-causcd to the hots1-
keeper by participants in an ocganised tour (Cf- Article 8, paragraph 4

of this alternative draft, note 8.7)-
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Articls 107 - :
of/ the charge fOf.board and

1. By way of a guarantec for Lpgyment f
the hotelkucper is entitlad to dztain property brought

lodging due to himz, 3
to the hotel or, its premiscs by the person in his debt™; such right of deten-
tion. may not however be exercised as a guarantee for the compensation payable

b . . 1 . 5 -
by the guest under Article 9, paragraph 5 of this Convention.”>™
be entitled to detain such

2. The hotelkeeper shall not, howaver,

Property .....
. 3. The hotelkeepef may. aftér piving adequate and timzly notice,
Tealise’ the property detained by him up to the amount due o him. The con-
ditjons and procedures of such reali shall be governad by tha law of
the place in which the hotel is situat 3 :

ace whure‘fhe hotel is situated shall

sation
@d.B

. 4. The internal law of {he pl
determine the effncts which third party rights may hayg on the hotelkeepor's
right of detention and on the proceeds of the realisation of the goods da-

t:aj_ned . 9

B N i
e e et ettt e b e bt i et

sponds . to Article 19 of the present ravised draft.

atandpoints this provigion should be incorpeorated
in Chapter II (Conclusion and performance of the contract) and placed
(inn this alternative draft, Article 9) concerning

ay the charge for board and lodging.

10.1 This article corre
From a structural

next to Lhe article

the guest's obligation to p
Tt should be made clear that in order for tha right of detention to be
he hoteclkeeper must already have fallen

10,
nt owing to t

N

exercised, the de
due. ‘
10.3 By speaking of the "Property brought to the hotel .... by the person
\ - ' oid the comewhat heavy introductory phrase

in his debt", one can av .
S AR el nExcept in cases wherea stc.") and at the
also to detain property brought to Lhe

(Article 19, paragraph 1:
same time allow the hotelkeeper
or or his servants and agents.

hotel by the travel organis




10.4

10.5

10.6

1007

10.8

10.9

_ more closely linked to the

-17 -

If the principle of the partial joint liability of the guest for which

provision is made in Article 9, paragraph 5 of this alternative draft

is accepted, then it should be stated that the right of detention may
for the payment of such compensation.

not be exercised as a guarantee
43, page 4, no. 22 is “no',

The reply to the question posed in Doc.

at least as regards any extra meals. The situation might perhaps be

different when the debt in question is connected with other services
provision of accommodation. The problem

Committee of Experts.

should be discussed by the
.foliowu word for word the present Article 19,

Here the alternative draft
paragraph 2. | .
We would prefer to speak of npealisation” rather than "sale" as, accor-
ding to the procedure available under the law in question, there hay
be a form of liquidation other than a sale in the strict sense of the

term.
of the paragraph follows wvord for word the second

The second sentence
sentence of the present Article
sed ih'%ﬁis alternative draft, corresponds to the
'aﬁh 4 in Article 19 of the rsvised draft

19, paragraph 3.

Paragraph 4, as propo '
second alternative of paragl
(Doc, 43, page 4, no. 23).



Chapter: III : ,

LIABILITY OF THE HOTELKEEPER

. 1
Articla 11
Arcicli -
11 be liable for loss er damags rosulting from

s to, a puest caused by an event occurring
her place under the hotolkeeper's '
B .. %]

1. The hotelkeeper sha
the death of, or any personal injurie
on the premises of thu hotel or in any ot
Supervision2 during and3 within a reascnable period before or after the time
the guest has the accommodation at his disposald, unlzss the event WHS caﬁé;d

by ¢j . .rcisi i1
fJ Cltcumstances which a hotelkeepel’ exercising the diligence which the par-
‘icular facts of the case called for, could not have avoided ard the consequence

. C |28 . i . . B ? nes
of which he was, unable to prevent.”
2. Notwithstanding the provisicns of_paragraph 1 ..,..6
rovisions of Article 17 (c), the hotelkseper shall
o damage results wholly from fores majeurs

arty7-

3. Subject to thu

be relieved of his lisbility when th
or from an act or omission of a third p
d in part of his liability when an act
R ‘ ncae

reliove
of a third party who is not respon-

4. The hotelkreper may be
n of the guest or

the damage OF has increased it.

) -

Of God, an act or omissio

Sihe ; .
ible has contributed to causing

s due in part to the act or omigsion of a third

hotelkeeper shall nevertheless fully compensate

5-~ When the damagc i
to any right of recourse h# may have against

Party /who is liablg/, the
the guest bul without prejudice

Such third party.g

— ST
11.1 This article combines the present Articles 13 and 14, the scparation
of which does not geem tO gerve any purposc. As regards the doubts
¢ Canadian gelegation on the compatibility of a special
r with the general occupier's liability,
convention should not prevent the puest
l1iability (instead of that pro-

expressed by th
liability of the hotelkaep®
of the opinion that the
extrncontractual

vie are
W} . :h in al’ly ass 15 I]OL » LI 1C t,].y COII[. 1C-
3 case 13 e

relying on any kind of
vided for in the convention;

tual) if it is ir

The matter would of course hn
s

y his interest to do sO.




1.2

11.3

11.4

11,5

11.6

11.7

- 19 -

m ~ . . o N . . .
ora delicata if the occupier's liability were to be less severe in
r ) . [=R 2 ¢l ].n
ggard to tha hotelkeeper. Even in cases such as these, however
9
o contemplated if it proves impos

clause should only be
jform solution satisfactory to all delegations

Chapter 111, page 35 and Annex).

¢ of application has been extended to cover

lkeeper's supcrvision” (Doc. 29, page 5
o e b

a reservation
sible to find a un
(cf. below, Part Two,

The "territorial' scop

"any other place under the hote

et seq.).
nor? by "and" so as to link more

We propose replacing the conjunction
closely the 'period pefore or after” with the time during which the
accommodation at his disposal.

ion made in the bréceding note, the Swiss dele
s sentence as proposed by the Sccre-

43, pageé 2, no. 12).

guest has the

Apart from the observat
gation finds the drafting of thi
tariat to be satisfactory {Doc.

nds exactly to the first paragraph of fhe

This paragraph correspo
present Article 13.
This paragraph shows no change from parugraph 2 of the present
Article 13. . :

amage due exclusively to an external
ds to the rule laid down in the present
to the acts or omissions of
ic ground for exoneration

Although limited to cases -of d
rrespon

causc, this provision co

Article 14 (a) and (b). Moreover it adds

the guest or of a third party @ third class
By speaking of "acts or omis-~

from 1imbility, namely foree majeure.
sions" (ufaitn) of the guest or of a third party, (rather than ‘'ne-

gligence or wilful act or omiseion” (”faute”), we have replied to the
question posed in Doc. 43, page 3, no. 14. As to the reservation clause
mentioned in Doc. 43, page 2, no. 13, we consider that the hotelkeeper
should be wholly exonerated from 1iability when the damage is due ex-
act or omission of the guest; independently of the
of his fault (c.f. below, however, note 11.8).
1ogically seem to be called for whenever the

use for which the hotelkeeper is not

Total exoneration would

due exclusively to a ca

The hotelkeepeTl ghould not be liable when the damage
nigsion of the guest, even if theblattep

ct or &
nding - could not have been guilty

understa
r acts and omissions of third parties

clusively to an

degree of the gravity

damage is
responsible.
results wholly from &n a
— for want of capacity or
of "fault". The same goes fO

(cf. Doc. 43, page 3» DO 16).
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11.9

-ration of +the hotelke
has contributed to the event caus

liability or.exone

- 20 -

5
)

Our paragraph 4 deals separately with the casc ‘of the partial exone-
eper which may arisc when an external factor

ing the damage or has increased it,

I+ 18 for that reacon that we

wi thout however heing the sole cause.
an act of God:("cas fortuit”

intensity than force majeurc.
these only concé‘n ué.nge when the third
if he is capable,lthah paragraph 5
is not formulated impora—

have spoken here of ), an’ event dus Lo
chance but of a legser he to the acts
third parties,
1e of understanding;
The provision

or omissicns of
party is incapab

(below, note 11.9) applies.
tively ("The hotelkeccper MY be relicved .....") so as to leave the’
of discretion. .This'solution gshould at, the same

f the Swedish-delegation,whibh does not want to
if the negligence of the victim has heen

judge a certain amount
time satisfy the wish ©
sece any reduction in dam
slight (or’nét:grOSS);;wi
s effect
as ragards the‘question.posed in‘DQc.Aﬁ, page 3,n0.15
a guest injured in the course

-alkesper towards
we think that the solution of the problem
aw. .In Swiss law, such liability would be

nt of affairs" ("gestion d'affaires")

ages
thout it being necessary to introduce a spe-

cial reservation to thi (Doc. 43, page 2, no. 13).

In conclusion,
(1iability of the hot
of effecting a rescue),
ought to be left to national 1

based on the notion of ''manageme
o'the present Article 14 (c), while at

This paragraph 5 corresponds t

the same time it i made clear that it is not here a question of the
ration of the hotelkeeper, but simply of a joint and

on of geveral persons liable towards the injured party.

in fact, ingtitute proceedings against the third party

several obligati
a recourse action againsl the hotelkeepar

The latter could,
who would then have to bring
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Article 12

1. : .
The hotelkeeper shall be 1iable for any damage 2
[} 3 . » .
2.  The liability referred to in this article shall not excced /,
. PR ze i
nt causing damaqu/ one hundred time54 the d;:lln
3 03 ’ 1 y
p or which is usually practised5
’

respact ~ .
pect of any single eve
al services 6 ¢

. If the accommo-

Ch aro: 3
. 1ge for the accommodation as posted u
:Xclusive - 1
ive of taxes, service charges and addition
7

‘ati) i 1 e} &
d .
on 1s OCCUpled by severa pursonu cee e

PSP

PRSI ey

12, L |
1 This provision corresponds_to that of the present Article 15
ph is identical to th
ference for stating that the limit subsequentl
v &1 y

12 3 v a pre
. We Vlould ha e <
3 event causing damage, so that a 240 t
est

fixed should apply to ggj;gggglgd*w t ca
oom causing damage in excess of the limit
- A 1

old watch stolen, could claim damages

at of the present Article 15

l ~»
2.2 The first paragra

who, after a fire in his r
stipulated, were to have his g

second time for this further damage-
iple for calculating the limit of liabilit
: 1Ty,

100 as a mult

pives satisfactory results. It has the
alculation'(cf. Doc. 43, page 3
t to complicate the ;Qeséion

12.4 The figure of

me to us to be one which
1ifying the ¢
r it prefarable no

see
added advantage of simp

no. 17). We also conside

by laying down & second 1imit for each object (cf. Doc. 43, pa

no. 18). e
ed in D.oc.‘zlay page 3, no. 19

o the question pos
decision taken at the second sessi
€ on of

ge 12).

1¢ .

2.5 Positive reply t
support the
erte (cf. Doc. 29, pa

graph does not modify in any way th
.nt Article 15, paragraph 2 ‘e

1

2.6 On this point, we
the Committee of EXP

e of this para

1
2.7 The second sentenc
the prest

corresponding gentence in
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article 137 \

The liability of the hotclkcepmr rpf rred to in- Artvclb o

shall be unlimited ....
. 1
article 14

T. The - hotelkeepar shall b bound to receive securitias, monay - and

other valuablas for safe custody unless such_ artic las are dangerous, cumberp
of‘é _/ times the limit of liability

€« ~ .
soma or unless their value 1s 1n excess
fixed i ; e
x2d in Article 12, pmragraph 2.
3 . . A :
1kacper 1S pntltl&ﬁ examine the property which is ten-
aquire that it shall bs put in a

2. The hotrn
dered to him for safe custody /and may ¥
ha may further roqulrv thei the porson dopo

faSt nnd onr Q_g;]lurj Cor\{qln/xr//‘
declaraulon “of valun.J

0

siting the property make‘
b»ﬂn d“po sited with the hobelkoespor

jich he is bound Lo recsive for
if a declaration of value
the hobtelkeeper's lia~

o

nrop :rty has
ceive prop'rlv wh
shall pe unlimited:
jting the property,
daclared

3, In casrs where the
has rchSwd to ry
6 . his 1iability

or where he

safe custody,
has baen made by the person depos
bility “hﬂll be: llm11¢d {n the amoun1
rvfervncc

¥y

rwpzpducbu

__,__.____._b__..

tojArticie'izl(in saad of the presspt
the present Article 15 bis.

.,
A b b

13.1 with the exception of ihu
Article 15), this article

e D T SNV SOV, o B bt s b e et
14,1 This article corrasponds o the F““““* Article 16 which, howaver,

modifies it, in partlculqr by introducin
those put up for djscussion by the United States delepation at the so-

n of Exports {cf. Dnc. 29, page 13 2t s=zq

cond session of the committas
23, paragraph 1‘(d), see buc. 30, page 7,

Hd th pr:scht Article
Article 25 (d) and (e2))-

g some ideas which are close to

perty of excessive value, added here Lo to
take arcﬁunL of the anxiety mentioned
ctive criterion for deblarmining

rning Pro
tiempt to
an obje

14.2 The phrase conc®

paragraph 1, is an

in note 14.1 by in
HexCos gsiva"

troducing
what ig of valuc.




14.3

la.4

14,5

14.6

14,7

. interests of the.

- 23 -

The order of paragraphs 2 and 3 of the present Article 16 has been

reversed.
able Lo the' guest of depositing

with the consaequence that

(or coyresponds to the value
the' interests of the guest,
to insist on a fastened

Since the possibility made avail

valuable property with the hotelkeeper,
the liability of the latter is unl;mited
cf. note 14.5), is assentially in
it scems desirable to allow the hotelkeeper
or scalcd container being providwd. We are . not, however, in DPiHCiple
opposed to the deletion of this requirement (cf. Doc. 29,'pag5 15,
and Doc. 43, page 4, no- 20).
e hotelkeéper should be zable to Féquest

that th
the value of the property deposited with him.

logical conscquence of the rule laid -own in

fusal of objects of excessive value

we provide in paragraph 3 (below,
aclaration of value, the hotal-

declared;

We find it equitable
the guest to declare

This is, moreover, &
paragraph 1 regarding the re
(¢cf. above, note 14.2). Furthermors,

note 14.7) that, when th s been & d
keepor's liability shall be limited to the amount declared by the guest.

this permits fect balance to be stnuck between the

ere ha

In our view, a per
two..
ccts the French text only.
sermit the hotelkeeper to calculate in
he may incur with regard to property which
coive for s&f custody. It is truc that in consequence
per's unlimited liability will only apply'
n object which he was bound to accept

. H

This observation aff

This innovation 18 intended to I
advance the liability which
he is bound to Y€
the principle of the hotolkes
when he has refused to receive @
but we see no difficulty in this.



S : .
: .

ﬁgticla 15

. The hotelkeepcr shall not be liable to -tha extent” that damage
¢ ¥

deStPuctlon or loss is due to:
{, or of any person accompanying hin

L .
(a) an act or omigsion® of the gues
srson visiting him;

or in his employmunt, or any pe&

(b).force‘majeuru;3

(¢) the nature of the property.

Argicle 18

or d\,tructlon or loss of, proparty for

‘Tn the event of damage 1o,
which the hotelksepsr i8 lldbl‘ in sccordance with the praceding articlos?
if he dogs_not inform the hotnlk&opvr

the guest shall lose his rlph's
thereof as soon as is reasonably PO
the damage is due to the peraonal fault of the

sgible
hotelkeeper/ 4,

TR
15.1 This provision corrigponds’ to the present Article 17.

15.2 cf. above, note 11.7 (Doc. 43, ». 4, no. 21).

15.3 Cf. above, note 5.5 (Doc. 43, P- 4, no. 21).

16.1 This provision corresponds to the prosent Article 18,
16.2 This wording avoids the repitition of the definition of the property

referred to.

L failing which_h2 must prove that




16.3

16.4

18 simply lays an obligation upon the gucst
It seems to us to be preferable
£ failure to observe this obli-

The present Article
without indicating the sanction.
to state clearly the congequencas o
gation.
lLimitation on the obligation to give
te ruotice of the damage is justified. In particular we fail
to see what interest the . guest could have in waiting to inform the
hotelkeeper of the loss of the prop?rty. Un'the ?the? hand, the
hotelkeeper avidently does have an %nterest ln’bﬁlng'fnfor@ed theraof
as soon as possible, in particular when a membe;;of'hls;staff may be
which will. often be the case).. If there is ‘support for

be justifisd only when the

then we consider it to
t fault,the purden of proving which should

We are not convinced that this

immedia

involved (
this limitation, ’
hotelkeeper is personally @

rest upon the guest. .



Chapter v S , ‘

FINAL  CLAUSES

Article 17 T

1?Op.thé pgrpqses of this'Convention:_

(a) 2 iith, regard to the. llablllty of the hotelkeeper, any person wh
is on the prem1q°s of thp hofpl or in'any cLh°r place under the supervi ’
of the hotlecepﬁr3 otherwise’ 1hqn in thﬂ Papacitv of gervant, agent op810n
Dlier.or the hotélkeeper, shall be treatod as a gue st, the limit of liabi ﬁp-
provided for in Article 12, par‘agraph 24 beinp cdlculated on the basis O; Lty
charge for accommodation in an cstablishment belonging to an average :“t tha
gory O, : ¢ cave-
o the premises of the hotel,

"property brought t
1, 7 shall not

(b)  the expression
e outside the premises of the hote

or of which he 6 takes charg
include live animals;

,
ponsible for the acts and omissions
r porsons of whosae services he
/who are acting within

(¢)  the hotelkeeper shall be res
s and of all othe

c .

f his agents and gervant

makes use for the pezformance of his obligations,
{f such acts or omissione were his own.

the scope of their employment,/ = a6

- MM‘-“M
17.1 This article corresponds to the present Article 20.
aintaining this sub-paragraph (Doc. 43,
first, it would be difficult to explain

page 4, no.

why the guost should be S a different régime governing the

hotelkeeper's jiability than other parsons, whether they be potential

guests or visitors. gecondly. wWe balicve that the limit of liability
aph 2 should apply in the same way to

r in article 12, paragre
hotel, thus bri nging about a situation which is cle
i zar

keeper's atandpoint (Doc. 29, page 17 el scq.)

le in favour of m
reasons:
ubject to

17.2 We are in princip
24) for two

, provided fo
all persons at the
also from th2 hotel




17.3

17.7

17.8

17.9

1

[AN]

~)
1

Reference should be made here to the ntorritorial scope of application
as defined in Article 11, paragraph 1 (cf. above, note 11.2).
In. the preéent draft, Article 15.

avoid the difficulty mentioned in Doc. 29, page 18,

This formula should
he" refers to the hotelkeeper. One may wonder whether it would not

be preferable to say SO sxpressly (cf. the present Article 12/Article 15).
The whole of the corresponding phrase, as it appears in paragraph 1 of

Article 12 (at present Article 15) should be repeated here;

The observation affects only the French. text.
It would perhaps be preferable to delete the phrasé in square brackets
(¢f. Doc 45 page 4, no. 25) sincz this notion is open to widely dif-
) ) ' law cf different countries (cf. Doc.29,

ferent interpretations in the case

page 18).
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. 1
prticls 18
When the damape dealt with by this Convention may aive yjsé to
claim based on another ground of action, the hotelkeeper may avail himself
r ' AN L3 3 . . 3 - . . K3 0] - N . 2 )
of the limitation of liability provided for in Article 12, paragraph 2° of

this ConventionZ.

Article 19

el ot i Bt

: , o : i
1. Any agr#ament to which thu gucst is a party ...,,.,.2
‘a contract concluded with a frav:-1l organis-p
provisions of this Conven-

~ B IR . o .
e . The hotell:eper may, 1D
asroc Lo derogot: from the

acting in his own nam:®,

tion, provided that his dirﬁctx 1iability towards the individual’ isst is
not affected thereby.

n an égreémeh* ....75

)

3. No stipulation i

X) Chapter III

e
18.1 This article corresponds to the present Article 21.

Article 15,
18.3 In the light of the discussions concerning this article at the second

session of the Commithee of Experts (cf. Doc. 29, p. 18), wo propost
cover the question of the limit of liability

18.2 In the present draft, paragraph 2.

reducing ites scope to
(Article 12; cf. Doc. 43, pags 4, no.26).

for damage causzd 1o property
——

19.1 This article corresponds

to the present Article 24.
This alternative draft reproduces the first paragraph of the present
We see no need for introducing an

19,
any amendment.
isions (cf. Doc. 43, page 4, no. 27).

n

Article 24 without

(exhaustive) list of mandabory prov
he logical consequence of the idea followed

1 s . . _
9.8 Thig clarification 18 t
aft which secks to provide spocific sup-

throughout this alternative dr

4t W ) ne

plementary rules for ncollective" contracts.

- it i alification, sce . s

19.4 The Lerm n1iability"s without any qualification, seems to us to ba too
vague; it would alsn cover the purely contractual liability dealt with

> -y -
in Chapter IIL.
n to the prcsent paragraph 3 of Article 24,

1
9. No modificatio

o1




¢)

20,5 Here again, we Wou

29
ﬁrticle 20

. 1. Any State may, at the time of signature, ratification or accessi
o this Convention, declare b - that:oozon

shall not apply whe

y notification addressed to ..

n the accommodation is fur-

s

2 .
(a)< this Convention

nished to the guest by

(i) a non-profit making establishment;
" (ii)  ‘an esteblishment whose primary aim is not the provision
+ of accommodation; i

!“-v.

/(b) it will sek the amount of the limit of liability referred to in
paragraph 2 of Article 12 at & higher sum than ons hundred times the daily
Chgrg“ for the accommodationi/ &

shall not apply to vehicles or any property

/(c) articles 12 to 15°

left with a vehicle/ h.‘ S
2. Any State may, at the time of making its notification ...... 6
. i 7

3. The declarations referred 1o cceert

“““*f*;*;-~#*-,“b“~;;,;#,*,éd,*‘ﬂ
present Article 25, We would. propose,

to the
reservations contained in paragraph'l (b)

20,1. This article corresponds
P (e):and () (cf. Doc. 43, page 5,

however, the deletion of the

(cf. Doc. 43, page 5, No. 29)
14.1 above).

nos. 31/32, and also note
) should e deleted (cf. Doc. 43, pagé 5, no. 28)

20.2 Sub-paragraph (a) (iii
20.3 We would prefer to S€€ no reservations regarding the limit of liability
of unification. If it is, however, to be

interests

establish the 1imit in conformity with Article 1z
AL -.c_’.,

and this in the
retained, then we would
paragraph 2 (at present Article 15 paragraph 2)-(cf. Doc. 43, page 5

no. 30). . -
20.4 At present articles 15 #0 18.

1d .prefer iform solution.

a un

20.6 No change to the present Article'25,'paragrap5 o
o ' nt Article 25, paragraph 3.

20.7. No change to the preseé
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1. RELATIONS BETWEEN THE.CCV 27D THE \CONVENTTON ON_THE .-

HOTELKEEPEH'S CONTRALT

Since the Swiss delnyatlon is unforbunately unable to attend the

munL1Qg of the worklng pariv to he held on. 10 and 20 Gctober 1978, it would

submit the following considerations for the: attention of that group:

1. cenoral romarke
. ghare the vieQ 0xpfessed b& the Sncr@fdrint
OF UNIDROIT in Doc: -33.:to the:effact‘fhdt‘the coexistence of a future Coﬁ;orm
tion on the hotelkeepsr's contract (cCH) and of the International Conventimé
Of 1970 on the Travel Contract (cev) should not give rise Lo any serious d;%m
ficulties. . We considor this to be the ¢ase independently of the decision fg
that ls to say indapendently

be taken on the philosophy underlying the CCH,
of the extension or otherwise of the scope nf application of that instrumsnt:

to cover "eollective' hotnlkespers t contracts. Since the CCV only governs
relations beiween a travel organiscr and an individual traveller/guest
(we can loave aside simple intormediary travel contracts in this context),
while the futures CCH would only regulate ralations between a hotellkecpor énd
a guest; and in addition, perhaps,

ore being any direct incompatibility, thepwo

m groundlzss of th
ain lack of conformity.

To a large cxtent v

fears would seam

being at most a cert

an th'QU05llon of whether one should contamplate a revision. of the

w Lo ohtaining groatir concordance with the CCH (in Dﬂrticul”rh
the- Limitation ‘of liability), we are of th-

or rathert
so should in no case delay ‘the working out and im
holkelkeeper's contract: Given the

ant on the

limited degrec of quccass with which the.CCV has hitherto met, one might

vther the game is worth the ecandlz. Howsver, it would ﬁot seaem
to resxamine the whole of the CCV with

even wonder whe
to be inconceivable that if oné€ were:
pidbl= to the many States which at progent,

making it more acce
then on® could take the ODDOIlunlty of adapting
the €CH.and to coordinate the solulions

CCV with a vie
as regards liability,
belief that such an exercis
plementation of the jngtruams

a Vlﬂw +to
Consider it to be inadequabi,

it to muet ths standard: jaid down in

Lo certain complex prohlems.
s 1lustrate the guestion by analysing a nunber

mpl» d to
sxistence of the CCV and the CCH

We have atte
hiem of the Cox¢

of situations whevs the pre

Could arise:

a travel orpaniser op<rating in-his own nam
) ame
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performance of the potclkeeper's contracty -

2.
a) Non-performance or_defective performance of the coptract by the
hotelkeeper (Article 5 of the alternative draft) y the

In such cases the interests of the guest will be safeguarded by the
travel organiser (Articles 3 and 15 of the CCV) if the guest is not himself a
party to the contract, For his part, and in the absence of any stipulation
to the contrary in the neollective! contract concluded with the hotelkecper,
the travel organiser may, as against the hotulkecper, avail himself of the
- rights conferred on him by the CCH (cf. Article 5, paragraph 4 of the alter~
native draft).
According to the first sentence of Articls 15, Paragraph 1 of the
CCV, the liability of the travel organiser for total or partial failure to
perform certain services the provision of which he entrusts to third paftjes
(in this case, the hotolkeeper), is to be determined by the specific rules
governing such servicus; the CCH would therefore be applicabla. However,
Article 15, paragraph 2 of the CCV provides that when the rules governing the
services in cuestion do not lay down any limit on compensation, the travel
organiser shéll be able. to invoke the limits'fixud by Article 13, paragraph 2
of the CCV. The guest's possibility of recovery would therefore be limited
to a maximum of 5.000 gold francs because, in the situgtions contemplated
in Artiéle 5 of the alternative draft (corresponding to the present Article 6),
this would be a case of "other damage't within the meening of Article 13, para
graph 2 of ths CCV, and the CCH lays down no limit for such compensation.
On mipht go so far as to invoke Article 19, pa?agraph 1 of the CCH (in the
version céntained in the alternative draft, which corrcsponds to the prescnt
Article 24, paragraph 1) and.maintain’th?t.this ?roYiééonvélso prevents any
derogation from the ppinciple of the unlimited liability of the hotelkeeper

in the event of failure to perform his obligations under a travel contract.,
that this interpretation is somewhat forced and that

However, it is obvious .
problem would necessitate an amendment of the CCV-

a clear solution of ‘the
(cf. Doc. 33, page 6)¢
t.inlgqgngqyigq‘with the occupation of the accommo-

gues
fﬂthqwaltinQQEiXHWQEaft)

b) Default by_the. :
dation  (Articles 620 7°2

It the éuest is not himself’a party to,the hotzlkeeper's contract,
he is liable dnly to the travel organiser (Articles 9 and 16 of the CCV) ifor
no-show, for late cancellation of the reservation or for prematurely cutting
| ‘ =



- 32~
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avel Qrganiser,téwards the hotolkeﬁpan

The liability of the tre
contract concluded betwezen them

ShOI‘t his s tay
will be determinzd by the hotelkeeper'
;fftlclp 19, paragraph 2 of the alternai dve draf't, COFFPSpDndinH‘tO'thp
baSISnszrt}clg 24, parapraph 2) oar, in the absencs of such agreemont, on the
nf Article 7 of th» neH (in the alt.rnativs draft).

o
5

b]lpdtLonq rﬁlallng to_the use_of, the
g »f ‘he alternative draff) -

— S
— G St Lis e A

.‘_.\_, —
(iator e S

wu;.__.;.—..-....

the hotelkecper. must in principJP bring. pro-
avel organiser when the guosf is not himself a party
Article 8, paragraph 2 of the, CCH (in the

o hotulkeeper to require that a refractory
he must. in principle first address
out matters with

In thnse cascs alqo,

ceedings against the tr
to the hotelkecper's contract.
alternative draft) however permits the
guest leavs the hotel. In ordﬂr to do s0,
hlmSelf to the travcl organiser, ¥ which latter must then sort
the gUest on the ba31s of the travel contract and of. the CCV.
.the hotelkeeper. direct damage (that is to say |
pendcn1ly of any contractual relatibn), theﬁ

in the alternative. draft) provides for the i
el organiser for, the misbghaviour of ‘
1 organlqcr who.: is. obliged

If such a guest causes .
he is liable inde
e CH (
f the trav
ng thdu a trave
cordance with, thls provigion may then

parilcular on Article 16.of

damage for which
Article 8, paragraph 4 of th

joint and several liability 0
It goss. WLthout sayi

"his" client.
to compensate the hote]keﬂpor in ac
gues t, pasing it in

bring an action against the g
the ccv. S :

. o ' Cobanyt )
aylnp fhe chargh for 1he bow

l or'pdn_[sé‘l‘ _Lrl p

altnrnatlvn draft)

d) vaqult of the trave:
9 of the alternaldve Sr2inl.

and lodging (Arflcle
individual guest.ipwﬁhe payment of the
js of no interest as. regardw the relation betwesn
st is Lot himself a party to the hotelkeeper's ‘
ser who iz in principle the only person liable
However, in Article 9, paragraph 5 of the

alternative draft, we have made provision for & subsidiary and- liinited liability
of the guest in t ingolvency of the travel’ organisar. Ik may

he event of the
therefore seem shocking that by @ gtrict application of tha CCV (Article 13)
?
the organiser may - avail hi a limitation of liability (unless Article 27

mgelf of
of - the cCV comas into play) However: we are of the view that as ‘there is a

Tho caqe of defqult

ohargb for board and lodplng
the CCH and *h» cev. If the gue

contract it is the travel organi
for performance of this obligation.

Ty



partially compe

right, of recourse for the guest, which 1is not necessarily based on Articl
i s ’ sicle 17

rogation to the rights of the hotelkeeper, ti 3

o SpEr, Tha

of the CCV but rather on a sub
Even on this line of reasoning
> 9

ability could be oVErCcome.
guest's right to be reimbursed will usually be
solvency of the travel organiser ’

limitation of 1i
it is however true that the
somewhat problematical, given the in

3. Liability of thy_hotalieeper

— s

P SIS

the coexistence of the CCH and the CCV has the effect
fec
a guest who has been injured by offering him

rent actions against the hotelkeeper and

In principla,
of improving the position of
the possibility of bringing concur
To the extent that the lattzr is also liable, the guest
of being able to invoke their joint and <

the travel organiser.
the advantage

would therefore have
several liability. AS regards the travel organiser, however, thers are a
number of restrictions on his 1iability in-different respects. On the one hand
it is limiled as regards the amount OF compensation by the interplay of :
Articles 15,paragraph 2, and 13, paragraph 2 of the CCV.  On the other, if
the guest suffers damage not by reasonl of the hotellecper's fallure to per-

of the performance of those

form his obligations but only BHMEEEMQEEQEERQ
services, thq‘travcl organiscr will be relisved of liability if he can prove
that he acted diligently in his choice of hotelkeeper {second sontence of ’
Article 15,‘paragraph 1 of the Cov) . Tpe protection afforded to the gunst

is not therefore the same when he brings an acticn against the travel organiser
(which he may be led 0 do principally to avoid the troubls of having toﬁbeéigJ
proceedings abroad) as when he does against the hotelkeeper. This distinct;on
may be deemed ragrettable,vbut it is improbable that it could be completely
eliminated, even if there wers 1o be a revision of the CCV. '
travel organiser who has fully or

relations petween a

¢ who has besn the victim of an accident at the

' . . h i . & he
prlmarlly liable, thesc. are governed by

cV which makes CXpress provision for the
S : Cooune
ights and actions which the ira

As. to the
neated a gues
1keeper who is
the C
aniser in any I’
ty responsible for the loss or damage.

hotel, and a hote
Article 15, paragraph 3 of
Subrogation of the travel org
a third par

veller may have against
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(b) In the cvent of damagz_to E?Spﬁrﬁyu(ﬁfﬁlglisqlﬁ to 16 of the

alivrnative draft)
posed in the same terms as when there
is personal injury, with the dif ference that the liability of thz hotelkesper
and that of the travel organiser may in these circumstances be conpgruent.
This will be the case when Article 12, parmgraph 2 of the CCH (in the alterng-
for by virtue ol Artiqle_lB; paragraph 2 of the CCV,
. gpoct of the hotzlkseper's contract

ad for in r<
jiability of the travel organiser.

In principle, the quastion is

tive draft) applics,
th 1imit of liability provid
will likewise be applicable to the
it of valuable property should how<ever be con-
the alternative drafi, corresponding to the
t for thc deposit of the property is in

e hotelkazper and the guest; evon when

The case of the depos
sidered separately (Articls 14 of
present Article 16). As the contrac

principle concluded directly between th '
the latter is not himself a party to the hotzlkeuper s cortract, the relations
between the CCH and the ccv do not entor into consideration. The liability

of the travel organiser under Article 15 of the ccv would not need to be con-

sidered unless the hotelkeeper were to I'¢ . .
Property which he is hound to accept and if this property wore subseguently

to be damaged, destroyed or lost.

fuse to receive for safe custody

o e pARTTNG PROPOSED BY Ti UNTIED KINGBOR DECRGALION, ELILIEAILLS
o JAL_BASIS OF THE HOTELKEEPER/GUEST

e ke o

ALL RET’EBEP_’PE,IQ.-EHE-EQ.‘Y.TB&SE
neLaTTONSHI? (Doc: A1)
1p feeling that the British proposal is little more than
which fails to ¥ ‘
:d by travel organisars. Even if ono could
they lead to rather strange results,

one would still have serious doubts

We cannot he ifi
) esolve the spocific problems posed

an exercise in Lerminologye
by hotelkeepers ' contracts conclud 'h 1
. although
accept the changes in {;erminology (ol { fg*
= . . andpolint ’
at least from the Con.tln(:ntdl atanc . e g
as toc>h lo Article 6, for axampla, relating to the liability of the hotel-
whether Article . igations ( "re
ethor Ar ’ of his contractual obligations (or rather "relation-

keeper for non-performancet nout more to
4 ut (Y
ship obli -ions" could apply wi. tho .
betw 1gatlolk ) r and a guest who is not himself a party to the hotel-
ween talkeapelr © = s RN . T
a hots P The samne is true, although in the converse sense, of the

the "inexistant" relations

Keepar's contract.

e M*»M"”‘—MMM
*) What is meant by "th? crestion of the relationship batween a hotelkeeper
at is meant by ovidenced By writing and shall not be subject to

N ot be
dn n (Article 3 in the British version)

and a guest nes

. e e
any other requieren?hes
It can only be & contract

as to form
1



,”

d in Article 7 (default of the gues ). Moreover, ti
permit the draft Conventicn o bc comp]etjdyb ¢
NN o3 N

vern the relations between

situation contemplate
British proposal does not
specific rules which in a

[+

hote ;
10telkeepers and rravel organls
Part Onc, Fraliminary remarks, above, pages 1 and 2)
A and 2).

subsidiary way would go
rs which, in our vigw, would congtitutc
=L N NS

serious lacuna (cf.

IIT. PROEOSAL oF THE_QANAD{QﬁbygkggﬁTION SEEKING TO INTRODUCE A
RESERVAZION CONCERNING THE LLABILLLC OF THE HOTELKEEFER IN
THE EVENT OF THE BEﬁIE_QEL_QEMPERSQNﬁk INJURY TO, THE GUEST
Low, dated 24 Ju
and to various wxperts)

1y 1978, addressed to the

(Letter from Mr.
DuputyASccretary General

We would refer to our reply addressed to Me. Low on 29 August 1978
and which is reproduoed as an annsx hereto (cf. also above, Part One Altm
<9 L R -

native draft, note 11.1)

Iv.  FINAL_CLAUSES (Doc. 4Z2)

e e ot

For the time being, wW¢ have no observatic 13 to make on the final
pared by the Secre'ariat. . In conneclion with Article TII of‘fhi:
marks on Article 20 of the altsrnative 4 b;:

2 ve drafi

d refer to our I'¢
nt Article 25), above, page 29.

clauses pre
clauses, we woul

(Corresponding to the preseé

Berne, 6 Suplember 1978



international rules of

ANNEX (cf. Part Two, Chapter ITI, pape 35)
2 ane 5

Let@nggngr. Widmer, dated 2§_§ugust 1978 to Mr. Low
(Translatlion from the French)
d your letter of 25 July 1978, I would lik: t
ok bhe . ) k> to thank
crest the considseralbions setl ocut in chani
: in your

0T have receive
int

you for it and have read with
letter to Mr. Evans.
tance of your remarks, I find myself in some diff
e . - st 1fficult
1 fully appreciate that the probl ;Fulty
¢ problem of

some concern T
g . n fact £
» from the

As to the subs
On the ouc hand,

1iability causes you
torts, it may geem strange to subject the hote
and we might, ’ 2ol
the othszr hand,
ommi ttee of Experts
ryEween hotelkee

s be
mit the greatest possible degree of unifi
- ication

in replying to them.
a specific hotelkeeper's
standpoint of the law of
keeper to a special régime

culties in Swiss law. On
the UNTIDROIT C

ecific relation

indeed, experience similar diff
N " tof IVi—

we must not forget that our prin
is :cise )

precisely to work out

cipal task in
pers and their
their pguests and that
-hat

rules on the sp

these rules should moreovar psr

to be obtained. Now traditionallys

liability constitute the ccgential and central feature of any rules

In consequence as you yourself concede, a decision AOtL?OO? the

ques d have the cffect of reducing cénsigfizif
2 side y

sntion. v
nventio ssible reservation

he ro isio 5 i £ ]
the P visions gover ning the hoto k(a{\pex U
- A oLy N s

subject.
uniform rules on this
the interest of the Co
clause which would perpetuats the
1@ various national laws.
n of thae opin
form law charact
thi different national
1T and the many international organisations pursuin L.
4'étrs. For this reason I would prefer iASlmllar
m which would lie in asking to what “ édopt
jce lead to results different iiggnt

stion woul
The same goes for a p
diffrerent solutions at present existi

- & sing

jon that the desire to slaborate

o ‘ B C e
or should prevail over other
systems. If it were

under tt
1 a

In principle,
a uni

considerations deriving from
UNIDRO
their raison
to the proble

ated would in pract
ed by the courts in applying internal lew. If
e it

d he changes to the existi
re & X157 Aori
existing régime, then

otherwise,

aims would lose
a pragmatic approach

the solubtion contempl
ant obtain

these at prest
wers Lo be the cas’ that there woul
T think that a sscond questio“ should be posed, nam=ly whether the new s
aft Convantion) would be of such a C;ariztbi]“”
acle

4 by th= dr
Y palance batwe
f those int

tion (that propost
as to strike 2 fair en the interests involved or to en
i -ts whi . sure
rotection © erests which, hitherte, have not b &
ave > been

more adequate P
tected.

my raep y me y n()t p(;r‘hc pq full lt isfv

1 3 AP S 5a i y a
t: b(‘.‘-f“-)r""‘f reé y Y ourr vana--
£ for‘t to ! lnd a common denomi nator."

1 aware that

T think tha
one more €

I am wel

dian collzagues but signing ourselves to new r
. " 5=l -
tion clauses, W¢ should make s=rva



