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. ;.. The first session of UNIDROIT's Study Group on the warehousing
contract was held in Rome at the headquarters of the Institute from 10 to
12 April 1978.

_ The session was opened at 10.10 a.m. by the President of UNIDROIT,
Mr. Mario MATTEUCCI, who extended a warm welcome to the participants, a
list of whom is reproduced in ANNEX 1 hereto. 0On a proposal by. him, the
Study Group elected Professor Kurt GRONFORS {Sweden), member of the Govern- .
ing Council of UNIDROIT, as chairman of the Committee. _

The Grcﬁp'édopted the agenda set out in ANNEX IT.to the present .
report, T ' .

Item 3 on the agenda - Consideration of the desirability and feasibility

of drawing up uniform rules on the warehousing contract.

__In introducing the general discussion on this, item on the agenda,
the CHAIRMAN noted that the task of preparing uniform rules on the ware-
housing contract was a difficult one. Hitherto attention had been focused
on goods in transit and the result had been a series of Conventions deal-
ing with the contract of carriage in the various modes of transport. The -
problem of intermediaries dealing with the goods at terminal ports was
however one of great economic importance and merited close examination.
With a view to facilitating the work of the Study Group, two documents -
had been prepared, the first of which was a preliminary report on the
warehousing contract, prepared by Dr. Donald Hill at the request of UNI-
DROIT (Study XLIV - Doc. 2) and the second an analysis of the replies to
the enquiry conducted by UNIDROIT on the desirability and feasibility of -
drawing up uniform riules on the warehousing contract which had been pre-
pared by the Secretariat and was contained in paper Study XLIV - Doc. 3.

At the request of the Chairman, Dr. HILL proceeded teo outline
his study. In the first place, he recalled that the movement of goods
could be divided into two stages, those when théy are physically moving,
and those when they are physically stati¢. From the insurance angle,
many problems arcse in the latteér situation when the goods were in the
hands either of a carrier or of a non-carrying intermediary. The goods
were, moveover, sometimes moved or stoved by such intermediaries but
the fact remained that such operators were holding them in a static
sense. In view of the complicated relations involved he had therefore
considered it necessary at the outset of his report briefly to examine
the framework of transport operations and then the principal operations,
apart from the actual carriage of the goods, which might be performed in
relation to transit operations in the various modes of transport as
well as the impact thereon of new techniques such as containerisation,

roll-on roll—off;tpaffic and lash traffic.

He had then proceeded to a comparison of the legal status gener-
ally of terminal operators for it was essential in his view clesarly to
understand the organisation of the operations in question as this would
to a large extent govern the acceptance of the future Convention or uni-
form rules. His research had indicated that for the most part terminal
operators were directly or indirectly owned or controlled by semi-ipnde-
pendent para-statal bodies. This was an important point to bear in mind



for -iticould increas:z the chances of a aucce%eful attempt at uplflcatlon
as ‘there would be fewer interlocutors to bé convinced than had been. the
case, for example, with forwardzng agents.

> He had then turned to the liability and status of warehousemen
and compared the ¢ivil law systems which were largely based on the French -
concept of'”dépét” and the Commen Law notion of bailment, both of which. .
had their roots in Réman Law and he had concluded that in practlce the .

two institutions presented far more similarities than differences. Usu~
ally the matter was vegulated by the law as supplemented by general con-
ditions although the situation in the United States of America was pecu- .
liar to that country, being governed partly by law and partly by regula-
tory commissions. As to the liability of warchousemen | he comsidered that -
two fedtures were. common to.almost: all countrlesjrnamely restrictions

on legal liability and-a.low level of financial- responsibility, and this
1rrespect1ve of the scurce of the rules whether it be statute, conditioms
of ‘trading or gene“al conditions. - he noted in passzng, however that with
the development of containerisation the larger consortia had been success-
ful in obta;nlﬁg hlvher levelo of l ablllty from the wareheu51ng profes-
81on.-

His general ‘examination of the proglemo involved had led him
to belleve however | that theve were no zasy solutions to the eronlems
invelved. “Thé warchousman could be compared to a gpider at the centre
of a complex web of rélationships ahd with increasingly sophlstlcated
transport technigues modern terminal operators wera perforn1n? functions
which' the traditional warehouseman would not. Nor could the problem of
combined” transport be OVLrlOOkuu and in many cases the warehouseman would
be a sub-contractor of the combined trancﬁort operator, the latter would
be liable for damage attributable to the former but would not alWays be
able to recover from him in full, and sometimes not even at ali, in a re-
course action. The probleﬂ of the indemnity due by a warebouseman in
his capacity of sub- cohtractor w2s one which needed careful study. If
possiblé, a uniform’ llablllLy snould be dévised which mlght perhaps be
modelled on the residual llanglty contemp;ated under thc‘draft TCH Con- .
vention or the unlform rules of the International Chamber of Commerce on
combined transport, and whlch WOuld tnus be related to the liability of
the principal ccntractor° '

‘In view of the complexmty of the 1ssues 1anlved he had however
been cautious in His conciL51oq3 and recommendatlonu= One point ocught
nevertheless to be strcscee namely that in view of the time it takes. _
for Conventions to bhé’ adop%ed by States, to enter into force and to func-
tion Smoothlye it nlght be advisable to envisage 2 period of experimenta-
tion during which uniform rules on the warehous1mc contract might operate
in practice in the same way as the ICC rules on eomblned transport to
which he had already alluded.

‘Professor RODIERE complimented Dy. HILL on hlS study Whlch he .
5aw as haV1ng the gregt merit of sLartlngcm:t from the factual satugtlona
He wondered however whether the subject of the warehouulnc contract was
not perhaps too modest when one recalled thé hope which hadrbeen engendered



by the work on combined transport. In his view the question of warehous- .
ing was to a large extent resolved for, as Dr. Hill had already pointed
out, notwithstanding the conceptual differences betieen the Civil Law _
and the Common Law, in practice the almost complete absence of imperative
rules of law and the resulting contractual freedom accorded to the partics
had led ¥o similar solutions being adopted. The only difficulties lay
perhaps in the regulations of certain ports and terminals governing the = '
legal status of waréhousemen, such as access to the profession, but

these did not affect private law relations. It would, he felt, be impos--
sible in view of the very wide contractual freedom accorded to the parties
in the context of the contract of "dépdt" or under the law of bailment

to preparc mandatory rules on the' waréhousing contract and he therefore
suggested that the field of $tudy be ektended to céver what ‘he termed <"
the "contrat de transit" which covers all operations arising betwéer “two -
different transport operations, whether carried out by the -samé or by
different modes of transport and which constitutes a ‘sort ‘of hinge between
them. Such an exercise would be extremely interesting and- could be un-
dertaken without entering upon thé difficult terrain of combined trang-
port or forwarding ageney, in which latter area it had proved impossible
within the framework of UNIDROIT to reach agreement on uniform yales.

As to the nature of the rules envisaged by him, he considered that today
what are needed are not binding rules but rather uniform rules which the
parties are free to accept or reject but which gradually become almost
universally used in the relevant trade branches and in this"connection
he cited thHe York/Antwerp Rules on‘general average and the ICC Uniform
Customs and Practice for Documérntary Credits.

Ve fi-Professor HELM also congratulated Dr. Hill cn his report and
expressed interest in the views put forward by Professor Rodidve. On
the question of the nature of the future rules he recalled that what the
Group wds corcerned with here was not so much a question of individual
cotitracts but rather one of general conditions and he noted the recent'
‘legislation in & number of countries, such as the Federal Republic of
Germany and the United Kingdom, which were extending the powers of the
courts to control general conditions, especially in the intervest of con-
sumer protection. 'This trend had created a certain degree of uncertainty
which' could be avoided by casting the: future rules in the form of a Con-
vention, even if of a non-mandatory character. He was furthermore con-:
vinced that while the ICC was an appropriate forum for the. drawing up of
uniform rules, UNIDROIT should be concerned with the preparation of in-
ternational Conventions. '

: Dr. RICHTER HANMES echoed the tribute paid to Dr. Hill's re=
port whith in her view greatly facilitated the work of the Group. -She
considered that it was necessary to ‘adopt a working hypothesis that the
maritime carrier be granted under international vegulation a right of
recourse against non-carrvying intermediaries which would cemplément the
rules contained in the Hamburg Convention, Article 4%, paragraph 2 of which
did not provide-a sufficient solution to the problem. Like Professor
Helm, 'sheé believed that the instrument which the Group was going to pre-
pare should be a mandatory international Convention for she considered
that'while it might be sufficient to prepare model rules when commércial




practice has a vital need to use such rules, that is to say that it is
in the interest of both parties, such was not the casg here where the
non- carry:ng intermediary had no interest in seeing such rules developed.
For this reason she argued in favour of the elaboration of an interna-
tional Convention which would make provision for a minimum set of rules
governing the rights and obligations of intermediaries and also lay
down a mandatory liability system. After this aim had been achieved in
connéction with maritime Car“lcgugatLLﬂthﬁ could be turned to carriage
by road and the other modeQ of transport. o

Professor RAMBIRG recalled that already three years ago the
Comité Warltlme Internaticnal had prepared a preliminary study on the
subject of port terminals to see how the general conditions were construed
in différent countries. The study had been undertaken because the view
was held that from a practical standpoint the subject was more important
than the carrlage of goods by sea as most damage occurred after carriage,.
with' some béfore, but very little during the actual carriage operations.
At present the liability. of port terminals ranged from total exclusion
up to.that of the maritime carrier and attempts had been made in vain
to repulate the problem in the UNCITRAL Convention.

. The first proglem as he saw it was the delimitation of a posolb]e
1ntﬂrnatloral Convention on the subject and this raised the question not
only of the 1liability of persons taking the goods in charge for safekeep-
ing but also that of the various cargo handlers such as stevedores. Such
a Convention could not be tied to the classical contract types and he
believed that it would also be difficult to get thes innovatory Ycontrat
de transit” mentioned by Professor Rodidre accepted in national systems.

Another problen which he foreaw was the difficulty of delimiting
the perloq under consideration to that of warehousing hefore and_afteb
carriage by sea. When did the maritime element begin and end? There was.
for example, a development towards the setting up of distribution terminals
cutside the ports, which were fregquently subject tc congestion; goods.
stored in such terminals might subsequently be dispatched by any of the
various modes of transport and beforehand it might not be known by which. .
Admittedly, one would know ex post facto that the goods had heen trans-
ported by sea but even thén it would have to be decided when, as it were,
the maritime flavour began.

Even 50 it would not be impossible to work out uniform rules
taking as a starting peoint the notion of depositum or bailment with its
liability system and a limitation on liability and using this as a basis
for general ‘conditions to govern transit operatlonan He had noted the
scepticism of some members of the Group regarding a solution based on.
general conditions or on non-mandatory rules Uenerally and he wecognlseqf;;
that there must be an incentive for them to be widely applied. In this 7
conmection it would be interedting to hear the reactiomns of the Interna-
tiohal Association of Porté and Harbours (IAPH) who themselves would have
an interest, he believed, .in .ensuring stablility in ports through the
application of uniform rules, so_that_those ports which applied them would
strengthen_thelr.commerclal_positiohg There was, he felt, a possibility



of finding a solution which would aveid the objectlons to both general .
cenditions and a mandatory Caonvention. Lo

Mr, BERGUELT speaking on behalf of the IAPH, consmdﬂred that -
it would be difficult to achieve uniform solutions in the context of
the widely dlfferlng existing systems and indeed lack of systemsa Ports
would, however, welcome uniform rules, perhaps on the basis of a non-
mandatory Convenilonq In addition such rules would benefit customers who
would thus know which rules were applied in the different ports.and the
element of competition between ports with differvent régimes would be
greatly .reduced to the extent that unlforn rules were appllcable.

Lo In summing up this genrral discussion, the CHAIRMAN noted Lhat
all. the - -speakers had agreed that difficulties arose out of the ‘hetero-
geneity of the present situation. The- operators in questlon were some=
times private, gometimes public entities with a wide variety of llablllty
régimes, ranging from non-liability up to a modest one. ”here was, there-
foré a need for uniform rules but it 4id not seem that these could be
exc1u81vely mandatory or.non-mandatory. What should be sought was what
mlght at first sight seem to bé a contradlctlon in terms but which he
nevertheless considerad to be realisable, that is to say uniform rules
which would be mandatory and binding but at the same time optional, the
mandatory character lying in the incentives held out tc operators to apply -
them.  Before, however, proceeding to a detailed examination of the .
p0531ble content of the uniform rules to be envisaged and of what those
incentives might be, he suggested that the Secretariat briefly 1ntroduce
Document 3 contalnlng the analysis of the replies received to its enqulny
into the measure of support for the 1n1tlat1ve taken by UNTDROIT in
connection with the. warehou51na ontract

Mp. EVANS, Deputy Secretqry ‘General of UNIDR 01T, informed the .
Committee that afteﬂ examining the preliminary repcrt on the warehousing
contract prepared by Dr. Hill, the Governing Council had instructed the
Secretariat to transmit it te Governments and the Organisations concerned
with a request for observations on the ﬁeSlPab“llty and feasibility of
preparlng uniform. provisions on the liability of perscns other than the
carrier having custody of goods before, during or after transport opera—
tions and that it had been in the llght of -the fact that ths bulk of the
observations received had favoured continuance of the work on the subject
by UNIDROIT that the Governing Council had decided to set up the present
Study Group The purpose of the document which was now before the Group
was in the first place to indicate the reactions of Govermments and the
interested Organisations to the proposed initiative and, in the second,
to bring tc the attention of the members of the Study Group certain ob-
servations received during the cotvse of the enguiry on more specific
questions relating to the warchousing contract. In this connaction, he
paid particular tribute to the assistance received From the Intergovern-
mental Maritime Consultative Organization (IMCO) at the thirty-second
session of whose Legal Committee there had been a most interesting ex;
change of views on the UNIDROIT initiative.



Me. Evans then stated that broadly speaking the reactions of
States to.the URIDROIT enquiry had fallen into three distinct categoriess,
the first and most numerous of which had considered the importance of '
warehousing operations and the present confused situation to justify the
examination of the possibility of drewing up uniform rules regarding them.
Partisans of this view were Austria, Finland, France, the Federal Repub-
lic of Germany, the German Democratic Republic, Italy, Liberia, Poland,
South Africa and the Vatican City. ' '

The second group of States were also in favour of continuing
the work although, for differing reasons, they had some doulits about its
ultimate value. Thus the Swiss authorities stezted that up to now the
warchousing contract had not given rise to special problems and that the
interested circles did not see any great need Ffor the elaboration of uni-
form rules but that in view of Switzerlandis interest in all attempts at
unification of law as a matter of principle, it would be prepared to col-
laborate in the work of an expert Committee if the enquiry were to reveal
that a sufficiently representative number of UNIDROIT's member States were
to consider the study to bhe useful. - Mitigated support for the study. of
the warehousing contract was alsc recéived from the Danish and Norwegian
authorities. - The former pointed out that the subject is so closely re-
lated to.transport that it is doubtful whether it is suited to being dealt
with separately although Denmark could agree to a’ continuation of the
studies within this field with a view among Gther things to defining more
clearly its relationship with transport law. The competent Horwegian
authorities alsd thought it desirable that the warehousing contract be
subject to a closer examination although it was observed that the contract's
close relation te national conditions might limit the number of adherents
to a possible international Convention. On the other hand, they con~
sidered that a set of international regulations, even if not acceptable
to all, might function as a most useful model for national provisions in
the field. '

Of the third group of States, which was by aznd large opposed
to the UNIDROIT initiative, the most detailed reply was received from
the authorities of the United States of America who cengidered that it
would not be desirable for UNIDROIT to take up this subject, They cited
a variety of reasons to support this conclusion including the problems
which were raised by Dr. Hill in his report. A major one was the prob-
lem of attempting to distinguish between transit warehousing and long~.
term waprehousing. Furthermore, there was the guestion whether a conven-—
tion limited to problems of defining the natuve and extent of the liabil-
ity of a warehouseman was not too limited a topic to justify the résources
which would have to be employed in producing a Convention on the subject.
On the other hand, an attempt to move beyond this limited field into-
areas such as warehouse receipts would appear to have little likelihood
of success. ' - '

For their part, the United Kingdom authorities considered that
naticnai-laws : ‘weré so disparate that a Convention was mot practicable
and. although the 1iability of warshousemen was & question of substantial
economic importance, they were not aware of any special difficulties in
this field. Moreover the Netherlands reply considered that although from
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a juridical point of view the warehousing contract was an interesting
subject, it seemed doubtful whether it would veceive sufficient atten-
tion from the various Governments as to resul+ in a ftreaty. S

The favourable attlfude demonstrated by the_majorityuof States
was however shared by the vast majority of the Secretariats of the inter-
national Organisations and Institutes consulted. He referred in parti-. .
cular to the interest shewn by the Eccnomic -and Social Commission for
Asia and the Pacific (ESCAP), the International Civil Aviation Organlza—
tion (ICAQ), the Commission of the European Communities, the Eurcpean -
Free Trade Association (EFTA), the Central Office for International Rail-
way Transport (OCTI}, the International Road Union (IRU), the Interha- -
tional Rail Transport Committee (CIT) and the Interrational Maritime
Committee (CMI}. In additiom, extremely interesting observations had
been received from Dr. Richter-Hannes and from Professor Jean Plerre Le
Gall (Paris). - : -

The widespread interest shown by States, intergovernmental
and professional Organisations in the UNIDROIT initiative had been further
demonstrated by the many specific comments yeceived on Dr. Hill's preli-
minary report and a brief analysis of them was also contained in the docu-
ment. prepared by the Secretariat:

Mr. Evans stated that he did not wish to burden the Group with a
lengthy account of the many  comments made on the different questions.and he

_therefore 'simply drew attention to the points which had been raised. - There

had3 in the first place been discussion of the defirition of the warehous-
ing contract while some” replles had considered at length the nature of the
warehousing operations to be covered by the future instrument and in partlcu—
lar the desirability or otherwise of drawing a distinction between long~term
and transit warehousing, a suggestion which met with considerable opposition
from a number of quarters. Many replies had also alluded te the relationship
between the future rules and the diffcrent modes of transport and. in this
connection stress had been laid on the particular importance of 1ntermed1arles
in the context of carﬂlage by sea and combined transport as opposed to the
other modes of transport. A few teplies raised the central question of the
liability régime to be applied under the’ future rules and although there had

been little detailed comment on that question a certain preferenCe had been
‘expressed for a régime broadly based on that aﬁpllcable to carrlage by sea.

Finally, reference had been made to the nature of the instrument in which the
rules would be contained and, as had already been the case with the prelimi-
nary discussion on that p01nt within the Study Group3 there had been a cer-
tain divergence of odinicn as to the relative merits of a Convention and of
a model contract or. ceneral conditions.

In the ll sht of this information, the CHAIRMAN suggested that
the Group defer further discussion on the form of the future instrument
to be envisaged and that it turn its attention to some of the matters of
substance veferred to by the Secretariat and covered hy the 1ist of ques-
tions contained in Part IV of Document 3. The first of these.could be the
question of whether the future rules should apply to both transit and to
long-term warehousing. : :

Dr. HILL recalled that in his report he had stated that the
difference between the two kinds of warchousing was one of duration rather
than of nature and the difficulties of the United St:tes authorities to



which Mr. Evanz had referved were not of a conceptial character but were
caused essentially by the disputes over jurisdiction between the variocus’
regulatory commissions. He considered that the important question was
that of relating warehousing to transport operations and that any attempt
to restrict the uniform rules contemplated to transit warehsusing and to
exclude long=term warehousing would create an artificial division. Al<"
though suchsa” distinction might nossihly assist in Formaliqing'and rais-
"ing the liability of the non-cdrrying Antermediary in combined transpopt
operations, its maintainance could create as many problems as it wou1d
selve when demarcation questions arose, particularly if the’ long"term
warehousman were to retain his freedom to vestrict his liability which’

he at present enjoys in many countries. Admittedly, warehousing opera-
tions might be conducted for varying commercial purposes but this would
affect not so much the nature of the liability of the warehcuseman as
the nature of the document issued by him. He had however in his study
attempted to avoid dealing in detail with the status of documents which
for banking and other purposes give rise to many problems of both private
and public law.and with liens which create insoluble problems in'connees’
tion with bankruptcy and are best left te be dealt with by domestic law.

Profesgcr RODIERE agreed that the scope of the study should be
limited te warehousing connected with transport operations and if this
were done then the distinction between transit and long-term warehousing
would be of no interest. The differences betwzen the two types of wars-
hou51ng were essentially of a financial character lqvolv11g problems pe-—
garding the negotiability of iocuments but this, he felt, was the only
"p01nt of difficulty and could be avoided DrCClsely by Dr. Hill's proposal
to restrict the application of the future rules to surehou31n linked to
transport operatlons,

‘Professor RAMBERG ‘thought that if an appropriate liability pé-

gime could be developed for warehousemen then there might be no need to
dlstlngulsh the two types of situation. There 5till remained, however,
the problem of the limitation technique on account of the dual system
per package and per kile as in the Hamburg Convention and the extent to
which warehousemen would seek to obtain the applicability of the Himalaya
clause although both these problems could probably be solved if a satis-
factory liability régime could be devised. Another question which requlred
gome thought was that of carriage being conducted by an operator who was
&t the same time a warehouseman. At what time would his carrier's liabil-
ity cease and that of a warehouseman hegin? This was not so much a case
" of warehousing operations belng linked to those of carriage but rather
of a warehouseman having previcusly been a carrier. Perﬁaps the selution
might lie in saying that a certain time after discharge the carrier became
a warehouseman, as is prov1ued in certain general Londltzonu,

The LHAIRMﬁN noted that the Group was in favour of concentrating
on' those warehousing operations which are connected with carriage rather
than drawing distinctions based on differences between long-term and
transit warehousing and that, as Professor Ramberg had pointed out, en-
lightenment on- this point might be derived from considerdtion of the cove
problem of liability. He drew attention to the views expressed in the
Secretariat analysis of the replies to its encuiry where reference had



been made to the possibility of introducing a system based on the law
regarding bailment, which in effect provides a presumption of fault

rule, or on the Hague Rules or on' the recent Hamburg Convention, Con-
sidgration-éould‘pérhaps be given to the extent to which a presumption

of fault rule sight be appropriate while the recent development whereby
under modern contaiher contracts a carrier often extends his lisbility -~
to the period when goods are in a port terminal should not be averlooked. -
Warehousemen often seek to obtain the benefit of advantages enjoyed by
carriers and one 'might consider the possibility of providing that a.
warehouseman shall be liable ag if he were a carrier insofar as the )
carrier has so extended his own liability. In conclusion, he expressed

the view that the liability of the warehouseman should be a moderate one -
and noted that international tpade and banking interests desire such a
iiability véginme with noc gaps op loopholes. There must be minimum rules
and in 'his opinion the lowest level of 1iability which the warcehouseman
could be required to shoulder would be one based on the presumption of. @ .
fault, . ' o S

Professor HELM stated on this latter point that in the Federal
Republic of Germany a warechouseman's liability based on a presumption
of his fault would be the minimum acceptable and that any general condi-
tions purporting to place the burden of proof on the consumer would be
struck down. : ' ' - :

Taking up the possibility to which the Chairman had referved
of the carvrier extending his liability  so that the warehougeman could -
benefit from any advantages which might be deriwved therefrom, Professor
RAMBERG ‘expressed some concern at the possibility of the warehouseman's .
being subject to a dual régime, that is to say either d uniform one or
a sort of hetwork system wherc the warehouseman ‘would be liable in the
same Way as theé carrier in the relovant mode of transport whén the lattep
had extended his lisbility to cover warehousing operations. The second
solution would raise the question of pinpointing when this extended. :-
carrier liability would end, which was very difficult o say in the mapi-
time area insofar as the complicated text Gf Article 4 of the Hamburg
Convention would one day come into force. He therefore favoured & basic
warehouseman's liability per se and even if there“weré”occasionélly to
be slight differences betWeen That of the warehouseman and that'of the
carrier in one sense or the other this would not in his view be parti-
cularly serious.

- Professor RODIERE felt that the problem of the iiability of
the warehouseman sﬁbqld be linked to that of the carpier but a difficulty
of course lay in the Fact that the liability régimes applicable to _
carriers in the different modes of transport vary considerably under the
various mandatory iaternational Conventions, a problem which had proved
to be particularly acute in the context of the work formally undertaken
by UNIDROIT in connection with combined transport. If it were desived
to link the liability of the warehouseman to that of the carrier ves-
ponsible for the preceding operations then the liability régime applic-
able should be the least severe one attaching to the mode of transport
in question under the various international Conventions. o
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Dr., RICFTERvHAﬂ“ES stated that she ngrued w1th Professors Raﬁr
berg and Rodiére on the need for a uniform regwme of 1liabitity for.ware! :
housemen and stres ed the dlfrlcultles inhevrent in a system-which refcrred
to the, various liability vrégimes obtalnLWg in the ‘different modes- of
transport She further noted that in the context of carriage by sea.
alcne 'whlch todaj contained the Jdowest (level of liability; - there were
at present thres possible régimes available, namely that. of the 1924
Brussels Convention, that of the 1968 Protocol thereto and that of the
Hamburg Convention. For these reasons. che suggested that.a possible al-
ternative could be one along the lines.of that provlded by the TCM . draft.

In this connection Dr. HILL noted thaL there had been another
development in maritime law which mlght give pause for thought before
applying the régime applicable to carriers by sea to warehousemen, namely
the introduction of the alternative between the package limitation and
the limitation by kilogram. He was doubtful whether it would be advis-
able to contemplate such a double limitation for warehousemen and sug-
gested that there should be a restriction to a. welght 1¢m1tatlom

. Professor RAMBERG also was opposed to the 1qtroductlon of the
package llmltatlon into the area of warchousemen's liakility, one prac-—
tical difficulty being that goods might arvive in a warchouse in the
form of a package after carriage by sea and then be broken up and sent
on perhaps by other ‘modes of transport. ‘

Professor RODIER for, ﬂlS part insisted on the need to dlstlnr _
guish carefully between prusuﬂcd fault and presumed liability which had .
so often been confused in the past. The distinction, he- urged, was not
& theoretlcal one, as had heen showm by the results of the modification
in the wording of the Warsaw Conveﬁtloﬁo By way of a concrete exampls
he stated that if goods wére to.suffer damage in a warehouse, and if
the rule were to be one based on pfusumptlon of fault, then the warechouse-
man would be relieved of liability to the extent that he could show
that he had not been at fault and that the damage had been due to an
unknown cause; if, howewer, there were to be a presumption of liabiliyy .
then the warehouseman would be lizble for damage the cause of whlch
remained unknown :

Professor HELM considered that it would be preferable to avoid
the complicated questions of causz and culpa since these were particu-
larly difficult preoblems and in practice diffevent legal systems
would reach the same result even though there were divergencies in the
theoretlcal basis underlying the, reasoning.

Dr. HILL wondered whethgr Artlcl 17 of the CHMR, whlch lgld
down a generai statement of llgblllty with some PACﬁptlonu and which
was Itself based on the corresponding provision of the CIM, might not-
offer a. useful’ model It had proved its worth over the last twenty years
in practice an@ had also been seen to . be _‘ﬂeptuble to a wide varlety
of legal systems. ' : : ~
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Professcr RAMBERG noted that the CMR system seemed to have
certain attractions as fay as a rumber of members of the Group were
concerned althcugh it had given rise to considerable litigation. If, ..
however, he had understood correctly that there was a broad measure of
support. for following the Hamburg .Convention insofar as the maritime
Conventions provided the least severe liability régime at the presants:
time, then it would seem logical to feollow that Convention and the testiof
reasongbleness contained in Article 5 thereof rather than Article 17 of
CMR whichy although now rarely interpreted as laying down a genuine stpiet.
liability, nevertheless contained a more.severe ligbility than did the.-
maritime Conventions. Whichever system were to be chosen hewever,: the
real difficulty in practice was that of pinpeinting the time at which
the damage occurred, that is to say whether this was during 2 segment
of the.transportation or in the warchouse itself and this raised preb=

lems .of ‘documentation.

- Mr. MERTENS, representing the International Road Union (IRU),
~agreed with Professor Helm that it was preferable not to enter into de-’
tailed discussion at this session of the refinements of causa and. eulpa
and & propos of the formulation of Article 17 of C¥R, he recalled that
the rule containad therein was based on that adopted a hundred years ago
in Switzerland in the context of CIM and whicdh had been taken over in the
road Convention with a view to ensuring a-certain degree of rail/road P
coordination, IRU did not congider that the future rules on warehousing
need cover this idea of coordination: however. and this seemed te him to be
an additional reason for. not following the CMR formulation.

In summing up the discussiocn on this aspect of the warehouse~
man®s liability, the CHAIRMAN recalled the suppert which had been ex-
pressed for a solution along the lines of Apticie 17 of CMR but alsoc the
objections. raised and the preference evident in ceptain quarters for a
Tormulation which would substantially follow the rule contained in Art-
icle 5 of the Hamburg Convention. After noting that the latter selution
seemed to be generally acceptable he drew attention tn a2nother problem
of practical importance which was that of 1iability fop delay in the
handing over of the goods by the warehouseman. B

5 o -Prs HILL considered that the guestion of delay was one essentially
tied up with the movement. of goods;  something which is moving does not i,
arrivegwithin a stipulated period and the problem iz therefope ONE e~ . .f
lated to delivery. What were being dealt with here were stationary goods
and he feaved that there was a danger of ruaning into documentary prob-
lemsgi for example the warehouseman’s warrant, and in consequence impingihg
upon matters falling within the compass of domestic law. Forthermore, he
pointed out that offen deélay in many developing countrics in handing = -
over goods to the ultimato consignee is caused not by the warehouseman
but by the customs authorities. : :

. . . . Cr e o B
. o Professor RAMBERG redalléd_that there were many reasons why

goods night not be delivered on.time to the consignee Iy the warehouse-

man, many of which would bhe beyond the .control of the latter and that

the action against him for failure to hand them. ovep might be brought

. either by the cargo owner directly or by the carrier under a reccurse




action. In practice what would hap“@n if the future rules were to-ig="
nore the question of delay would be that a warehouseman could justify -
ad infinitum his failure to produce the goods on the grounds of delay-

and that moreover any skilful draftsman preparing general conditions
‘would exclude any liability on the part of the warehousemdn for delay.

Cne way of dealing with th . problem, he indicated, weculd be to foliow
such dnstruments as CIM, CHMR and the Hamburg Convention by including

a provision to the effect that after a certain period delay is converted
inte physical loss.. : ' : '

Mp, MERTENS drew Dartlcular attentlon to the modern rdle- of
the warehouseman who: rruquently acts as a distribution agent and gugggstpd
that cases of delay in his actually distributing the goods would almost
always be due to delay in the carriage and in the goods reaching the
warehouse. General conditions at present excluded warehousémen's lia-
bility for delay and since he deemed the prcblem to be more a theoretical one
than a practical one, he felt that liability under the uniform rulasf
should be restricted to physical damage to the property. &

Professor RODIERE recalled =s another possible solution the
yule contained in Article 34 of CIM that in the event of the transit
period being exceeded mnd even in the absence of proof by the claimant
that loss or damage has actually been suffered ther‘,,,:y3 the railway
shall be obliged to vefund one=tenth of the carriage charges for each
day's delay. He stressed however that what he had in mind was delay
which could be attributed to the warehouseman himself as .opposed to
that due to the carrier, in the sense that the former was unable to hand
0%rgmﬁswhchhehﬁ1nhm3ﬁ<hdmeonacmﬁﬁmdmﬁ The very fact
that he had taken goods into his custedy: should place upon him an obli-
gation to hané them cver on'demand. ; :

In conelusion, the CHAIRMAN found'that‘there was general agree-
ment that the future rules should contain some provision on delay and
that the orientation to follow sheuld be that of the conversion of délay
into loss after the lapse of a certain periocd of time. In addition he
observed that Professor Rodiers’s intervention raised the question of the
period of responsability of the warrnhouscmdn3 a concept which must be
developed in one way or another. There was however a difficulty ‘in that - -
often there was no written contract.and no document issued by the: wa“ehaﬁe-
man. He considered that the ke 2y concept was that-of the taking in cha rge
of the goods by the warehouseman. It was at this point that his lid-
bility would commence and would continue until delivery either to the
customer or to the next operstor in the transport chalr RS

In this conne'c‘a:ion3 Professor RAMBER@~recalled that earlier -
in the discussions Professor Rodidre had spoken of the future rules being
appllcaule to the "contrat de transit’, that is to say to all operations
occurrlng between different legs of a carriage nperatlon or following
carriage and preceding delivery to the.customer. In view of the recent .
references in the discussions to the liability period beginning with the
taking in charge of the goods, he wondered whether it was .the case that '
this 1mplled that such operations as cargo handling by stevedores or
crane dpivers who did not take the goods in charge were to be excluded.
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After the CHAIRMAN had noted that Professor Ramberg's intepr~
vention raised the question of who was to be regarded as a terminal
operator for the purposes of the future uniform rules, a matter which he
would prefer to leave until later in the discussions, until after the _
period of liability had been determined, Mr. MERTENS expressed the gpinion
that it was Important to know not only who 'is to be regarded as z termi-
nal cperater but also whom he is representing for if he is a representative
of a séa carrier, and delivery is made through the terminal, then the-.
task ofidalivery will remain that of the sea carrier. The problem wasgi -
therefore one related to the question of the period of the terminal op= . .-
erator's liability. SR . '

. Drv HILL considered that the problems associated with repre-
sentation should ke avoided altogethér. The starting point should be .
that someone who is a static cnon-carrying intermediary will take posses-
sion of the gocds from the carrier and be liable to somecne as a sub-
contractor, but for the present purposes one should not WOTTY about the
question of the person to whom he is liable. The road and rail Conven-
tions were structured around documentation while iz icarriage by sea
goods webe often handled by nOnR-earrying intermediaries on the basis of
notice before any signature had heen given with the result that the
stevedore remained in limbo. ' There was therefore a need to consider the
problem of documentation and even the possibility of requiring signature
of documents by the warehouseman at the time of taking over the goods as
evidence that the goods had in fact been taken In charge by him., IFf
this difficulty were not squarely faced then he foresaw problems arising
similar to those connected with Articls 34 of 'CMR relating to suceéssive:
carriers. ' ' e

In‘reply to these observations, the CHAIRMAN recatled that
the main feature of bailment and such: contracts was the taking over of
the goods and he stated that the ideaﬁbfVintroducing a requirement of .-
signature‘caused him some c¢oncern, The problem which had been raised
was-that of pinpointing the moment of damage -and he ‘felt that it would
be advisable to be content with a provision in . the:future instpwnent -
concerning the taking in charge ¢f the goods by the warehouseman . or
terminal operator. In multimodal contracts what was ‘crucial was that
the MIC aceepts an end to end liability including the doubtful cases
and "it-is"only when it can be established that the 'loss occurred while
the goods were in the hands of the warehouseman that there will be any
interest in bringing an action against him. It was therefore in his
view not hecessary to draw a hard and fast demarcation line between

thejliabillty'of the carrier and that of the warchduseman.

Professor HELM drew attention to the additional difficulty of
the situation where a PEPSOn accepts the goods as. a carrier and then son
time later delivers them as a warehouseman. FHe wondered at what time
the contract of carriage would become a warehousing contract and the
iiability régime change. 1If the'liability systems were to differ then
it would be necessary to pinpoint the moment at which the change in ré-
gime took place.
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Professor RODIERE noted that the discussion had recently been
concerned with the question of the taking in charge of the goods by’ thcf
warehouseman and of the dESlIablllty of the latter's issuing a document
which would act as a receipt for them. In practice, such a solution
might well work when goods wepe handed over by a consignor to a ﬁoad
haulier-and then, after the carvlage, te a warehouseman who wsuld issue
a document giving a precise inventory of them. The situdtion wag how-
ever teotally dlfFerent when bulk cargs was loaded onto a ship, stowed,
unloaded and then placed in the custedy of an operator from whom it
would be impossible to obtain a receipt.

For:his part, Mr. MERTENS suggested that a distinction should
be drawn between simple warehousing operatiohs where there should be
little difficulty in establishing a uniform liabiWity régime and the more .
compllcated kind where the terminal operator is also responsible for the
invoicing, checking and perhaps even’ the assembling of the goods.

After suggestlng that the problems of the functions of the ter
minal operator be discussed later, the CHAIRMAN veverted to the questlon
of the period of his liability and asked Professop- Ramberg to give some
indications regarding the so-called "fifteen day" rule contained in
Artlcle -5 -0f the new Nordlc Condltlons on freight forwarding, warehousing,
carriage etc. :

~ Professor RAMBERG stated that this rule, which had been accepted
also by customers, provided that the freight forwarder's liability as a car-
rier, which beglnq when he takes the goods in charge for transport,
ceases when the goods at destznaulgn have been tendered to the receiver
or placed at his disposal according to instructions and that in any
event the freight forwarder's liability as a carrien ceases fifteen days
after notice of the arrival of the goods has been given to the receiver
by the carrier or the fPnght forwarder.

In this connection Dr. HILL stated that the former British Raad
Services and British Railways conditions contained a provision that on a
fixed number of days after the arrival of the goods in the carrier's
depet transit ceased and the carrier would henceforth be iiable as a
warehouseman in certain cases only. He was therefore in principle in
favour of @ provision similar to that contained in the Nordic Conditions
whereby liability would, after a certain period, be downgradad from that
of a carrier to that of a wqrehnuoenan ‘ '

In summlng up thﬂgeneraldlscu381on on llabllltyb the CHATRMAN
stated that there was broad azreement in favour of imposing upon the
warehouseman a modest liability régime, perhaps along the lines of the
Hamburg Convention, with z limitation om liability which might perhaps
also follow the Hamburg rules which laid down the sum of 2.5 SDR's per
kilo. In add;tlon there should be llaﬁlilty for delay which could take.
the form of a prov131on convewtlng delay into loss. R



On the question of the limit of 1iability, Professor HELM noted
that the minimum limit under the Hamburg Convention was higher than that
under the Hague-Visby rules and under the usual residual ligbility pro- . .
vided for in the context of general conditions on combined transport opera-
tions. I

. Also in relation to the Chairman's summing up, Professor RAMBERG
indicated that the limitation on 1iability based on a unit per kile would
probably be satisfactory if the Future ruies were to be limited to damage
to goods, loss and delay but that if other liabilities were to be covered,
then perhaps it might be hecessary to consider the possibility of a limita-
tion per centract, a phenomenon of increasing importance. L

On a point of detail, the CHAIRMAN proposed that the future rules.
should not apply to money, valuables and bondsg unless there were a special”
agreement to that effect and asked whether thers were any other comments
on the liability régime to be envisaged.

:One- question was raised in this connection by Professor HELM who .
wondered whether there would be any cases under the future rules where
the warehouseman would be liable 'in full, for example where he had been
guilty of gross negligence? : - L ‘

By way of veply, the CHAIRMAN recalled that under the Hamburg
Convention the liability of the sea carrier was unbreakable unless the
top management level had been ‘guilty of gross negligence, that of the cap-
tain of the vessel not being included in the concept of top management.

While Dr. HILL stated that he could accept ‘a provision along the -
lires of either the Hamburg Convention or of the Athens Convention of 1974
on the carriage of passengers and their luggage by sea, Professor RAMBERG
drew attention to the difficulties of making such a rule effective in the
absence of a mandatory Convention. S.ch an element of persuasion to accept
it, he believed, couid be found in the provision of a 1imit which would in. .
principle be unbreakable. He believed that the inclusicn of such a. provision
in the Convention on the warehousing contract would be attractive not only
to terminal operators rhemselves but alse to insurers and trade ihterésts,

generally and thus provide an incentive toaccept it. e B ;

“ Professor HELH expressed agreement with the views expounded by
Professor Ramberg regarding the problem of obtaining acceptance . of general
conditions and pointed cut that in the light of recent jurisprudential
developments in the Federal Republic of Germany a provision in. general:
conditions to the effect that a merchant can exclude op limit his liability
for gross negligence = under a commercial contract will not be held valid
unless it can bé shown'that adequate inslvance cover has beorn taken out.
Such provisions would however be upheld to the extent that they are con-
tained in an intérnatioral Convention 2nd would strengthen support for its
adeption in business circles. '

“+-Dr. HILL observed that in the United Kingdom also there had been
recent legislation which would affect seneral conditions, the aim being ,
to permit the courts to judge the validity of clauses purporting to exclude |
liability for negligence on the grounds of reasonableness. It seemad that
the Act would also subject contracts of indemnity to the test 0f reason-
ableness but would probably not cover the types of indemnity employed in
carriage and forwarding contracts.
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. Mpr. MERTENS lzid stress on the importance of finding the best
wording for a clause preventing the warehouseman from excluding or Limit-
ing his 1iability in certain cases and to this end he recommended that con-
taiped in the Warsaw Convention which had proved in practice to be a good
one. He also agreed with Professor Ramberg’s cobservations on .the question
of the limitation of liability but felt that an adequate clause should be
prepared on the liability of the principal for the consequences of accept- -
ing goods in his warehouse, thogse contained in the CIM and CMR being un--
satisfactory. TFinally, he felt that it would bz easy to lay down a rule
regarding limitation of liability, based for example on SDR's but that it
was more important in practice to contemplate a general limitation per con-
tract to take account of those cases where the client suffered loss as a
result, for examplgjof the warehousem_n forgettlhﬁ to repack the goods or
to clear out old invoices. S ‘

For his part, Mp. BERGFELT recalled that the rules under discussion
were minimum rules. At present the lisbility of ports and harbours was
very low or even non-existent and these proposed new rules would involwve:
higher costs for them. If it was contemplated trhat these minimum prules
could be altered by negetiation between the parties, for example through
the pressure exerted by large container companies, he wondered what in-
centive there would be for the ports to accept such rules.

- “In reply to this intervention the CHAIRMAN stated that he hoped
that in the course of the session a number of incentives would emerge.
However, he felt obliged to point out that under the existing transport
law Conventions, only CMR laid down rules from which it was impossible to
derogate and that in all others the provisions were nothing more than
minimum rules which could always be modified to the detrlment of the
carrier. :

. After this wide-ranging discussion of certain aspects of the
liability régime to be applied to warehousemen, the CHAIRMAN suggested
that the Group turn its attention to an examination of the different
functions and obligations of terminal cperators and afterwards to the ob-
ligations of customers. Pevrsonally he considered it advisable to see
the terminal operator as one link in the chain between the carrier and
the customer but a number of preliminary questions arose, such as whether
it was intended to deal only with warchousing associated with maritime
carriage and.the extent to which operations other than the actual stor-
age of the gopds should be dealt with, for example loading and discharg-
ing. Today terminal operators often carry out a wide range of functicns
in addition to storage and all these operations might, as it were, be
placed under cone "umbrella”. There were however very wide differences
between one port and ancther and in some.of them the various bandling
operations might be carried out by different independent operators such
as stevedores and crane drivers.

 Professor RAMBERG also stressed the multiplicity of functions
of some modern terminal operators and suggestcd that it might be useful
to. bear in mind the distinction of French law betwaeen "actes juridigues”
and "actes matériels", suggesting that the future rules should not deal
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with the former as otherwise the Group would be faced with the whole prob=
lem of freight forwarding and the legal régime applicable thereto. Storage
ﬁmmdrmmhrmeGmmyspﬁmmwCmmmmlmtoﬂmrfmmﬁ@m;amhastm
loading and unioading of the goods needed to be looked at and possibly
regulated, Lo

7 On a linguistic point, Mr. MERTENS cbserved that the term Mware-
house™ implied the notion of a "house" whereas much” warehousing was today
done in the open air. Was it also intended to cover terminal operators -
who had no building? '

. In reply,Dr. HILL stated that the concept of a "warehouss" was
to seme extent a nineteenth century notion and that the teym "entreposage™
was much clearer. For him the futupe instrument should cover all operators
statistically holding goods, independently of wherever such goods are held.
On the question of handling, he felt that it might nct be too difficult
in the maritime area to apply the future rules to stevedoring operations,
or at least to some of them, but he could foresee problems if it was in-
tended to include handling in road haulage as the CMR alveady covered some,
though not all, aspects of leading and unloading. . ' S

Professop RODIERE expressed intevest in Professor RAMBERG's pe-
ference to the distinction between "actes juridiques™ and "actes matérielg”
but he feared that it would not be possible to exclude the former com-
pletely in the context of the safekeeping of goods. He recalled that in
the preceding discussions mention --had been made of the liability of' the
warehouseman arising at the time he.tookthe goods into his charge and re- @’
ference had glse been made to the issuing of documents as a form of pe-
ceipt. 'IF, however, the point at which the carrier's liability were to
~end and that of the warehouseman to begin were to be the time at which the
goods were taken over by the warehouseman, then clearly such taking over
would itself constitute an "acte juridique".

Dr. RICHTER HANNES for her part theught that it might be reason-
able to exclude from the scope of the futupe instrument those handling
operations which are: supervised by the carrier op by tlie consignee. As a
general rule she did not favour defini+ions but here it might be useful
to have one s0 as to identify the type of operation it was intended to
cover. She therefore proposed that an "intermediary of transport opera- -

tions™ should be defined as "any person to whom goods have been entrusted ' .

by a carrier, shipper or consignee for the purpose of stowage, loading,
discharging, warchcusing or delivery of the goods in order to-fulfil'a con-
tract of carriage”. &mhwm@mgwmdg-ﬁECmmhkmﬁspmmﬁ“mebm@w~
line of the scope of application of the future Convention to be éstablished.
She also added that she had chosen the term Mintermediary of transport _
operations” as opposed to Dr..Hill's term, "the non-carrying intermediapy®
because such an operator night sometimes have to carry the goods, for
example from a roadstead port to another port for the purposes of loading.
Her definition restricted the scope of the Convention to transport opera-
tions and alsc left open the question of the. claimant who could be a ship~-
per, a consignee or a carrier. ‘




While recognising the advantages of a definition along the lines
of that suggested by Dr. Ritchter Hannes, Prcfessor HELM noted thaf,its '
effect would be to remove from the scope of the future instrument most
long-term warchousing as emphasis was placed on contracts creating an obliga-
tion of custody concerned with carriage. WHe believed that it would be
preferable to concentrate on formulating a definition based on the central
duty or obligaticn of custedy. If it were wished to cover certain opera-
ticns other than' storage of the goods and at the same time to include long-
term warehousing within the future rules, then one might envisage two de-
finitions, the first covering warchousing and the second the other opera-
tions to which Dr. Richter Hannes had alluded. Finally, he stressed that
the definitions ultimately adopted should be flexible enough to allow for
the development of new techniques.

‘Professor RAMBERG found ths gdeneral idez behind the proposed
definition to be acceptable aithough he too wondered whether it would be
possible in practice to distinguish the different types of warehousing.

He was however concerned by the use of the word “entrusted”, which to him
seemed to convey the notion of covering not only the actual operator phy-
sically handing over the goods, but also pasrsons to whom particular func-
tions have been entrusted such as freight forwarders. He therefore pro-
posed that the word “entrusted” be vreplaced by "tendered". He also sug-
gested that after the words "for the purpose of", there be added the phrase
"operations such as” sc¢ that the list would not be an exhaustive one.

In this connection, the CHAIRMAW supported the proposals of
Professor Ramberg and suggested that when the terminal operator was
carrying out operations such as stuffing and stripping of containers under
the "umbrella™ to which he had referved, then they should also be covered
by the scope of the future rules.

Dr. HILL also saw difficulties in attempting to distinguish be-~
tween the diffsrent kinds of warchousing. He considered that a definition
of the operations to be covered by the future instrument was invaluable
and while he was of the opinion that it might be appropriate to speak of
the operator being responsible for leoading and stowing in the context of
carriage by sea, he was less sure that this could be said in the fieid of
carriage by road where there  was a risk, under the present definition,
of intreducing a new intermediary whose functions were in any event
usually performed by freight forwarders. - '

With ~regard to Dr. Richter Hannes' proposed definition, Professor
RODIERE stated in the first place that the definition should refer to any
"independent" operator 'so as to-exclude servants and agents. Secondly.
he noted that if the future Convention were to cover certain operations
such as loading and stowage, the fact should be borne in mind that in many
cases these operations would not be performed by the warehcuseman and to
the extent that they were performed by other operators such as stevedores
they should fall outside the scope of the instrument. Thirdly he pointed
out that the phrase at the end of the definition "to fulfil a contract of
carriage'” was wide encugh to cover forwarding agents and he therefore
suggested that it would be preferable to speak rather of the "completion
of the contract”.
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_ Dr. HILL did not think there should be any real problem in
covering-handling operations provided that the Group recalled Dr. Richter
Hannes' reference to the goods being handed ovep by a carrier, shipper or
forwarder, which took account of modern developments, for example inland
terminals, and to the extent that freight forwarders themselves performed
operations such as loading they would not fall within the scope of the = _
Convention. He recognised however that it was only in the context of rail
and road carriage that the forwarder would conduct such operations himself.. .

- Professor RAMBERG considered that if the aim were to try and
bridge the gap between the time when the carvier's lisbility ceases up un- .
til that of delivery to the consignee on the basis of a mandatory Conven-
tion, then he foresaw grave difficulties. One should reéfirn to the point
of departure in the sense that if there is a warehousing contract and this

includes - other operations such as cargo handling,. then the future ingtru-

ment should also apply to such operations for if it did not then the op-
erator could always claim that the damage had occurred in the course. of
an operation other ‘than storage and that thepefore it fell outside the . _
scope ‘of the rul&s. He also raised the question, which had not so far been
discussed, of whéther they would govern all operations op only those of o
an irternaticnal character. Lastly, in connection with long-term wape~
housing, he" stated that most of it would be excluded if there were to be
a restriction t& international operatiocns, and he recalled that if domes-
tic relations wére t5 be coverad then difficulties might Arise in distin=
guishing long-term warehousing from the leasing of réal estate and cén-
tracts for the preservation of goods or the renting of space. :

Mr. MERTENS stated that he was in agreement with Dr. Hill about
the dmplications of the definition for road tramsport ahd alsc with Pro-
fessor Ramberg that the starting point of the Group’s consideration should
be the warehousing of goods, which would avoid céftaiﬁ“difficult%esg after
which one might donsider the ancillary services prévided by the warehouse-
man - under the "umbrella’ referred to by the Chairman. | By way of analogy, .
he oited FIATA, which provided an umbrella for operators providing a var-
iety of services in the field of forwarding agency but which did so with-
out any legal régime. ' ' ' '

Professor RODIERE agreed that the. starting point of a definition
should be the warehousing contract and that purely stevedoring opera-
tions should not be included. He therefore proposed the following defini~
tion which, he thought, would take account of the various points raised.
within the course of the discussions! “any independent operator to whom
goods have been harided over by carrier, a shipper, a forwarder or any other
person for the purpose of safekeeping and with a view to their being handed
over to a person ‘entitled to them, a consignee, a catvier , a receiving
agent or any othe# parson”. = = -

“Broadly speaking, this proposal received wide support although
it was agreed that while the word "independent” might be necessary in the
French text,sc as to avoid covering sepvants op agency relationships, it
was not so in the English version and might indeed even give rise to mis- .
understanding as the term "independent operator” was often used in English
to describe private as opposed to state-ownéd operators..




. After the CHATRMAN had raised the question of whether there was
a need to define geographically. the scope of operations-of the persons .whom .
the Group was seeking to define, rather like that of an aerodrome under
the Warsaw Convention, Dr. HILL noted that the concept of an aerodrome had-
become outdated as the new airports were large complexes in a way almost
resembling cities. He also considered that there was much +to be said for
Professor Rodidre's proposed definition which not only took account of the.
need for flexibility in view of the rapidly changing patters of the movement
of goods but also corresponded perfectly teo the ideas underlying the French
concept of "garde" and the Common Law institution of bailment. Moreover
the specific reference to the forwarder ramoved all the difficulties which
could arise in connection with forwarding agency contracts. o

) For his bért;,Professor RAMBERG alsc supported Professor Rodidre's
definition of the person of the operator andg returning to his suggestion
that the scope of the future rules be restricted to international opera-
tions, he suggested that after the word "goods! the following phrase be
added: "which, with his knowledge, have been or will be the subject of an
international transport'. In this context he admitted that an objection
might be levelled against his proposal that although the warehousenan would
probably know when the goods entered the warehouse after. international
carriage, there would be cases in which he would not know their destina— -
tion prior to carriage and would thus claim that the future instrument
was not applicable to him. It would therefore be necessary to attempt to:
find some form of words to cover the situation. :

While Professor RODIERE agreed with Professor Ramberg's proposed
amendment to his definition, the CHAIRMAN pointed out that the formulation
introduced a subjective element with associated problems regarding the bur-
den of proof and Professor HELM pointed out. that difficulties could arise
concerning the applicability of the Ffuture. Convention when damage was
suffered by a consignment of goods part of which was intended for national

carriage and the rest for internaticnal carviage. '

My, BERGFELT pointed out that problems could also crop up with
regard to goods stored in a free port for often it would only be after the
goods had been taken in charge that it would be known whetherp they were des-
tined for naticnal or for international carrviage.

On the question of the restriction of the future instrument's
scope to intermational operations, Dr. HILL stated that a. problem analogous
to that raised by Professor Ramberg aiready existed in conmection with CMR.
Often a carrier does not know whether he is operating under CYR until after
he has taken over the goods and thus this ex post facto determination of
the applicability of the Convention would be prefersble to ‘the test based
on the knowledge of the warehouseman suggested by Professor Ramberg..

Inreply Professor RAMBERG observed that it was precisely because
of the situation obtaining under CMR that he had suggested the formula
based on knowledge, bearing in mind especially the possibility: of the future
rules assuming the form of a mandatory Convéntion. In addition, warehousé-
men are often in practice cenverted into CMR carriers in view of the variety
of funetions performed by certain operators -and ‘so.the situation would not
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be worse than it is already today. Finally he notad that thepe will always
be borderline cases and he did not claim that the form of words suggested

by him, and’én which hé did not insist, would cover all cases.

In the light of these explanations Dr. HILL suggested that all
options should be kept open. Professor Ramberg's formulation could be
tried out in the context of general conditions and if subsequently a Conven-
tion were to be -adopted then it could be abandoned. On a drafting point, .
he suggested that the English version of Professop Ramberg’s proposal might
be phrased along the following lines: 'which, to his knowledge. have been
or will be the subject of international carriage".

For his part, Mr. WMERTENS supported Professor Ramberg's sugges- |
tion that there should be a restriction to geods in international transport
and that the principal should be required to prove the bresence .of this
international element. = ' = ' ' -

Mp. MATTEUCCI drew attention to the fact that there seemed to,
be 'a difference between the original French text of ProfeSsor'Rodiére‘s
proposal and the English version. The latter seemed to be strictér in that
it spoke of goods being handed over for the purposes of safgkeeping, imply-
ing that this should be the only purpose, whilé the French text referred to
their being handed over "én vue de les garder”. The English text, he. sug- .
gested, would therefore exclude stevedoring operations.

Dr. ‘HILL agreed with Mr. Matteucei's observations but he did not
think that stevedoring cperations coul@lbé,¢overed_by changing a few words
in the definition] for example by replacing the phrase "for the purposes
of safekeeping’ by "involving safekeeping® . ' S

Dr. RICHTER HANNES also thought that the question raised by Mr.
Hatteuccl was a2 significant one. She had understood hat Professor ‘Rodidres
proposal had been intended to vestrict the Convention to warehousing op-
erations and if this was SO then it was correct to speak of safekeeping.
In her view, however, it was premature to decide to exclude other operations.

and she suggested that'fOF:the'preséntla wider definition be adopted as
it would always be possiblé to restrict it later. '

In replying to this"last intérvention, the CHAIRMAN stated
that it had been his understanding that the intention of the provision pro-
posed by Professor Rodidre had béen to take thebaesic operation of warehousing,
to add thereto any other services expressly agreed upon by the papties
such as handling and ‘then Ffrom this starting point to enumerate the obli-
gations of the parties, for example, the right of the operator to improve
damaged packiﬂg_without'giving notice to the customer, a provision found
in many sets of standard conditions, as also was that requiring. the customer
to give information concerning dangerous goods , .

'Professor RODIERE considered +hat before discussing the question.
of liability it would be preferable to state the duties of the operator
and to this end he put forwanrd 2 proposal which would seek to cover all the
situationg under the most general formula possibile rather than to provide




an exhaustive 1list, and which was worded as follows:

"1l. The operator must ensure the ngéxééping of the goédé handed over
to him; he must also ensure their custody with 3 view to their being banded
over té the person entitled to them. ' S -

. ?urthermore he may under the terms of the cgntract concluded by
him with the person handing over the goodg undertake all ‘angillary services .
precedlng or Subsequent to the pericd of thc priﬁcipal chligation of safe-
keeping.' - :

Subsequently, he suggested, one could determine the question of
the precise nature of the presumption of fault rule which would act as a
sanction for the operator's failure to perform hls obllgatlonu.

Professoy HELM noted that this proposal intreduced a new element,
namely that of having to decide whether safekeeping was the principal
obligation. If a decision were to be taken, to exclude from the future
instrument contracts where the pr;nclpgl obllgatlon was not safekeeping then
its scope would be severely restricted. The question was, howe aver, one
which had yet to be decided. Revertlnb to the Chairman's reference to the.
obligation ~of the paﬁties and more particularly those of the customer.
he raised the question of the latter's liability for damage caused by his
goods to the warehouse itseglf or to other goods contained in it..

Mr. MERTENS expressed the cpinion that it would be preferable
to bhegin the dlscusolon with the obligations of the customer rather than
the rlghts of the operator and in this ccnnectlon he. asked whether the
terms “entrepreneur” in French and "operate-" in English carried with them
an implication that there should be payment. for the services performed by
the operator and, if so, whether the payment contempl&ted was for the safe-
keeping of the goods cnly or also for the aHCLTlary sevvices to which Pro-
fessor Rodiére had referred. '

Dr. RICHTER HANNES felt that the discussions had now reached a
crossroads and that a decizion had to be taken as to whether the nature of
the provisions to be drawn up should be of a detailed or of an abstract -
character. So as to aveid interfering with what are often hlahly complex
provisions of national law she expressed a preference for an abstract method
of regulation along the lines of Prcfessor Rodlorﬂ s proposal although per—
haps notiwith its present wardlﬁg At this juncture morecver, she wished
to draw attention to the need for detailed regulation of warehousing docu=
mentation. - - It' was in her view of no value to prepare an elaborate liabil-
ity reglme if no docuwents were available to prove that the goods had been
taken in chargk. 'In some couﬁtrles no confirmation documents were issued
or, if ‘they were, then many weeks or months after a¢schargb of the goods
from the terminal. This was particularly the case with barge enterprises in
typical roadstead ports cor with customs warehousemen. There should therefore be
a duty to confirm-the taking over of the goods and a statement of their ]
quantltj(anddquallty within ‘a certain limited tlme period in a dated docu-
ment. - In reply to @ unSflOd By the Chalrman as to whether this indicated
a desire on her part that terminal operators should in all cases be cbliged
to issue a document, she stated that this was not her intention and that
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in many cases there would be a confirmation of the taking over by a bill
of lading. What was necessary was that the carrier or other perscn con-
cerned should have something in writing to prove that he had effectively
transferred the goods to anothear person.

In this comnection, Profeszor RAMBERQ remarked that the need for
a confirming document as evidence of taking in charge would vary according
to the circumstances. In some cases the parties would prefer to dispense -
with the need for evidence as too expensive and he proposed that, at the
most, the document should be issued at the request of the pPerson handlngr .
over the goods, as for example when 1t would be aecessary for a seller
to prove to a buyer that the goods had in effect been delivered. As to
Professor Rodiére‘s formulation, he fully'supported'it-although;he felt
that it might be a cause of difficulty for some legal systems if a )
distinction were to be drawn between principal and ancillary services. ' He
therefore proposed the deletion of +he words 'principal™ and “ancillary" 7
and the adding at the end of the second paragraph of the word “including!, -
after which examples might be given of some of the obligations the Study
Group had in mind, a proposal with which Professor RODIERB'himsé;f agreed.

~ After noting general agreement regarding the obligations T
of the terminal operator on the basis of Professor Rodidre’s proposal as
amended by Professor Ramberg, the CHAIRMAN suggested that the Group turm
its attention to the undertakings of the customer. In his view, the two
basic duties of the customer were those of paying for thé sepvices pro- _
vided and of giving instru¢tiqns-in respact of the handling and storage’ .
of the goods. .’ . : : e

M. MERTENS recalled that only in_CIM among. the transport Con-
ventions is the contract net concluded nulla consensu; he supposed that
warehousing contracts would be'liks the other transport contracts and he.
expressed the opinion that the primary duty of the customer is not - to, .
pay the price to the operator but rather tc put the goods at the disposal .
of the operator at'the time and place agreed. l : SR

- The CHAIRMAN stated that in his view there was a diffepence be-
tween contracts of carriage and warehousing for in the latter there was
often no contractual link in the ordinary sensz of the term between the
warehouseman and the person entitled to the goods, whose relations could
be quaiified as quasi~contractual or sui seneris. In his view the rela-
tionship usually hegan in the case of goods in transit with the taking
in charge of the 3oods by the warehouseman and the customer was. therefore
under no duty to' put the cargo in the warehouse. Dr. HILL agreed with
this analysis of the situation as ' far as the Commen Law contract of
bailment was concerned. o ' S
- In the light of these observations and with a view to laying down
the basic obligations of the customer Professor RODIERE suggested the. ,. .
following texts: L S

Article [ ]
1. The person handing over the goods shall place them at the
disposal of the operator at the time and place agreed in the contract or




in accordance with local usage or, in their absence, with the operator’s
general conditions of centract. oo ' '

 Article [ 2]

1. The operator is entitled to the price fixed by the'CE_jn%:racta
by local usage or by the general conditions of contract of the operator.

- 2. An all-in price may include the servides defined in Art-
icle [1]above. _ : R : _

. In making these proposals he noted that eXperienéé had shown ...
that in this type of comtract the veceipt issued by the operator pro-
vided, liké a bill of lading, for a description of the ‘goods received
by him and that often on the back of such a receipt the operator would
print his general conditions. - R
.. Professor RAMBERG appreciated that it might be worthwhile to
spell -out the obligations of the customer as was done in INCOTERMS al-
though he felt that it went without saying that the customer must pay
the price of the services. . He was - however concerned by the wording of
Professor Rodisre's proposal as it was rare for the customer to be ac-
tive In comnection with warehousing operations and to the extent that
the text conveyed the idea that he would be present at the time of the |
handing over of the goods it.did not reflect practice. He was, furthep-
more, worried that the provision might be construed as referring to an .
obligation of specific performance to place the goods in the warehouse.
If the customer did not deposit the goods in the warehouse he could
not be required to perform the contract and to the extent that his fail-
ure to hand over the goods amounted to non-performance he could still .
be required to pay the price of the services, a rule which would be
somewhat- akin ‘to that regarding dead freights. It was necessary to
state precisely the obligation which it was intended to place upon the
customer  for if the obligation were. to be to deposit the goeds then
force majeure would be a defence but if the cbligation were to be that
he must pay the price then force majeure would only be a défence inso~
far as"it actually prevented him paying, for example asi-a result of
government intervention. ' . SRR

Dr. RICHTER HANNES stated that she entertained certalin reserva-
tions similar to those expressed. by Professor. Rambarg. The references
in the proposal to what had been agreed in the contract suggested the-
idea of something having been agreed in writing and of there being a
negotiation period before the conclusion of the contract. However in
practice contracts of this nature were usually concluded in & factual
way rather than in writing and there was no duty on the consignor to
hand over the goods. In her view, the only thing to provide for in the
Convention in this cénnection was that the. customer should be vnder a
duty to inform the operatcr of the dangerous character of +he goods and -
the precautions to be taken in handling them.



Dr. HILL agreed with Dr. Richter Hannes that it was necessanry
to deal with the problem of dangerous goods and while also noting Pro-
fessor Ramberg's concern on the question of specific performance, he
was not particularly worried by the probiem, since under the Common Law
specific performance is a discretionary equitable remedy which will never .
be granted in respect of contracts of bailment or contracts For the per-
Formance of services. - : ' - ,

- Mr. MERTENS recalled that he had already suggested that as
the warehousing contract is a contract nulla consensu the first obliga-
tion on the customer is to put the goods in the warehouse at the right
time and place in accordance with the comtract or the usual practices.
He peinted out that the obligations of the parties begin with the ‘accept-
ance of the agreement so that if a customer agrees to put goods im & o
warehouse on a certain day for a certain period, it is no defence for
him subsequently to claim that the delay in handing over the goods was
due to the late arrival of the ship carrying them.

Professor HELM noted that the Group was dealing with commer-
cial contracts in which & price is always paid for the services provided.
He therefore considered that it would be preferable not to include a
provision on the payment of the price in the future Convention for ‘there
might be cases in which the warehouseman would undertake by a special
agreement to perform certain secvices without payment and thus avoid
the application of the Convention. : '

The CHAIRMAN considered this discussion on the payment of the
price to be an interesting one and that it raised the question of what
was needed to create a liability and how the operator could ensure that
the obligations of the customer would be performed. In his opinion it
was not necessary to deal with all the questions arising in connection
with warehousing contracts in the future Convention, some of which could
be regulated by standard conditions. The Group should, in his view,
concentrate on what was required to establish a basic liability pé-
gime. For him the obligations of the customer te be dealt with wepe .
those relating to dangerous goods and that of cooperating with the warehouse-
man when the goods are ready For delivery.

Professor RODIERE wecalled ‘that he had prepared two articles
to deal with two différent questions; namely the obligations of the
customer towards the éperator and -that of paying the price. As to the
first, he felt that it was necessary to state that the customer must
hand over the goods as this is a contractual obligation. 1In the light of
the observations of Professor Ramberg and Dr.: 1'ill he stated that he .
was of the opinion that there was no question hepve of specific perfor-.
mance but only of compensation pavable for failure to perform @& con~-
tract. he agreed, however, with the vemarks which had heen made concern—
ing the need for a provision regarding dangerous goods and he therefore
gested the addition of a second paragraph to the first of the two sug-
articles proposed by him %o the effect that ¥the person handing over
the goods shall furthermore indicate the nature of the goods". As pe- o
gards the second article, he admitted that while it was perhaps not :ab-..
solutely necessary to include a provision on the payment of the price,




nevertheless there was some advantage in it as it purmltted a distinc-
tion to be drawn between an all+in prlce covering a Va“ltty of services’
and a price fixed for the individual warehousing operation which might

be hased on the con*ract on local usage or flna1 ly on gencral coﬂdltlons.

Ir. HILL considered that something along the lines suggested
by Dr. Rodiépre should be included in the future rules. He also agreed
with Professor Rodiére that the gquestion of specific pnrformance did
not really arise and stated that in his éxperience all general condi~"
tions: contalned provmslonk concarnﬂﬁg the payment of the price.

The CHAIR;AN %tatﬂd that he was somewhat worried by the dif=
ferences of opinion. which had been aired on the customer's duty to
hand over the goods. He persdnally considered that the relatlonshlp
between the customer and the warchouseman began when the latter took
the goods in charge unless there was 'a prlow agréement between the’
parties.

Dr. RICHTER HANNES wonderdd whether it might -not be possible
to combine the drafting of Professor Rodidre with a recognition of the
fact that 90% of warchousing comtracts arise only at the time that the
goods are taken over by the operator. Ons might therefore say that the
contract between the operator and the customer shall be deemed to be
concluded at the time when the goods are handed over unless there is
a prlor agreement between the partlbs

- Professor RAMEBLRG noted that there could bz cases of standing
agreements, for example for the duration of one year, and he sugzested
that a prov151on might be formulated to the effect that a warehousmnﬁ
contract arises from the agréement of the parties and that in the absence
of such agreement then the handing over of the goods bj tne customer
or with his authorisation shall be deemed to comstitute a contract:

Such a text might be completed by a provision to the effect that the
customer must tender goods which are not dangerous or, if thby are
dangerous, then that the appropriate instructions must be given in re-
spect of them.

Mr. MERTENS agreed that it was necessary to distinguish be-
tween the two situations. Professor Helm had stated that as these were
commercial contracts, tha customer would always have to pay the price
but he could imagine that, in the context of an agreement for a certain
period, the goods might not be delivered to the warehouse and that the
customer would claim that as there had been no custody of them, then
he should not be required to pay the price, For this reason he‘agreud
with Professor Rodidre that in the event of the customer's failure to
hand. over the goods he should have to fulfil his obligation to pay.
Turning to- the other type of situation to which Dr. Richter Hannes
and Professor Ramberg had referved, namely that of the goods being de-
livered without any prior apreement between the partleq, there would
in any event always be a document of some sort such as a maritime bill
of lading or a CHR consignment rote in the absence of which the ware-
houseman  would: not take the goods into his charge. There would thus
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be some sort of legal basis for the contract sven if it was not -known
from the outset the length of time during which the goods would pemain:
in the warehouse. . : T

~ In reply to these observations, Professoy RAMBERG stated that
the documents might arrive after the goods themselves and thus after
their taking in charge by the warehouseman and the beginning of his
liability. The CHAIRMAN also Stated that he had knowledge of cases
where the goods arrvived without any prior warning, let alone +the rele-

vant documentation, and that this was a feature of modern transpoftaticn

where {hé speed with which goods can be transported has outstripped the
communication of documents, with the resultant need for the introductisn
of electronic systems to accelarate ithe transmission of documentation

S0 as to keep pace with the goeds. g R '

;. Mr. BERGFELT recalled in connecticn with the question of
dangerous .goods the INCO Code on the subject which regulates the pre-
cautions to be taken in handling them and bhe considered that +o the
extent that the Code was applied, there might be no need to consider _
tNumﬁwnﬁmﬂmrhwa‘Mm@wmyiftMHmaﬁmrdMthﬁﬂhthf~~
rules he might be placed under a special liability.. R

,.AAfter Professor HELY had raised the question of whether there

might pnet be an unlimited liabiiity in connectionfwith-dangeroqugoodsg-5'

the CHAIRMAN reminded the Croup that at its present.session it was
only being asked to lay down certain guidelines for the future instru-
ment so that it might at this 2tage be content with a broad statement
that the customer must inform the operator of the nature of the goods ,
give the necessary instructions regarding them and if necessary take
care of them himself. > ' : '

. Professor RODIERE noted that there seemed to be general agree-
ment on the guestions.under discussion and recalled the phrase- in ‘his
proposed text to the effect that “the operator is entitled to the price
fixed by the contract, by local usage op by the general conditions of
contract of the operator”. This phrase, he suggested, could be of par-
ticular value in view of the practical observations msde by Dr. Richter
Hannes and by Mr. Mertens so that one might envisage :that the entry of
the goods into the warshouse would imply the comclusion of the contract -
on the basis of the general conditions of the operator. T

.. The CHAIRMAN attached great- importance to Professor Rodifre's
intervention in that it indicated the fact that the dlaboration of a
Convention providing for 2 standard minimum liability régime did not
necessarily;dispense with the necessity of general conditions or Iocal
bye-laws.  He recognised the need for. some provision regarding the pay-
ment of the price in the two types of sittation which had been nentioned
and suggested alsc that some provision was also essential on the prob-
lem of dangerous goods. & solution, he Suggested, might be found along
the lines of the provisions contained in the Hamburg Convention or in
CHR stipulating that the customer is under a duty to inform the opera-
tor of the nature of the goods and to give the necessary instructions
regarding them. If it wasg accepted that the liability of the customer




could be dealt with on this basis then the Group might turn its attention’
to the question of whe is the custdmer. Here therc were two possible’
situations. In the first, where there was an agrecment prior to the
taking over of the goods by the warehouseman, one would know who the
customer was but the position was less clear when the goods arprived
in the absence of such z contract and might be handed over by a carrier

a shipper, a forwarder, z consignee or a consignor. "In such cases he
felt that the customer shoalﬁ be the perscn hhu dellve“cd the goods.

“Professor RAMBERG considered that it was 1mporuant in practice
for the. warehouseman to know who is paying the price of the services
aﬂﬂ who 'is rvesponsible for the condition of the goods. In the export

ituation, the position was less complicated as an zgreement would have
been concluded and cne would know who - the customer was . namely the per-—
son on whose authority they had been delivered. The situation was less
clear when the goods were being imported. In practice it would usually
be the carrier who would hand over the goods to the warchouseman and
on¢ could perhaps construe an authority to the carrier but the question
would remain, whose authority, that of the shipper or that of the re-
ceiver? He therefore proposed that a generzl formulz be devised to cover
both situations, to the effect that the customer is the parson who con-
cludes the contract with the warehouseman or in cases where the contract
arises out of delivery of the goods then the person who makes delivery
or under whose azuthority delivery is made. - As to the question of the
burden of proof, he suggested that the normal principle should apply

that it rests upon the person alleging that there is a countractual re-
lationship. s

Mp. MERTENS considered that there must be a stipulation in
the future rules regarding the pature of the goods,. as situations could
arise where prejudice is caused to the warchouseman other than by dan-
gerous godds and he cited cases in which warshousemen had been held 1i-
able to governmental authorities in respect of goods which had bsen the
subject of fraudulent documentaticn. In other words there should be
some sort of broad "hold harmless™ clause.

Dy, HILL suzgested tha; in practice the pﬁouLem of identifying
the customer might not be as acute as at first seemed to be thé case
and he recalled that the Haties of Antwerp, for example, state that they
are acting on behalf of the carrier. It might therefore be simpler to
make the carrier pay the charges and consider him to be the customer.

He also referred to the distinction between dangerous goods and perish-
able goods and suggestéd- that in the latter case the warchouséman should
be given the right of sale, acting as a sort of agent of necessity. Un-
der the Common Law, however, an agency of necessity only arises if the
owner of the goods cannot be' found and in consequence both British Reoad
Services and British Rail made provision in their general conditions
for a right of sale which would replace the contractual pight of Salea “
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.. Mr. MERTENS stated in connection with the right of sale that
some difficulties arize in practice regarding the exereise of the right-
to dispose of .goods op to destroy them on account of environmental legis~
lation. 1In some cases, for example dangerous chemicals, the warehouse-
man will not be entitled to destroy the goods.and -if that is so then
he must be able to vrequire that the person responsible for them should
take them away- :

Professor RAMBERG expressed agreement with the observations
of Mr. 'Mertens and noted that it would not be enough in this context
simply to take over a provision ontdangercus goods from one of the ‘car-
riage Conventions:. The future rules should contain some sort of "hold
barmiess" clause, perhaps alonig the lines of Article 26 of the Nordic
Conditions on freight forwarding, which would relieve the warehouseman
of liability not only for damage caused by dangerous goods but aiso.
for any juridical consequences resulting from his taking over the goods,

After noting that there seemed to be general support for
the inclusion of a provision of this nature, the CHAIRMAN raised another
question, namely that of what happens when the .customer does not pay
the price. He recalled that in the different legal systems the opera-
tor is usally given some sort of security over the goods which he is
holding for safekeeping, such as.a general lien or a privilege "and that
similar provision is made in the general conditions .of operators., Dr.
HILL in his veport had suggested not dealing in the future instpument - _
with the question of 1iens but the Chairman wondered, in view of the -
type of mandatory binding vet at the same time optional character, which
he envisaged for the rules, whether the inclusion of a general lien in
the operator's favour might not constitute one of the incentives to
which he had referved eaplier in the discussions.

Dr. HILL agreed that it wWas necessary. to try and make the rules
which were going to be elaborated attractive to warehousemen and -if he
had recommended in his report that the gquestion of liens should not be
dealt with, it was because his examination of +the problem had shown that
the one factor common to carriers’ and warehousemen’s liens throughout
the world was that they were never the same in any two systems, rooted
as they so often were in bankruptey and insclvency law. There were,
for example, the differences between the simplistic Common Law liens, -
the sophisticated French priviléges and in German law the distinction -
between civil and commercial liens. In the United Kingdom there was. -
also the problem of the exercise of the contractual right of general -
lien against third parties. : Moreoven in many countries extensive rights
of gereral lien were adcorded to forwarders and the like by general con-
ditions and he wondered whether the inclusion of a general lien provi-
sion in the future instpument on the warehousing contract would reallwy

.constitute an incentive for operators to accept it, given the rights they
already enjoy. For this reason he thought that.it might be preferable
to leave the problem of liens +o domestic law and perhaps ke content
with a provision in the Convention to the effect that nothing therein
shall affect the applicability of existing statutory and contractusl
rights of lien. . e




Professor RAMBERG confirmad what had been said by Dr. Hill
about all general conditions of freight forwarders including a general
lien clause but he nevertheless felt .that such a provision in the futuwe
Convention grantAHE a right of general lien to warehouSemern might LT
constitute an incentive under some systews of l?w where such a right

cannct be secured under general conditionsg.  He further noted that such
a lien enables warehousemen to give credit’ to t ‘e customer and would
therefore bhe attractive to them. Morsover, the creation of such a lien

by means of an international Convention would alse contribute to the
unification of law in an area where there is at present consideéerable
' confusion due to the wide divergences in.the types of security available
Finally, he recalled. that the Group had in Drlnczp e agreeed that the
future rules should contain scme sort of provision cﬂncbrning delay and
although no flﬁgl decision had been taken on the character of that pro-
vision thepg seemed to have been support for convert¢ng pending delay
into physical loss after 2 cevtain period. Now if the warcehousemdn were:
to refuse tc hand over.the goods to the customer, alleging for example
that he had net been paid, then if there were to be ne provision in
the Convention granting him a right of lien and a court were to find
in favour of the customer, it might be argued that his refusal to hand
over the goods amountcd to delay which woulﬂ subseguently be converted
into total loss. -

In reply tc a question by Professor HLLM as to which lbgal
system should deterzine the existence of the lienﬁ Mr. MERTENS suggested
that it should be the place where the warehouse was situated.’ ‘He fur-
ther noted that there were two elements in the problem, that of the right
of detention of the goods, and that of the exercise of a lien, which
raised more complicated problems and which could give rise to difficulty
if dealt with in a mandatory. Convention. He therefore suggésted that
a rule might be adopted granting the warehouseman a right of detention
over the goods but that the guestion of the lien be left to national
law. He further observed that often when geods are being handled in
transit various faxes are paid by the operator and .that generally
speaking such debts ave highly privilegad. The future rules should
therefore give protection te the operafor”in ragpect of such sums as
are due to him.

In this connection Hp. EVANS noted that the same problem had
arisen in commection with the work of the Institute on the preparation
of a Convention on the hoteikeeper's contract and that the $tudy Group
which had prespared the preliminary draft articles had agreed undnimously
to recognise the hotelkeeper'’s right of detention although there had
been differences of opinion on the wisdom of atteémpting to deal also
with the problemb associated with the exercise of a llen by the hoteTm
keeper.

,'Ir conc1u51om the CHAIRJ“N Suggu°+ed that efforts should
be made to try to. find a solution which would be attractive to the ware-
housing profess1on and act 38 an incentive for them to accept the futurﬂ
uniform rules, .IF, however, it subsequently trenspzred that such a’' solu-
tion was unat alnaule then the Group could fall back on the idea put
forward by Dr. Hill of including a provision to the effect that the




rules would be without prejudice to existing laws and practice regulating
warehougemen's 5ecur1ty over property which has been handed to them.

for safekeeplng Noting that the Croup agresd to this proposal he then
observed that it had now exhaustively discussed the question of the type
of operator the . Future instrument should cover and his’ llabllltles as . -
well as the quastloﬂ of ‘who is ‘the customer and his 1iabilities. :Re-
ferring alsc to the document prepared by the Sscretariat it seemed to
him that with the exception of the subjects of jurisdiction and drbitra-:
tion, which could only be approached when the Group had some texts on
the substant1Vc issues, a1l the questions listed by the Secretariat at
the end of Document 3 had been. answered or at-least touched upoen in the.

course of the ‘discussions 'and that it was now time to revert to_the.prob_.

lem of the method of unzflcatlon to be EHVlch ad .by . the. Group

Early on im. *hc session. he had . spokﬂn or the need for an un-~

conventional approach, namely the elabo“atlon of uniform rutes of a man--.

datory, binding character which would at the same time be optional and
he was, aftér listening to the discussions on the various matters raised,
more and more -convinced that this was the right direction. In particu-
lar he had heard a number of participants speak of thé need for both

a Convention and “fop supplementary standard cenditions, not least on
account of the very great problems which would arise in defining the -
scope of a tradltlongl mandatory Convention dealing with the subject-

matter in hand. Refere :nce -had also been made to the qubstlon of whbther

the future rules should be limited to “international operations sc that
many of the conp}ex pronlams which ‘arise in thls field and which con~’
cern only domestic relations might be left to be governed by national
law. Further difficulties had been seen in the prep-ration of a manda-~
tory Convention die to the dliferences ‘between port terminals, some of
which used ultramodern h:ndllnc techniques while others relled on mcrb
old-fashioned methods.  “In these circumstances, what he envizsaged was

an international Convention which would state that it contained a set

of rules constituting an agreed 1nLernatlonal standard for terminal
operators with as dits corg a minimum level of liabitity. It would, in '
sach country, be- optlonal for the individual terminal operator to adopt
this standard and to the extent that he did so he wonld then be author-"
ised under national law to hold himself out as an inte¥national stand-
ard terminal operator and perhaps use a special logotype designed for
the purpose, the use of which . would be supervised hy.the Contracting
Parties to the Convention. Insofar therefore as an;operator were to
accept this status the uniform rules contained in the Convention would:
be mandatory for him, a system not unlike that once .considered in . .-
connection with the work on the draft TCM whereby the Convention became
mandatory once a TCM document had been issued.

'”If’such a scheme were to prove successful, however, it would
be necessary to make it attractive to the 1nternsted parties by means
of a series .of 1ncent1ves Whl“h he thougbt might be summarised as:
follows: L i
1. with consumer owlentated lCGl lat*on nusbroomlng thvoughout the
world and national courts beconlng more -and more active in examining
and striking down general conditions it would only be if the Iiability
system contemplated were to:be contained in a national law based on a
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Convention that there would be a guarantee that the ]ud101ary would not
1nterfere w1th it ; :

2. the uniform rules might contain prov151ons regardlng a p0851ble rlght
of detention or a lien. At present scme important legal systems had
difficulties with the questlon5 especially as regards the enforcement

of liens against third parties but there was little doubt that if a lien
could be devised this would be a considerable 1ncent1ve to terminal -
operators to accept the Conventlon,

3. another 1mportant element would be the nressure which might be exerted
by customers on terminals to operate under an internationally agreed lia- _
bility system and the internmational logotype. Horsover, the moderate level
of liability contemplated without any gaps or loopholes would be attract-
ive not only to operators themselves but alsc to trade and banking interests,
it being for znalogous reasons that some container companies had already
extended their liability from "tackle to tackle" to "port to port™;

4. a further incentive to operators eculd bé provided by pressure from
parties to certain sales com:raéts9 for example, CIF and C&F contracts,
who might. incorporate in such contracts a formula not only on the usual
routes to be followed but also on the agreed’ llablllty9 thus making goodf
flow through ports operating und@r the lnternatlonal lowtype; .

5. another point. of importance had been raised by Professor Rodidre

who had expressed the opinion that the subject could rnot be dealt with = .
only on the basis of :2 mandatory Convention but that standard conditions.
were alsc necassary. Here he saw the possibility for an extremely use~
ful form of cooperation between the Organisations involved under which
UNIDROIT ﬂlgh‘t be vesponsible for the preparation of the international
Convention which was envisaged while the CMI which had already begun a
study of the. liability of port terminals, and the IAPH representing pro-
fessional interests and the ICC those of consumers. could proceed to

the dﬂawing up of standard cenditions which would Be based on the lia-
bility régime contained in the Convention and necessary to supplement

it. The active participation of the various Organisations in the pre-
paration of the different instruments could only serve to increase the ..
prestlge cf-the latter and thus thelr chances of acceytance by the va-
rious interests involved;

€. lastly, soms part1c;pants had 1aid . con51dmrable empha81s on the
need for a warehousing document or warrant which might be used in com-
mercial circles and provision could he made for the issuing of such a
document by’ the international standard terminal operator under the en-
visaged Conventlon, '

Professor RODIERE stated that he could associate himself en-
tirely with the remarks made by the Chairman, csp801a11y ont the planned
cooperation between the various Orﬁanlsatlcns invelved in the work on
the warchousing contract. He would, howcver confine:-his pemarks for
the time being to that which would be undertaken by UNIDROIT. that was
to say the preparation of an international Convention. As tothe un-
conventional charauter of the instrument progosed he recalled. that an-
examination of the many Conventions adopted at the Brussels maritime -~ - -
law Conferenhes showed that a w1de variety of obligations had been laid
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on Statesa sometimes to take action, on other occasions to abstain from
it and he considered that a cuitable formula could be found to meet the
requirements of the case in hand. He further noted that the instrument
would lay down minimum vules on lisbility and also contemplats the "issue
of a document, to be more precise a warrant, the issuing of which by =~
the operator would ontail the application of the minimum standard li-
ability contained in the Convention as well as pravide certain guavantees
regarding the goods in respect of which it was issued. 4s to +he re-
striction to international operations which had been suggested by Pro- .
fessor Ramberg, he considered that this international element could
not be defined by reference to the criteria which determine the applic-
ability of the variocus transport law Conventions fop these differ from
one another, and cne could not expect that the warehouseman should know
in every case whether the conditions of applicability had been satis-
fied. The only criterion which could therefore be retained-with a view
to defining the interpational element was that of uwhether the _
goods cross the boundaries of one State into the tervitory of another
and with ‘these considerations and the observations of the Chairman in
mind, he had prepared the texts of two articies which vead as follows:

"l. The signatory:States agree that no autherisation shall be
given to an operator conducting international operations to designate
himself an Mapproved operator” -op to deliver warrants of the type des-~ -
cribed below unless he unBertakes to be bound by the obligations and
to be subject to the liability defined in the following articles:

2. An "approved operator' conducts international operations when
he takes aver goods which have been or are intended to be transported
across the boundaries of the State in which the premises of the opera-
tor are situated." o '

Dr. RICHTER HANNES felt that the system outlined by the Chair~
man was a somewhat idealistic one ‘and which couid'perhaps be accepted a
if Furope were the only continent to which it had to be "sold" and in
this connection she expressed the hope that future sessions of thé Group
would see the presecnce of representatives from developing countries, N
Although she recogrnised that some aspects of warchousing were primarily

of interest to domesti¢ law and that they might therefore be left out~" 3'j°

side. the scope of a future Convention it should not be forgotten that -
the Group was dealing with a number of problems of vicarious liability
and that it was necessary to £ill in certain gaps left by the mandatory
Conventions on international carriage. In the first place she considered
that the instrument proposed by the Chairman was Fap more veluntary

than mandatory in character while other points raised by the Chairmen
which he had cited as incentives or as examples ‘of pressure which might
be brought to bear upon operators to accept the future Convention wers .
not really likely to be effective in practice -and, for'examplej she could
not see what interest there was forp operators voluntarily to accept to
issu= a document which could subsequently be used by the customer against
them. In her view it was only through the acceptance by 3tates of a '
mandatory Convention that operators could be brought to issue the type
of document she envisaged, Finally, and while appreciating the compe-
tence of such bodies as the ICC and the CHMI, she felt that they could
only work effectively insofar as they acted in conjunction with :
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an international intergovernmental Organisation.

For his part, Professor HELY suggested that to the extent
that the uniform rules were to be embodied in an international Convention,
a further incentive to operators would lie in the exclusicn of their
tortious liability which was at present a problem in his own country.

With regard to the question of cooperation between the inter~
ested Organisations, Professcr RAMBERG stated that he felt that the pre- - |
paration of an international Convention did not exclude the.need for stan-
dard conditions = fop warehouses and he was convinced that the ICC, the
CMI and TAPH would be orly too happy to associate UNIDROIT with their
forthcoming deliberations on standard conditions. There was, he felt,
therefore, no question of conp¢t+t10n between the CHI and UNIDROIT and
he was also sure that he was echoing a similar view of the. ICC, which
had not been able tc be te pﬂesented at the session but with;of ficials
of which he had been in contact priocr to the session of the Study Group
While it was feasible to regulate intermational transport by mandatory -
Conventions he was less sure that such a solution would be appropriate
in the present context and he was particularly impressed by the text
proposed byquofeSsor Rodiére, which recognised that unlike international
carriage which requires mandatory regulations, warehousing was- anm acti-
vity which takes place solely in one country so that the case for man-
datory regulaticn was less strong. Professor Rodiére's proposal had
the merit of leaving it open to States to apply the rules of the future
Convention in a mandatory way or tc leave an option to operators to
apply them or not &s they chose. It therefore avoided the danger of
States refusiag to accept it as being too constrictiva and of the best
solution becoming the enemy of a good one. In conclusion he expressed
interest in the suggestion made by the Chairman regarding the linking
of INCOTERMS with the scheme of intermationally approved operators out-
lined by hlm an idea whlch called for further consideration

-Mr, BERGFELT considered that the proposal that an international
Convention should be prepared by UNIDROIT and standard conditions by
other Organisations based on the scheme for the limited lisbility of
terminal operators was z good one in that tﬁeﬁe mlghL be a possibility of ex-
perimenting with the standard conditions in Eurcpe pending: the entry . )
into force of an international Conventlon which might become effectlve
on a worldw1du basis. ‘

For his part, Dr. HILL stated that he was very much in agree—
ment with what had been gaid, in particular regerding the trying out
of solutions through general conditions pending their introduction by
way of international Corventions, and in this conﬂectlon he recalled
how, after the failure of the TCM draft Convention, which had not been
Welconeﬁ in the Commorwealith countries which were reluctant to be bound
by it, the TCM, partly through the adoption of the ICC rules,; had been-
incorporated into combined twaqspor+ documents issued in tbe United
Kingdom and 'in both developesd and developing Commonmealth countries
to such an extent that it S°°NLC ‘almost that the TCH Convention had
become law by mistake. = : :



In conclusion, the CHAIRMAN noted that the only alternative

To cooperation between Organisations was chaos. In the context of the
future work on the warehousing contract as he saw it each Organisation
would retain its cwn identity and carry out the Functions best Fitted

to its character. 'He was also convinced of the pessibility of effect-
ive pressure being exerted by Governments and by the commercial world
to bring about the adoption of the uniform rules which were contemplated
while at the same time he agreed with those participants who had argued
in favour of the presence at the second session of +the Study Group of
representatives of developing countries.

Item 4 on the agenda =~ Other business

As to the future work, the CHAIRMAN suggested that on the bagis
of the discussions of the Group at its fipst session, the Secretariat
shkould prepare a report to be followed by a set of draft articles based
on the deliberations of the Group and the texts ao far circulated, to-
gether with an explanatory memorandum. The dpaft articles might be
communicated to the members of the Group and to the observers in the
autumn and any observations thereon forwarded to the Seecretariat so that
they too might be distributed in good time for the second session of
the Study Group

Mr. EVANS stated on behalf of the Secretariat that all attempts
would be made, within the financial limits imposed by the Institute's
budget, to ensure the presence at the second session of the Study Group
of members from Asia and Africa and that a preliminary draft set of
articles and an accompanying explanatory report would be prepared for
circulation in the autumn, following the communication of the report
of the session in May or June.

Finally, the Study Group agreed that its second session would
begin on 23 January at 10 a.m. and last until midday on 26 January.
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CORRIGENDUM

Page 9, last parsgraph, line &: for "formally™ read "formerly"

Page 17, lins 13: for "statistically" read “statical%z“






