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Obgervations cn the draft text

1. ITC - Llcen51ng ﬂystem (Artlcles 18 aﬁd l9)

This alt ernatlve golutlon which is in ODpOSlthH Lo the cla381c
type of international Convention, has been further examined in consulta-
tion with.the. 1nterested,1nsurance “transport and commércial- clrclesq . The
basic idea .is comparable to that of the IATA licensing systém for author=
ised "TATA - agents,' It iszwell known that under ‘this system IATA" ménbebs o
may only adt thr@ugh those agents who hive been- approved by a tWo-thirds
majority of .aniIATA . Confewence ‘This approval'is preceded by an examina—"
tion of ‘the solenby and commercial soundness of the appllcant Such -
authorised 1ATA. agent ‘must comnciude a standard agency agréement, bBreach
of which may reoult in the w1thdrqwa¢ of the licence.

ThlS systen Functions aa+1sfactor11y for reasons which ave’ pe—‘:f”
culiar to internationalrair tvaffic. Thé Fipst of these is’ that IATA is a
worldwide. arganisation,; the members of which apé respon81ble for '90% of
internationalairiine traffici  The secord is the concentration of capltal
invested in international air traffic. About 60% of IATA members are Stafe
owned enterprises. This percentage is even higher if one leaves aside '
the United States air fleet which is organised on an exclusively private
basis.

These are conditions which do not exist in 1ﬁLernatlonal transport
by road, inland waterway and sea and:in consequence ‘We must reiterate our
preference for regulation by a Conventlon as: isg usual in international
transport law. o : - : : -

2. Stopé of application of the Future Convention .

From the observations maduﬁunder"pa%agraph 1, it follows that
the Convention must contain & provision regalgtlng its eographical‘SCope
of appllcatlon, A model for such a provision could, subject to.some textual
amendments, be Article 2, paragraphs 1 and 2 of the Fumburg ?ulesn It is
essential when making this reference to the Hamburg Rules to contemplate
a max1mum ﬁumber oF commecting factors. ‘

2a. béféin‘&:;cicn of the ITO

It likewise follow: from the remarkq made in paragraph 1 that the
definition of the ITO cannot be Founded on a licensing svstem. '

3. Défini{iéﬁ_bffthe,concepfs-of fsepvants ! aﬁd Vagents“_,n

From the v1ewp01nt of contlﬁental ldwymrs aT least, it is not a
merit of the Hamburc Rules that, by referring to "servants: and agents",
they have omce more 1ntroéuced in the rules la 2id down. by the. Ceonvention. . -
the risk of dlrferenc in, the 1nterpretatwon of . the COPC@yt of an "agent'.

3 For tnlS reagon one should either leava out comp‘etely such
concepts | and Pefer generally in Artlc 2s 8, 10 and 11 etc. to persons’ of
whose servicés the 'ITC avails himself or alterna‘lvely define those ecom~ .,
cepts. The flrst solutlon would seem to be preferabie, .. s



. The safekeeping of the goodé-as”%hé basis of the puleg,

1, Da%afrmph 1 and Article 2, paragraph 1 lay down the.
pr1nc1pal duty of tho ITG as that of cansuring the safe ckeeping of. good$.;$
This is doubtless the ma 2in purnoqo of the rules. Article 2, paragraph-2.. .-
gives“éXémpleé OF‘otheW services. Two consequences. derive from this. The
IT0 19 always a' person’ who™ warmhou s foods, exercises custod; over “hem
or is'regpongible for tholr Safbkeeplnﬁ, He may,. in addition, undertake
the purformancm of othev‘oerv1ces sucb as. stowage, loadlng3 unloadlng_etcs;

Hould, however, a lighterman or a StoW“"e or transshipment firm
etc. which does not warchouse goods be an ITO within the me qq1ng of the
definition and for the purposes of Article , paragraph 2.7 If the inten-
tion is that the rules should not only appiy Dr¢mar11y to warehousing opcra«
tiens but at the same time govern other operations involving handling
before; during ov “Ttér carriage, then both Article 1, paragraph 1 and
Artlble Z wou1d need to be amgpded

5. Ad Article 3

Artlclp '3 is the most imﬂﬂmtant provision of the COhV@FLlOH
intended in pa rtlcular to £ill the gaps lﬁrﬂrtlcle Y, paragraph 2 of the_i‘-
Hamburg Rules, The present draft ruﬁcs need to be cx amined from three
angles.

1. Should the ITC only be obliged to issue a document acknowledging
receipt of the goods "at the request of the cugtomer’, and in the event of
a dispute how can the latter prove that he made such a request?

2. 'Whét'is The evidém%iary value of such a document?

3. What are the laral consequ@nc of the IT0's failuve to fulfil his
obl¢gatlon, BRI : -

5.1 Jhe ITC Should alway° be cbliged to issue a docuemnt acknowledg~
ing receipt of the goeds as in the event of a dispute this is the most
important documentary eviderce. ©Cnly in those cases where the customer
needs a negotiable document (in the sense of the "Lagerschein® of German
law), would the formula fat the request of the custowcr” be 1h8tlflbd

5.2 " The aocuant acknowl;dw1“» recelpt of the'goods‘should-cohsti-'
‘tute prima facie evidence, that is to say it would place upon the ITO the
burden of prov1ng the contrary A* the Same +ime; lt 5nauld be deter-

possible to enter “asarvq*lons (ﬂumder of 7a”kaﬂes o wpig t;,

- The. pos olb‘llty of makln g@ﬁepaW resbfvafiors ol account of )
the impossibility of making an adeunTe check would render the whole pro-""""
vision ineffective. One might consider, .in pespect of goods in bulk =~
(10.000 sacks of phosphate), the extent to which, in the interest of
the ITC and of realistic and enforceable rules, provision Shdﬁld”be made
for legitimate tolerance.. In the case of negotiable documents. a dby
analogy to Article 16, paragraph 3 (k) of the Hamburg Rules, the poSSJ—"‘
bility should be excluded of evidende to the contravy heing brought drainst
third parties in good faith.



5.3 Sanctions should be provided in the event of fallure o observe
the duty to issue a document acknowledging receipt of the goods bearing
the date of the handing over and taking delivery of the goods.

Of all the possible solutions, we would consider most practical
the approach based on a legal fiction. If the ITO fails to observe his
duty to issue a document acknowledging receipt of the goods or if he
issues the said document in a way which does not conform to the require-
ments of Article 3, pavagraph 2 (which should consequentiy be amended in
this sense), it shall, in the absence of proof to the centrary, be pre-
sumed that he tock delivery of the goods in the circumstances appearing
from the documentary evidence provided by the customer (which means the
last document in the possession of the customer relating to the goods, in-
cluding his own exit certificatel.

6. In Article 6, paragraph 1, the following words should be added:
"provided that they have been published or otherwise made available'.
Article 6, paragraph 2 recalls forwarding agency practice ("Ubernahmesatz).
If the provisions are to be maintained, they should be spelt out in more
detail, for instance by clarifying whether or not axtracrdinary expenses
caused by third parties (demuirrage, overtime payments, the cost of crane
operations and any other additional expenses), should be included.

7. Does Article 7, paragraph 1 confer a general lien, by includ-
ing all claims against the customer independently of whether they relate
to the handling operations concerned?

8. The time within which notice of loss or damage must be given
is, according to Article 12, paragraph 6, observed alsc when such notice
is given to a "person acting on the ITO's behalf". Is this also the

case when notice is ziven te a member of the crew of a ligher or to a
docker etc.? It is perhaps necessary to make an extension analagous to
that in Article 19, parapgraph 8 of the Hamburg Rules.





