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INTRODUCTION

L. In the context of its work on thefdrawing'ﬁﬁ of an international
trade (ode, the Bteering Committee compesed of Professors David'(Univérsity' .
of Aix-Marseilles), Popescu {University of Bucharest) and Schnitthoff (City
University of London) has zo far completed work on a draft on the formation of
ihternational contracts in general (Study. L = Doc. 1i, UNIDROIT 1977).

At its last meeting, held in April 1877, it requested The Secretariat of
UNIDROIT to distribube the draft uniform rules on the interprztation of con-
tracts, sccompanied By a gquesticnnaire (Study i - Doc. 12, UNIDROIT 1977);_
with a view to obtaining'comments thereon from academics, specialised Insti-
tutes and other Organisations dealing with irternational trade.

2. Az was the case with the draft on formation, that concerning inter—
pretation has met with considerable interest. b far more than thirty replies
have reached the Szcretariat. Among these; particular reference mzy be made
to the detailed observations from UNCTAD, +the Economic Commission for Europe,
the ‘Economic and Social Commission for Agia and the Pacific, the Baslgrade
Institute of Comparative Law, the Palérmo Institute of Comparative Private
Law and Professors Barrera Graf of the University of México, Bianca of the
University of Rome, Bvdlinski of the University of Vienna, Drobnig of the
Max-Planck-Institut fur suslandisches und internatiocnales Frivatrecht in
Hamburg, Enderlein of the Insfitut-f&r auslgndisches Recht und Rechtsver.-
gleichung in Potsdam, Egrsi of the University'of Budapest, Fentaine of the
Centre de Droit des obligaticns in Louvain, Goldman of the Univefsity of Law,
Ecqnomic and Soclal Sciences in Parig, Gorden of the Glasgow Univergity Law
Faculty, Hjernsr of Stéckholm University, Lando of Copenhagen Univérsity,
Limpens of Brussels University, Rajski of Warsaw University, Sauveplanne of
Utrecht University, Takakuws of Tokyo University, Tallon of the Service de
Recherchés-Combaratives in Parig, Tunc of the Centre’ d'Etudes JurididUes;Ccmm
paratives in Paris, Ulmer of Heidelberg University and varn Hoogstraten of the
Hague Conference on Private Intérnational Law. ' '

3. This document contains a comparative analysis of the replies received
to date. For the sake of clarity, the Secretarist has grouped together the
remarks. and observations of a general character, which are followed by ‘an
article by article analysis of the replies.




GENERAL CBSERVATIONS

4. Almost all the replies laid stressed opn the des r&hility of
prwpa“lnp uniform raies on the interpretation of internatiocnal contracts
in general. In this connection the point was mads fhat in practice in.in-
Tternational trade, the interpretation of the various contracts. especially
when they are concluded on the basis of general conditions or stendard con-
tacts, often poges delicate problems. In congequence UNIDROIT's initiative
in this field -~ the first in this particular dirsction -~ would fill an
important ganp.
5. One reply, while admitting that there is little uniformity
in the manner in which internstional contracts are interpreted, nevertheless
considered that it was uncsrtain whether thess differ rences vere bhased upon
differing concepts in different countries of the rules ahd msthode of inter-
pretation or whether they reflected individual differences in sentiment and
political outlook on the part of those called upon to interpret specific
contracts. Some judges ténd to be more pragmatic and less "semantic’ than
others :and might therefore be guided more by their notions of justice and
equity. Such differences, however, might alzo occur within the -same country
end it would not be casy to eliminate them by way of a law. -Against thse
enactment of detailed rulez on interpretation it might alsc be argusd that
it ie impossible to estabiish a coherent set of rules mainly because it will
be impossible to create a hierarchy of. them. Locoking at the present draft
one might ask whether Article 1, which provides for interpretation "in accor-
dance with good faith and the principles of fair dealing", ig a paramount
clause. Does it have priority over the actual common intent of the parties
mentioned in Article 5, paragraph 1 when the intent is not in accordance with
the principles of fair dealing ? Does it override the in dubic contra—

proferentem rule in Ariticle 11 so that s fair ang reasonable outcome is to be
praeferred even if this would be pro proferentem 7 The reply, howaver, con-
cluded that the present UNIDROIT dralt was certainly ugeful, it only for
certain of its provisions which introduced neow principles of interpretation

or principles net adhered %o in all countrics (which weould scem to be the
case especially with Articles 7 to 10). Az tc the other provisions. they
might be congidered more as mers guideliines and as-such might be useful.

6. Another reply expresgad the opinion that the future uniform
rules should take the form of simple rulss or guidelines rather than that of
a true uniform law. 1t was in fact argued that since rules governing inter-
pretation do not confer rights on the parties or impose obligations upon them,
and are nothing more than simple guidelines for the judge or the arbitrator,
they ought not te have the fores of lew. What is necessary in practice is
that they should be formulated in uniform terms at a universal level,
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7. Some replies raised the question of the degirability of altering

the present crdsr of the articles of the draft. 1t was in particular suggested
T ion in general should in the first place
7) then thosc applicable to doubtful cagas

.
)
2
;
ct

that +the rules regarding inte

be regrouped (Articles 1, 5y & and 7

(Articles 3, 4 and 2) and finally those concerning especially the interpra-
leg 9, 10 z2nd. 11).

fa

8, In conclusion these replies proposed that the projected rules
prox orog

cases of conflict between +two versions in different languages of the same
contract and the pogsibility of setting up erbitration machinery for interpre.
1 ganisations.

should alsc deal with cther matters such as the interpretation of statutes,

ting standara contracts drawn up hy neutra
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GBSEWVﬂ”"ﬂ\‘ ON THE ARTICLES

Articie 1

The interpretaition of contracts shall bs in accordance with good

faith and the principles of fair dealing.

9., Almost =11 the raepliasg were in faveour of tJP id za of intro-,
ducing at the beginning of the draflt on _Aterpretuflon of contracts o general
clause of the type contained 1n the present article. In this connection ra-
ference was made to the general scope of the principles of “pocd faith’ and
"fair dealing' and the suggssti

fds

on wag therefors made that a2 provision of
this kind should be insertszd in the chapter of the fubure Code dealing with
the formaticn and performance of contracts.

fos
o

19. Only one reply censidered thet an asllugion to “fair dealing®

would not, in the last anslysis, be appropriste since it was already included
in the notien of "good faith" and that in consequence the use of the %wo
concepts might well give rise to the most acute difficulties of interprstation.

1. With reéegard to the "fair dealing' clauss, howsver, the noint

wazs made that it was not yet clear whether referencs should be made to the
Talr dealing which is at present chserved in business and commerce or rather
te that which cught te govern trade relations: while ore writér took tha latter

view on account of the need for a harmonious develc yoment of international trade

between developed and veioping countries, ancther opposite opi-

nion and ssemed rether to Tavour the Tirst vicw. bas on the idea
that in order to dif

"wood failth', the former should neceszarily re efer to

from that of

ferentiate the principle of “falr deailng-

tices which are

actually established in the sector in guesstion.

1z. In opposition to the insertion of such general clauses in the
draft, it was pointed out that thelr meaning diffsrs from one naticnal law
tcd another and that they might therelfore be a cause st internaticnal level
also of varying interpretations and application.

1Z. A possible amendment to the present werding might lie in
adding the words "in international trade“. It was in effect pointaed out
that not all the principles which are valid in domestic law arse necessarily
50 internationally.



14, Ancther reply favoured a clezarer irdication in the text of
the scope of the #eneral principles referred +o here by an addition to the-
effoct that they should be ohssrved "in the intersst of the'peaceful'developw
mient of international comnereisl exchanges betwsan the partiss, independently
of their State of origin®, ' ’

In the event of ambiguity, the contract or itz individual terns
shall be interpreted in suck a way as to give then effect, rather than in
a way which would deprive tham of any effect. '

Article 3
SLbibio 2

Each term of & contract shall be interpreted by reference +o alil
the other terms of the same contract; in determining the meaning of the indi-
vidual terms of a contract, reference shall be mads to. the contract as a whole.

Article 4
bttt A

In the event of amblgu;tyg expressions capable of having more than
one meaning shall be interprated in such a way as is appropriate o the
nature of the partlcular contaact | )

15. There was no real objection to the inciusion of these articles,
although it was pointed out that the criteria for which they make provision
to a large extent do nothing more than coerrespond to the principles of common
sense and that therefore whe ather or not they are expressly included in the
uniform law is nct = question of any great vractical importance.

16.  fs to Article 2, a number of repliss have however pointed out
that the rule of validity included therein, while it may be thoroughly logical,
might on the other hand run couniter to the 1ntentlcn ¢ the parties inscfar
as they mnight wish something which would render +heir contract null and voig,
To that extent it was open to eriticism and if it was desirved o retain it,
then it should be modified so ag to give more importance to the actual will
of tha parties.




17. Another reply obiected to Article T on the grounds that i

T
contemplated a synthetic interpratation of the contract wherea

t
experience of negotiating international contracts clearly
= o

clausss are

ftern discussed in analytic fashion. ¥hen coertain clauses are
the partiss as being fundamental clauses of L

ton contalinad in the present articles does not

1 i
geenm to be logical. In such casez. on the contrary, the clauses should serve

s
5
tract, the rule
Ia}
(e}

r the interprotetion of ths contract as a whole which weauld

as a basis T
mently determine the interpreteticon of subsidiary clauses.

subsag

8. F

L

z1ly. several replies anter

in
garding the maintenance of t c
that in view on the one hend of the general principle enun61atc4 in frticle 1L
and orn the other of the eriisri
the '"nature of the particular contract™ wo

give rise o delicate problems of coordinati
)

Apticle o

1. & contract shall be interpreted zceording to the actual common
intent of the parties, where such an intent can be ¢s

tablished.

2. If the actual common intent of the parties cannot be esta-
blished, the contract shall be interpreted zccording te thé intent of ong
of the partiesz, where such an intent can be eztabl £

or ought to have koneown what thal intent was.

2. IF neither of the precedin rqgraphﬁ is applicable, the

ﬁ
3

a

o
contrac+ shalil bs interpret=d scecording toe the inte that reasonable pesrsors
would have had in the same gituation as the partizs.’

"19. This article, which is unguestionably cne of the key provi-
@

draft, gave rise to objections in a number of repiies.

20.. Certain replies criticised the pesit
+

tio
5 fundamenta

the draft, considering that in vi

ey of 1
be preferable to pluce it immediately after friicle 1.



2L. Other replies, while £3 nding the substance of the 4rt1ﬂlr @enrrallv
speaking acceptable, nevertheless supgested some amendments of detail. Thus,
in connsction with paragraph 2, it was propouad that ths refercnee to the
possibility that one party Yought o havm kncwn™ what. the lntpﬂc cf the othar
party was, should be delete dy, ag such a pTuV’SlOﬂ would sesl to call for_4
extremely subjective rsychc5001olog1cai research.

22, In thiz- comnscticn, another reply gave- the example in which A
ought to _have kncw: that B meant to refer he Canadian dellars and B ought
to ? ave knowr that A me ant to refer :
the 1nfﬁnt which reasonable persons would have had in the same situation as
the parties; the au uthor of the reply vondered which provision should apply
in such clrcum&deCAqﬂ 1o support B's in rterpretation if B had not given any
sign of his actual intent would not be fair to A, g 1pply frticle B, para-
graph 3 and to support £'s interpretation -~ which would seem to be the better
view - would congiderably reduce the scope of Article 5O paragraph 2. This
provision would then only bs a support for a party who could not be axpected

to_ﬂmerican dollars, since that would he

to know the intent of reascnable people in the same situation as the parties.
Article 5, cparagraph 2 should thercfore be deleted and Article %, paragraph 3
should hecome baragraph 2 which would read "If the actual common intention
of the parties cannct ke established the contract ghall ho irterpreted accor-
ding to the intent that reasonable persons would have had in the same situa-
tion as the partiesv.

23. As rﬁgard5 paragraph 3 of the article, oh]pctlon was tqkeﬂ to the
refertnce in the English text of the draft to “the intent. of reasonable

persons” and it was suggested that it weould be preferable te apeak of
gzt s _
"reasonable unde erstanding of the partiegt declarations and gther conduct! |

24, 5%i1l in connection with the reference in paragraph 3 to "reagonahle
persons', the genesral comtient was made that this notion, which is not familiar
to Civil Law systemns, might cive rize to considerable uncertainty in practice.
Indeed, it is significaent that while the concept was given cxpression in the
1964 Hague Uniform Law on the international gale of goods, it does not- appear
in the UNCITRAL draft Convention. It would therefore he “reﬂﬂrable elither to
delete it altogether from the prigsent text or to Lormuiate it in & more con-
crete fashion, for example by the 1ntroduc+1on of the term "serasong enpa;ed
in a particular brarich of buziness or of the commercial’ sector, of the nlacs

of the market, of the professional category ofc, M

253. According to another reply, Articie 5 in its presert drafting would
seem to apply only Lo contracks which have already been concluded. 1In order,
'therefore, to extend its application +o communications, statements and decla-
rations by, and conduct of; one of the parties during the formation of the




contract, an dmm wment was proposéd to the present text of paragrsvhs 2

and 3 of the article along the following lines :

2. Communications; statements. and declaratvions by, and conduct of,

a party are to be interpreted accordins teo his intent when the other party

knew or cught teo have known what that intent was.

-

3. If the precedipg paragraph is not app¢1cqblt, communications,

statements and declarations by, and conduct uf, a party are to be interpreted

acbomdipﬁ to the undﬁrStandlng that & reasonable party would have had in the

samea LlI‘CLHﬂSTaDCE..; .

28. Another reply

paragraphs 2 and 3 of aArticle

provisions of frticles 8 to 11 ...". Such an amendment would lay stress

or. the fact that the principles enunciated in these psragraphs for the ine—
terpretation of contracts in general aré nct sppliceble Lo contracts concluded
on the basis of general conditions. '

27. A number of repiles went so far as to propose the straight-

forward deletion of paragraphs 2 and 3 of Article &. 5 in particular

noted that the rules set cut therein seemed 6 reiterate the. general. principie
contained in Article 1. One solution might therefors lie in the present
aragraph 1 being followed by a brief provision to the 2ffect that Yin the

absence of such intent, what iz decisive 1g the intent of one of the parties

when the other knew or ought tc have known what that internt was.”

Y1

28. Other replies were. opposed to the very substance ofl Article =.

28..  On the one hand the o opinion was expressed that the critsria
cortained in Article © are inéémpat pls with the fundamental concept ofa .
contract az a meeting of the minds of the nartics. This was thought to be
pafticularly true of paragraphs 2 and 3 which;'with a view To establishing
the common intent of the parties, permit recourse to be had to that of only
‘one of them or oven merely to that of a reasonable person. &g te the first
paragfaph, it should bhe amended 30 as to provide thet it is neot the unspoken,
but only the declared, intert of the parties which must be baken into consi-
deration in the interpretation of contracts.
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30.  On the other hand, two replies .oriticissed the article under
Ay

consideration on the greunds that it favoured an 14t’“ﬁﬁntaflon based on N
oriteria of too subjective a character. The sclution was nob only in con-

tradiction with the principles set out in Articles 2 4o £ and irticle 7 of

the draft, but alzo unacceptable in the context of interns Llcfai commerc1_l
transactions. In fact, whenever doubis arise in connection with the Tattor
as te the 1n+0r3rﬁhat10 of  the terms uszed by the partics, in the first

place an attempt should be made to astablish the meariing wiven te them in

the commerciszl sector urder consideration and noet that aktributed to them

[an]

- by the partiez o by one of them., It was thereforse proposed that paragraphs
and 2 be deleted znd that it he stated. in paragraph 1 that as a general rule
interpretation should be based on obgectlva criteria and that oply in excep~

~tional cages should recourss be had to the intent of the parties. Article o
should therefore Le drafted as follows The contract and its individual

P terms shall be intsrpreted in such a wﬂy as thny would bc understood by

reasonable persons in the situation of the. partias. Howover, the actual

common intent of the parties shall prevail when such an intent can be
established,”

Article &
:

1. In applying irticle 5; due conaideration shall be siven to all
relevant circumstances, including any negotiations between Ehe parties, any
practices which they have segtablished betwaor themselves, any usages which

reagonable persons in the same situation as the parties usually consider to
be applicable, and sny condict of the parties subsequent to the cenclusicn
of the centrack. ' '

2. Such circumstances shall be considered, even though thay have not
been embodied in writing or in any other special form: in particuiar, they
may be proved hy witnesses,

3L. The majority of the FEDIlP“ thress«d fu;l satls*actlon

with the provisions contained in this article.




3Z2. One reply howaver cxpraos

te which duec consideration should be given in the interpretstion ol the core-
tract to all relevant cir stances and in particu
betwesrn the rties, sny prac =3 which have bee

Dersong in

cable and o the conduct of the partiss

selves and any usages which

}.h

parties Uﬁua¢ly congider to be appl
subsequent to the conclusion of the contract, sheould apply in 2ll cases and
nct amount to & mere adjunct to the principles sst out in sréicle S, Any

referencs to this article should therafore be removed from the text of
Article €, paragraph 1. '

: 33. Further in connection with the relaticns between Arti
and 5, = reply 4o the contrary sffect suggaested that the present refe

!

CArticle 5 in the fip ¥ paragraph of irticle € should be ciarifisd in the sense

that the principl contained ‘n irticle 6 sonecern only the applicetiorn of the

first paragr raph of Artl”lc 5.

34, Az to the djffererﬁ factors tc be taken into CQﬂSiQCFﬂtiOD
in accordsncs wikh na whraﬂh 1 of Artinsle 6, o

il

suggestion was mazde that the
reference to ‘negetiations between the parties™ should be deleted as eve CEaVE

thing which fakes place priocr o +the cenclusion of the corntract may be vary

-

different from the tenor of the contract as concliuded,

35. On the other hand ancther reply stressed the desirability of
adding to the different elemonts at present mentioned in frticle € letters
of intent which may have besn 2xche anged between ths parties.

-

36, ‘fpother sugpesticon was to add to paragraph 1 a provision

_ o
similar to that coﬁtait@d-in Article 7 of the Law on international Economic

Contracts of the German Democratic h;hukllﬂ which provides, that “in particular

ct which is

iy
[
i
o3
{1
o]
g
s,
,’.:}

neither party may rely on an inte sepretation of the contr

tible with his behaviour in conncction with the conbracti,

37. . Mozt of the criticisms however were directed at the reference
in the article Lo uvsages.

8. On the one hand it was pointed out that the suhordination of
+i n

the applica of usages to the condition that reascrable o nersons 1

ion
situation as t?; parties would have considared them te be applicable might
{ f 2
It would therofors unquestions) bly be preferable to choose

which are roe

create uncartai

a more objective criterion and to state that all those us g
gularly observed in the trade sector under consideration should be applicable.
One reply expressed the opinion that sverythiney which is vsually stipulated

in international contracts (“HazJLiuu lichkeit") sheuld be assimilated to
}

those usages (VHandelsbhrauche AN I
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9. A totally diffsrent view émergad from other replies to the
effect that in the context of interpretation oniy those usages which are
actually known by the parties should be ra{en into consideration. In the
oplnlcn of one authoer, the connection %e+wwen the uséges in question and the
1nreﬂt1on and the krcwlmdg@ of the pbr*lev wouid already resui* from the
reference in ﬁﬂulclp & to Article 5.

40.  Finally, 1* was recalled that the criteria ade pted ir this
article for determining which usages should be applicable oincided exactly
with those prevideg for in the Uniform Law of 1864 on }n?ernkt onal sale.

A8 1s already known, the UNCITRAL draft Convention.on international salc has
in this connection acoptad a sclution which is somewhatl different in that
the only usages which it holds to be applicable are those '“which the partiss.
knew or had reasson to know and which in international trade 1o widely kﬂown
and regularly observed DY parties to contracts of the typs invelved in
the varticular trade con icerned”™ . The author therefore vwondered whether it
would not bhe preferable to ad lopt the sazme solution in this araft.

1. Where expressio 8, provisions or *srmq of a contract commenly used
in commercial practice are enplcgedp they %hq1L be: interpreted according
to the meaning usually given to them at the plaCC of .conclusicn of the con-
tract or, in cases where they relate to a specific act of pbrrormanuep at

the place where that aet ig to he performed.

2. However, if thers exist rules of interpretation which ars intended
to apply on an interna ticnal scale, they shall vrevail over any different
lozal rules of interpretation.

¥

41, This article, which lays down the criteria for the &OIVan
of possible confiicts r*éaﬂdng the 4 1f*nrcnt mesning given to terms in
different places, was criticized in s rumber of repliss.




r

A2, A drafting amendment to paragraph 1 was proposed ag fo
s

"Terms or expragsiong.emploved ir treds shall be interpreted according to

the meaning usually given to. then at the place of conclusion of the contras

or, in cases where they rolate to a specific act of performance, at the placs

where that act is to be parformed.’

3. Most of the cr
article concerned ths adoption

wice of the

#

the nlace

of cenclusdion of the conbract.

44, Une reply cons idersd that there should be clarific aticn as
to which place is to be deemsd Lo bhe that where the contract was corncluded:
the most appropriate sclution would seem to lis in considering it tc be that

where the cfferor received the oo

sfferes,:

45. Many veplies expressed Tormal cohjections concerning the use of

the criterion of the place of conclusion of the contract. It was argued
on

.thet the place at which international commsrcisal contracts asre concluded is
very ofiten incidental and that in consecusnce it has little relaticnship with

the contract itself. net be forgetten that interne-

inter praesentes and that, as

rr\

tional trade contracts

far az contracts at 2 d. the criteria which are felldowed

in determining the place of conclusior ry considerabhly fron one legal system
t¢ another.

46. Fhe critericn of the place of performancs was sk

{‘C!

1
onn the grounds that in pfa”t¢0” nOﬁtrdc = may be performed in successiv
znd therefors in different places.

A7. TFor the reascns mentionsd above, some repliss went as far as
t tforward deletion of paragraph 1 and toe propose that
thu‘by'lt should be gettled in accordaﬁce with the

rinciples ol interpretation contained in the draft.

!-E)
™

48. Other replises however caome down in vour of the adep
D

and usages of interpretsfion a

aatl residence of
“1s to be interpreted; the usage:_of the profcssional

parties beleng; the usapss in force in the lex ford o




48, The principie enunciated in zaragraph 2 was on the whole fa-
vourably reccived, some replies going so far as to propose that it shbuld
become’ the general rule. " To this end, either the present order of the pafaw
graphs might be reversad or alternatively the first paragraph could he deleted

~

leaving paragraph Z az the only paragraph in the articie.

S0. However the replies wers not urpanimous in recogniging that
internaticonal rules and usages should prevail over local rales, independently
of the will of %he parties as provided for in the present dratt,

51. Three replies even expressed the view that the rules and usages
in guestion should only apply when the arties have sxpressly referred to themn.
DDLY P : :

be ‘satisfied
by the introduction in the present text of a clarification to the offect that

52. Other replies indicated that their authors wouls

the application of the rules and usages in question is to he excluded whencver
h
one of tham, ¢ould not reasonably have kmown them,

circumstances of the given case indicate that the parties, or even only

[

b

53. With %he similar intention of clarifying the conditions for the
applicability of the rulés ana usages in question, one reply finaily suggested
that it should be stated that in all cases the rules and usages should be
those which are generally applied at international level. This would entail
the exclusion of all rules of a unilateral chara¢tef whose application weould
not seem to be justified on chjective grounds.

1. General conditicns prepared by one party are, in the absence of
t ot

y
expresg agreement, effective againg he cther party only if at the time
th

of conclusicn of the contract & latter kaew or should have kriown of their

exigtencs,

2. If each party refers to ite own peneral conditions, those which
were the last to be sent and which have not e




3. If the ot her party reiects the 7ﬁﬁe ral conditiong which were the
last to be sent opr LT

arty rejeclts the gerneral conditions of the other,
the contract shall be deemed to have heen conciuded without such general
conditions, unless the party who has received the dsclaration from which

it is apparent that. there is no agreement on the general conditions or on the
different conditions of the other party, immsdiately objscte to the concliusicon
of the contract.

54. The proviﬂinn of spscial rules regarding contracts concluded
{
A

on the bagis of gensral conditicrs (see Article 8 et seq.) was favourahly
received and Strcss was laid on the fact that-this constituted an inncvation

at internaticnal level

B85, Somae repliss howover raised the guestion of whoether it was
advisable to treat within the framework of the draft on interpretation of

contracts the problems contemplated by Articles & and § {effechix
zeneral conditions and the clauses Containﬁd in them) or whether iﬁ would not
be preferable to desl with them #n the context of tha_draft or: the formation
wer solution could lie in the insertion of a special

of contrasts. And
chapter on general ceonditions and standard contreacts in the Code which would
be: independant both of thaht orn Tormation and of that on interpretation.

56, As to the substance of the article, a number of criticisms
nst the rules in peragraph 1 to the effect thet general

wers levelled agpal
cenditions ara offective against the other party simply because he ought
to have krnown of their existence. This rule was judged to be too favourabie

to the party who has prepared the general conditicons and whe ig often in
practice economically the stronger of the two. Neverthelesss the various

alternative soluticns proposed varied considerably.

57. Twe replies expressed The view that what at present appears

a
oniy in the commentary (page 14) should be stated in the text; namely that
H & th

for the conditions to he offe vy must previousily have been adopted

&
either by the narties themselves or by the arality of the operators in

the trade sector in guestion.

B8, Others considered that the word Yexistence" in the present texnt
should be replaced hy the word ‘'content'. In effect they smphasised b
the reguirement that the adhering party knew or should have known of their

existence is one thing and that the requirement that he knew or should have



known of their content quite ancther cones only in the latter case would one

avoid a party being bound by general conditions whose conterit he could not
effectively have known in the given case. ) '

_ 9. The authors cf othsp réplies who sxperienced the same Aiffi-
culties suggésted that there should in all cases be a requirement, in order
for the general conditions to be applicable, that the narty seeking to rely
on them sbould have cxpressly drawn them to the:attention of the other party.
There'might be an cxception to much a rule for those sectors {banking? ingu-
fance, tranéport} in which it is a.well known fact that the cperators only
contract on the basis of their own general conditions (ges Article 32, para-
graph 4. of the Law on International Economic Uontracts of the German Dento~
cratic Republic).

60. Another reply alcng the same lines proposed the following
redraf™t of paragraph 1 : "General conditions used by one party are, in the -
absence of cXpress agreement or a refersnce +o them, effective against the
other party if they are used to he inco:pofated in prior dezlings between
the parties or if reasonable persons in the situation of the other party
consider them to be applicable, ™

51." In connection with baragraph 2, cne reply would have pre-
ferred it to have laid down the rule that the general conditions which arse
sent firzt should prevail,

62. Other replies even suggested that paragraph 2 simply'be deleted
as the rule Contaihed therein was neither gatisfactory nor necessary. It
was unsatisfactory inasmuch as cnee the parties had from the outset mani-
fested their desire to apply their own general conditions, it did not seem
Just to deduce from the sllence of the party who was the last to receive the
general conditions of the other hig intention to a.ccept them. Nor was it
necessary since the problem of the go-called "battle of Forms" could be
séttled onr the basis of paragraph 3 alone.

63. 43 regards paragraph 3, =z propesal was made to simplify the
text as follows: "If the party who received the general conditions which
were the last fo be sent reiécts thewm and if the other party does not aceept
his peneral conditions, the contract shall be desmed to have heen concluded

without any of those peneral conditions, unless one of the parties immedia-

tely objects to the conclugion of the contrach,’




- 18 -

54, Other repliés would have preferred that the provision in
quastion dealt with the case contemplated by it by meanz of a presumption
that .the contract had not been concluded, In effweot, it was maintained that

a party who rejects the other's gzeneral conditions as a rule inteads to
reject the contract itself. Such a party would therefore be extremely
surprissd to-learn that he was bound by & contract even though he had re-
jected the additional conditions contained in the reply of the other party.

8%. fccording to another reply, the rule at pregent containad
in paragraph -3 should at ieast make an exception for those caszes where, in
the absenca of the general conditionrs, the contract could not bo concluded

for want of sufficient content.

LArticle 3

: Nothwithstanding the provisions of Article 5, mo clause contalned
in general ccnditicns shall be offective which by reason of its content,
language or pressrntaticon is of such a charactar that the other pafty could
not reasonably have éxpacted it.:

66. It was generally recognised that this article was 2 valuable
and useful cne. only three repliss, based on different reasoning, called
for its deletion,

67. One reply maintained that while a provision of this kind
might. be necessary as regards consumer transactions, it wasz totally
inappropriate in the context of relations between businesamen who, once theyv

have accepted neral conditicns, cught not to be allowed to contest them on

the grounds that their character is too unexpected.

68, &ccording to another reply, however, the end rssult sought
by Article 9 .could already be achieved through the application of article &
paragraph 1. In effect, zince the provision in queztion provides that The
adhering party can only be bound by those general conditiens of which he
could have known, he could always maintain that such was not the case in
respect of especially unexpected clausges.

69.. Finzlly. the third reply considered thal firticis 9 would he
superflucus if, as he hoped, the excessively libersl criterion at present

s

contained in the first peragraph of Article & were to be raplaced by another
according %o which the applicability of the general conditicnz would be

dependant upon an sexpress reference to them,



70. Another reply would have preferred it if Article ¢ had only
referred to clauses which, on account of their formal pr ebentatlon, might
be deemed-to_be_unpxppctﬁc, The problem of clauses with g sugpect content
should be dealt with 2lsewhere, '

71. Another proposal was to add the following phraze to the
present text : "or could not reascnably have ascartained ite m2aning, ™

in this way the article in question would alsc cover cases in which the

- general conditicons were drafted in o lenguage other than the mother tongue
of the adhering party or that used at-the time of the conclusion of the
contract and inowledge of which on the part of the adhering party could
not have besn asgumed.

Article 10
IR LY

Any provision expressly dgreed by the parties shall prevail over
_conf11h+1n? previsions of general conditions. even though the former has
been ﬁnreed upon ora;l and the latter have noi > baen struck cut.

72. The prlnclple proevided for in the p“e nt‘arﬁipie, while
on the whole being well PBCﬁlvfu, was criticised by certain replies on
Tha g“ounds that addltlon 1 clauses should not prevail over general condi~
tions unlcss stipulated in writing. It was felt that to do as the present
text dosg and to admit that guch blauseﬂ even though stipulated Oﬁiy
orally, m1aht prevail, weuld give rise tc sericus difficulties of proof,
espec1a11y in those Tegal systems which require that certain confracts be
in writing ad probationem (Sce for example Article fuél of ‘the French Civil
Coda). -

_ 73. On the con trary of ther replies even sxpressed the opinien
that the parties should be abls to dercgate from general conditions rot
only by =zxpress agreement but also tacitly.

T74.  Two replies recailed that it often happens in practice that
the general conditions thmbolvk contdin a provision according to which'
any modifications or additiocns are only valld if stipulated in writing
f”Schrifoormklauvnl”) In their opinion this article should specify that
the presence of such a Provision should not nullify agreements stipulated

by the parties crally.,




Article 11

FProvisions contained in senerazl conditions prepared by ong of the
parties shall, in case of ambiguity, be interprefed in favour of the other
party.

- 75, - There were Tew objections to the rules set out 1n Articie 171,
the utility of which in this context was generally recognised.

76. & numbsr of replies pointed ocut that whereas the present text
speaks of "general conditions prepared by one of the parties’, the commeri-
tary {see page 19) makeg it clear that by "unilateral preparation' one should
understand cases where thig has besn dong by one of the partics as well as
those where the conditions have been elaborated by a professiconal boedy or
trade association to which only one of the contracting bodies belongs.

While fully accepting this sxtensive interpretation of the concept of
*unilateral preparation', thoge replies suggested an émendment of the pressent
text in this sense. A proposal was indeed made toe reformulate Article 11
along the following lines: '"Provisgions contained in general conditions pra-

pered by one of the partiesz or by a professicnal bedy or trade sssocialtion

to which only one of the contracting parties belongs shall, in cage of am-

it

biguity, be interpreted in favour of the other party. A further proposal was

to insert after ths woerd "preparsd” and befoere by one of the parties®
rticle

setly', while another was to redraft the

0
juy)

the words Ydirectly or indig
as follows: "In casc of doubt, the agreement shall be interpreted in favour

of the debtor unless the parties heve adopted the general conditions laid
: : E ne g

down with s view to evcluding the predominant influence of one or the other.™

77. Other replies were of the opinion thal the Ycontra profarentem”

rule should be appiice in al

1 cases whers one cof the parties reliss on
general conditions, regardless of whether they are prepared directly by him

T

L

i

or by a nsutral corganisation. n consaguence the word “preparod” in the

i
oresent taxt should be replaced by “used".

78, Finally it was recalled that in certain naticnal legal systems,
as for example in articls 1152 of the French Civil Code snd in psragraph B15
of the Austrian Civil Code, the "contra proferentem’ rule was not limited in

its application to:general conditicns but appilicadle to any clausz which one
party. proposes to the other. The rule should theref¥ore have the same scope

in the prasent draft.












