o ntle pop g -
R B f
& 38 %

(S ArcHIVIO

B
2 nd
i

Y, 4 ~
< Dy poen - W
g

UNIDROIT 1978
g Study L ~ Doe. 14

enay’

»“"

r

Unidroit

IB?I’ERI‘-T:g;gNAL INSTITUTE FOR THE UNIFTCATION OF PRIVATE AW

pe e F ) IR

PROGRESSIVE CODIFICATION OF INTERNATTONAL TRADE LAW

Draft Uniforn Law on the Interpretation of International
Contraets in general revised by the Steering Committee on
‘the Progressive Codification of International Trade Law

and
Bxplanatory Report

(prepared by the Secretariat)

Rome, June 1978




DRAFT UNIFORM IAW ON THE INTERPRETATION

OF _COWTRACTS - TN = GENERAL

Articls 1

The interpretation of & contrdct shall be in zccordance with the
. principles of good faith, of fair dealing and of international coopergtion,

Article 2

In the event of ambiguity, the terms of the contrect shall be inter-
preted in such a way as to give them effect rather than +o deprive them
of effect, I ' '

Bach term of a contract shall be interpreted by reference to all the
other terms of the contract, and in determining the meaning of the terms
of the contract, reference shgll be made to the contract as a whole,

drticle 4
In the event of ambiguity, expressions capable of having more than one
meaning shall be interpreted in z mamer appropriate to the nature of the
pa?ticular contract. '

Article 5

1e A contract shall be interpreted according to the intention com—
mon to the parties,

2. In the absence or proof to the comtrary, the common intention of
the parties shall be the intention which contracting parties, placed in the
Same cirqumstances, at the time the contract was concluded, would normally
have had. o

Article 6

In interpreting a contract, due consideration shall be given to all re~
levant circumstances, including any preliminary negotiations between the DAL
ties, any course of dealing which they have established between themselves, -
any usages which reasonable persons in the same situation ag the parties
usually consider to be applicable and any conduct of the parties subsequent
to the conclusion of the contraci, :




Articie 7
Subject to the provisions of Articles D and 6,%he expressions, nrovi-
sions or terms of the contrsct shall be interoreted according to the mea-
ning given to them by the recognised practice of international irade.

Article 8

1. General conditions are incorporated in the contract only if one party
has referred to them and the other party has accepted them.

2. In all the other cases they'arv 1ncorporatud in the contract only
if they have been adomted by an association to which hoth parties belong or
they have been expressly agreed to in previous transactions bztween the
parties or are in commen usage in the particular trade with which the cor
tract is cormecied.

[wh
t

3. The absence of acceptance of the general conditions referred to
by one party does rnot prevent the contract from being oncludea, unless one
of the parties prompily informs the other that in t 1656¢ clrrumuuances he
does not intend o be TBound by the contract.

Wo claise contained ‘in general conditions which by reason of its content,
language or-presentation is of such a character that the other party could
not reasonably have expected it, shall be effectiva, unless it has been
expressly accepted by that party.

Articke 10

A specizal provision agreed by the partices shall prevail over conflicting
provigions of general conditions,

Article 11

Contract terms proposed by one of the parties shzll, in cas se of ambi-
guity, be interpreted in favour of the other party.
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BAPLAFATORY REPORT

THTRODUGTION

1. In the context of its work on the drawing up of an international
trade dee, the Steering Committee composed of Professors René David {Uni-
versity of Aix%Marseille), Tudor Popescn (University of Bucharest) and
Clive M. Schmitthoff (City‘ﬁniversity of London)(q) has s0 far completed
work on a draft on the formotion of internationasl contracts in general (Study
L - Doc. 11, WWIDROIT 1977). At its meeting of April 1977, it requested
the Secreteriat of UNIDROIT o distribute the draft’ uniform rules on the
interpretation of contracis, accompanied by & questionnaire (Study L - Doc.
12, UHIDROIT 19?7), with 2 view to obtaining comments thereon from acada—
mics, specialized Institutes and other Crganisations deaiing with infter- -
national trade. R

2. As was the case with the draft on Tormetion, that concerning’intér;
pretation has met with considersble interest. The Secretariat received more‘
than thirty replies and, among these, particular reference may be made to
the detailed observations of UIICTAD, the Economic Commission fbr'Europel
the Boonomic and Social Commission for Asis and the Pacific, the Belgrade
Institute of Comparative Ieir, the Palermo Institute of Goﬁparafive Private
Law and Professom Barrers Graf of the University of Mexico, Biancs of the
University of Rome, Bydlinski of the University of Vienna, Drobnig of the
Hax-Planck-Institut flir zusiindisches ung internaticnales Privatrecht in
Hemburg, Enderlein of the Imstitut fip ausl¥ndisches Recht und Rechtsver-
gleichung in Potsdam, 88rsi of the University of Budapest, Fontaine of the
Centre de Droit des obligations in Louvain, Goldman of the University of Law,
Econotiic and SoéialiSciences in Paris, Gordon of the Glasgow‘University Law
Faculty, Hjernefof*stockhohnUﬁiversify, Lendo of Copenhsgen University,
Limpens of-Brussels University, Rajski of Wersaw University, Sauveplanne of
Utrecht University, Takalows, of "Tokyo University, Tallon of the Service de
Recherches Comparatives in Parig, Tunc of the Centre d'Biudes Juridigques
Comparatives in Parig, Ulmer of Heidelberg University and van Hoogstraten of
the Hague Conference on Privetc International Tew. ‘ o

3. Almost all the replies laid sires: the desirability'of°§f&4f'
paring uniform rules on the interpretation of internationsl contracts in
general, In this comiection ihe point wzs made that in practice in intep-
national trade, the interpretation of the variocus contracts, especially

~when they are concluded on the basis of general conditions or standard con—
“tracts,.often poseé delicate problems. In consequence UNIDROIT's initiative
in this field = the fipst in this particular direction — would £ill an
importa_nt gap.

: -

(1} The Secretapy to the Committee is Prof. Michael Joachim Bonell (UNIDROIT).
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4, One reply,while admitting thet there
manner in which internstionzl contracts are

i

iz 1ittle wniformity in the
e

c*'r e

s}

d, nevertheless consi-

|_.|

interprat
dered that 1t was unceriain whether these diffe
Fering concepts in different countries of the rules and methods of interpre-

rences werce based upon dii-

tation or whelher they reflected individual differences in sentiment and po-
litical cutlook on the part of ithose called upon to interpret soerific
Coniradts; Some judges tend o Le more pragmatic and les ”semwntl then
others z el ml;hf therefore e guided more by their notions of justice and
equity. Such differences, however, might alsc occur within the senme couniry
. - Agasinst the

and 1%t would not be easy o eliminate them by way of = 1o

L

enactmelt of detailed rules on 1nt@rpretgulon it might elso ve argued ©
it is dmpossible to establish 2 coherent set of rules malnlJ bacause Lt
be impossible to create s hierorchy of them. Looking 2t the present dra
one migh% ask whether irticle 1, which provides for interpretation "in cccor-

dance with good ialﬁh and, the nriciples of lzir dealim#‘,'js a paramount
clouse. Does it have priorifﬁ over the actuzl common intent of Ahe: parties
mentioned in Article 5, paragreph 1 when the intent isg not in accordance with
the priciples of fair desling? Does it override the in dubio contre proferen-
tem rule in Article 11 so thet a fair and reasonable oulcome is to e pre-
ferred oven if this would be pro proferentem? The reply, however, concluded
that the present UNIDROEL draft was certainly ueef 17_ 1f only for certain

of its nrov1w*ons which introduced new nrinciples of interpreiction or prihbe
siples not adhered to in all countries (which would seem to be the case
especially with Articles 7 t0:10}, As te. the other provisions, they might

be considored more as mere suidelines and ~s such might be useful.

53: Another replv expressed the opinion that the future uniform rules
shddld_take the form of simple rules or guidelines rather than that of a
true uﬁiform law. Tt was in fact argued that since rules governing interpre-
tafioﬂ'ﬂbﬁﬁbt confer rights on the parties or impose okligations uponr Tham;
and are nbfhﬁng mqré than simple guidelines for ihe judge or the arbitrator,
they ought ndt to have the Torce of law. rhet was necessary in practice
was that they ghou]d be formulated in uniform terms at & universal level.

”6n Iﬁf%his respect, however, the Steering Commitice pointed out that,
although the opinion aoaordiﬂg %o which rules governing the interpretation
of contracts are simple guidelines based on purely grammstical and logical
considerations had in the post received some support, novadays the opposite
view prevails-and it is generzlily admitted thot the choice between one or .
another principle or criterion of interpretation iz a legel problem znd noi
only one of _rammer or logic.

To - I%. moes furthermore without saying that the problem of theGiQ%efﬁfé—
tation of the single contracts is of particular imporiance in intérnatioﬁéii
trade praciice. Thus, with regsrd to their interpretation in & sirict sensé;
that iz to say the determinztion of the meaning of what has been expressiy
stipulated by the parties in o given case, difficulties arigse on account of
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the fact that the latter necessarily beldng to different countries ang there—
fore have 1o communicate with each other by using expressions and concepts
which are not always familiar {o then, Furthermore, &z the contracts per
definitionem are entered inio by two merchants, particular relevance has

to be given to the various practices and usages commonly observed within aspe-
cific trade sector or professional category, when clarifying the exact
meaning of_certain clauses or in completing the terms of the agreement.
Pinally, as the transactions of international trade are frequently concluded
by means of general conditions or standard forms of contract, unilaterally
worked out by single firms or by trade agsociations, their interpretation
must obviously be made on the basis of specific eriteria or principles,

8. The draft finally adopted by the Committee is intended to cover
all threec of the above-mentioned aspects of the problem, i.e. the interpre-
tation of contracts.in a strict sense, the relevance vhich in the interpre-
tation of internations) commercial contracts should be given to courses of
dealing, practices and usages and the interpretation of'contracts-concluded
on the basis of general conditions or standard forms of contract., As to the
substance of the single articles, they partly reflect provisions already
cdntained in-international or hational legislative instruments and partly
aim at sanctioning principles and criteris which so far have only been
worked out ang adopted by legal writers op case-law. In this respect it
should however be borne in mind that the proposed uniforn rules on the inter-
pretation of contracts should in principle corresnond to the specific requi-
rements of international trade and therefore attempt to recancile the diffe
rent domestic rules at presens existing in this field only to the extent
that the latter are consistent with such a basic eriterion,




Article 1

This article iz intended to constitute a sort of general clause’
(”Generalklausel“}-within-the proposed draft uniform rules on the interpre-

I

that the

tation of international contracts. Az a matier of fact, in stating
lztter shall be construed in accordance with good faith and the prlﬂéipleSA
of fair itrade, it not only expresses in general terms the underlying philo-
sophy behind all the other articles contained in the draft; but also lays
dotm. a fundsmentzl criterion %o whieh reference mey be made whenever 2 given
problem -cannot in practice be solved on the basis of one of the specific feRaloss
visionss oo ' ' o

Vith regard to the proposed formulation of the article, the criterion
of "good faith has not only been expressly adopted by a nmumber of national
laus (e.g. $157 of the German BOB; Art. 1366.of the Itzlian Codice Civile)
but ks universally recognised and therefore too well lmowvm to need any '
further explanstion here. On the other hend the reference in thig contaxt
to the "principles of fair dealing® is relatively new. One could of courde
argue that such principles arve in practice nothing other than the applicatich

between merchants of the genersl criterion of good faith {cf., Section 2«103’
(1) (b) of the U.C.C.,; according to which "gocd faith in the case of mer— -
chants means honesty in fact and the ohservince of reagonshle commercial
standards of fair dealinz in the trade™ ) their eézpréss mention should how-
ever demonstrate in & more effechive way that in interpreting commercial -
transactions , particularly when concluded at san intermational level, 1t 1
not sufficient to basc oneself on the confidence which the pariies might
have egtablished between themselves: due considerstion must also be given
to the expectation which the generality of the operators has of fair dealing

2

. . o ’ . - - .
in the respeciive trade sector (ef. Ari. 23,para. 1 of the Czechoslovakian
Tnternations] Commercial Code ).

In this respect some of the replies to the UITIDROIT questionnaire expres-
sed the opinion that it iz not yet clear vhether reoforence should be made
to the fair dealing which 1s =% present obgerved in buglness and commerce
or rather 4o that which oucght to govern irade relationg; and while some of

the replies favoured the firsd view, being based on the idea that in order

to distinguish the orincivle of "fair desling® from that of ¥igood Taith®

the former should necezsarily refer to the practices uhich are actually
established ir the gecior in cuestion, others toclk the latter view on zccount
of the need for a harmonious development of internaiional trade beiwesn
couniries with different social and economic structures or which have reached
differing stages of development. This was algo the opinion of the Sieering
Committee which therefore decided to add to the original wording of the
article an explicit reference to "intermational cooperation®.
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Articles 2,3 nnd 4

Articles 2, 3 and 4 1éy down certain criteriz which %o a large extent’
correspond simply o pfinciples of common sense and are therefore logiccl
rather than legal in character. For instance, it was sxacily for this reason
that the drafters of the German BGB refrained from including them among the
other rules théy provided for the construction of contracts in general (see
Motive, I, p. 15%). '

However, as the future Code is intended o apply o international tran-
gactions, that is to say controcts entered into by persong from different
countries and legal systems, it would seem to be necessary or at leagt oad- -
visable to state such rules explicitly in order %o ensure their observance:
in practice; whosver the éompetent Judge or arbditrator imight ba.

Very little need be gaid as regardé the content of these rules.,. Tha
rule laid down in 4irticle 2y under which in the event of ambiguity the
terms of the contract shall De interpreted in such o Way ag to.giﬁe effect
to-them, rather than +o deprive them of any effect, represents o viel I-known
and universally recognised priciple {"actus interpretandus ogt pdtius ut
valeat quam ut pereati': ses &. % Articie 1367 of theo Italian Codice Civile;
Article 1157 of the French Code 6ivil: Article 23 of the Czechoslovakian
International Commercial Code; Lgderitz, Ausleguhg.von Rechtsgeschgf%en,
Karlsruhe 1966, p. 344 et seq.; Popescu, The Law of International Trade,
Buchargét 1976, p. 268 et meq.; mee also, Article 52 of the Franco-Ttaliisn
Draft Code on Obligations of 1927). :

The same is frue of the, provisions contained in the following #wo arti-
cles: see, for the vule according to which "each term of =z contract shall
be interpreted by reference to all the other terms of the saneé contract,;and
in determining the meaning of the ferms of the contract reference shall be
made to the contract as a whole" (Articie 3), Article 1363 of the Ttalian
Codice Civile; Article 982 of the Ruranian Civil Code; Article 55 of the
Franco-Italian Draft Code on Obligations; Staudinger, Kommentar BGB, ‘11th
ed., Berlin 1957, Amn. 39 zu § 133; for the rule according to which 'in the
event of ambiguity, expressions capable of having more than one meaning
shall be interpreted in .such & manner appropriate %o the nature of the pare
ticular contract" (irticle 4), see Articlé 1369 of the Ttalian Codice Civid
le; Article 1158 of the French Code Civils Article 979 of" the Rumanian Civil
Code; Article 53 of the Franco-Italian Draft Code oﬁ-Obligations;

Article 5

Interpretation of a contract means the determination of the legal si-
gnificance of a given agreement entersd into by the parties. Tt goes without
saying that no problem at 2ll arises whenever there exists a total coinci-




-8

dence between the literal mesning of iue declarations end the re
of the parties. But guid; if the former is different from the lot
even more, if an actuel common intent of the parties cannoi b established?

al intent
Ter or,

Hith respect to the firét'camé thé.various national laws adopt, at least
apparently, uite different i OWQuLnn n fact, while in the Common iaw sys-
tens there itraditionslly exizts the so-called p‘aln meaning rule, according
to which "where there iz mno wﬂbl'dlty in the words, they should bhe congirued
according to their ob"1ou$ neaning® {cof, Blzckatone, Commentaries on the faw
of England, 17 Dy P 379’ British Hovietonews Ltd. v. London and Districi
Cinemas Lid. L19)_/A»C; 16ﬁ), the civil law gystens ”enerully adopt the in-
verse principle according o which 7 On doit dans les conwventions rechercher

oy

quelle a ¢3¢ lacamune intention des pariies contracizntes pluidt que de
glarr8iter au sens littéral dss termes™ (ﬂrt 1156 of dhe French Code Civil,y
but see also § 133 of the Cerman B0B: Art. 1362 of the Italian Codice fivilie)
However, &s hag been rightly pointed out (Dav1d, Les contrats cnégr01t ar-
glais, Paris 1973, o 32;), the differences arc Pouqnlus de desré chne de
principe et dg¢ nature, In 1armi not only are the conseguences of the El:&?
meaning rule attemsted in D“iﬂujce {of. Iﬂdbfltug Auslegung von Rccntvooong'
tengVKgrlgruheqjgmﬁvafmb5 ot 'seg.; Ti 11Wan< v. 9.8, Knutaford 1190“/ A, G
406 see also Section 2-208(2) of the U.C.C. ), but also inm the eivil idw
systems the intention of the paﬁfies will only be dcemed Yo preveil over the
literal mezning of the terms oﬁ the x@reemunt whern a d1fwerent intention w

ctuglly commonr to both parules and as such can De prOVaQ (cz Becu1, ;oorlc

generale del negozio giuridico, murln,19 2, D 342;'Flume, Des Rechisges CMQfF
Berlln_H61delberg~uew'Yorh. 1945, 7. 299 etlgeqo)q

It is along thesc lines that an internationaily uniform solution could
be achieved, and this is exactly the purpose of the present article: after |
2ll, the prinolpie laid dewm in the first paragranh has already been muonted
both by the Cgzechoslovalian International Commercizl Cods GArﬁlcle 25} and
the DDR Lew on Internationsl Commercial Contracts’ {§6) '

For, those cases where Fhe actual common intention of +the perT ies cannot

bhe. eStdbilthQ, the originel version of the present article ﬂrOVlded Thet

the interpretation of the comiract should firet be hased on the intemticn of
one of the'parties, if thie intention can be esfablished, znd the other party
knew, or ought 1o have knoun, what that intention was {paragfaph 2); only

if -either fthe intention of one party cannct Ye established or*fhe5other narty
could not rezsonably rezlise: that when entering into the ogrecﬁeﬁ%}%he former
had such an intention, must resort be had to the intention that reasonsble
persons would have had in the same situation as the parties {(parogrsph 3)

A number of criticisme were levelled against such o solubion by some of
those who repliedtc UFIDRCIT's questionnaire, B



On the one hand the opinion was expressed that criteria which, with o
view to establishing the common intent of the parties, pernit reccoursc %o be
had to that of only onesof then or even only to thet ofa rensonable person;
2re incompatible with the fundamental concept of a contract as 2 meeting of
the minds of the parties. '

Cn the other hand, the two pars sraphs were cr1tlclsed on the O'round
that they fevoured an interpretation based on criterie of +foc sunj—ct;ve'
a character. In this connection the exsmple was given in which 4 ought to
have knowm iwut 3 meant $o refer to Canadia an dollors ong B'ought to have
known that 4 meant o refer to American dollars, since thei would be the
intent which reasonable persang would have had in the seme situstion ag
the parties. ‘hich of ihe two provisionz should app d.iﬂ such cirecumsiances?
To support Pla interpretation if B had not given any sign of his actual
intent would not bhe fair to 4o To apply paragraph 3 and to support A's in-
terpretation — which vould seem 1o be the better view - would considerably
reduce the scope of parairaph 2. This provision would then only be ‘of valuc
for a party who could not he expected to know the intent of reauonable veople
in the same situation ag the parties. '

On the basis of these ohjections the Steering Committes decided to de-
lete the former paragrapit 2 of Article 5 and o redraf™ paragraph 3 in °uch
& way s to maie it clear that in the context of international comnerc1 21
transactions interpretation ‘should ag a genersl mile be based on o jecrive
criteria, Ii.e.vhenever the sotusi common intention of the parties cannot be
established, the terms of ihe contract shall be consirued according to the
meaning given to them in the commercial sector under donsideration end no
that, which might be different; aittributed to them by one only of +the Py
ties. In this respect ro“erenco nay however be made only to the time at which
the contract was concluded, zo that neither party may rely on & different
interpretation which has-"uugequem 1y bheen develcoed in that trmde sector,

Article 6

This arflcle, Nthﬁ corresponds almost entirely 4o Article 4 of the
UHIDROIT Draft of 2 Law for the Unification of Ceris 1in Rules relating o
Validity of Contracts of Internationzl Sale of Goods deals with the rele-
vance in the internretntWOQ of international oommerolci contracts of courses
of dealing,usages and custons o

In this context, it is vell-knowm that the principles and criteria to
be found in the various national systems ere not, ot least at first sight,
always the same, ' '
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Thus, for example, according to Cerman law, when there is no express
reference by the parties to the contract to thse vaerioud practices and usages
which have grown up in internationzl trade dealings, their elfectivenese iz
normally considered to uegaad on the sxwtent to which it is possible te reco-
i paragraeph 346 of the HOB refers for

imige thoem as d&ndeTeruuche.

the construction of contracts heiween merchants. Once recognised as such

they bind the pariies for the sole reascun thet the latter belohg to the re-

levant profescional category or howve done business in o gilven commorcial
1

merket, it being totally irrelevant tThat theywere in fnct uniware of’ t 1e
content or even of the very existence of the procticen and usages in question
(cf, Oertmann, Rechisordnung und Verkehrssitte, Leinzig 1914, p. 366 e% bo%o}n

At Firet eight, at least, the situstion secms ho be different in the Common
Lew countries, whem the prevailing approach to contractual relations is in
practice ususlly founded on the intention of ihe partier and therefore in
privcinle tends:to exclude the notion that they may he boun d'bv éono%hiPﬁ

to which they haie not ervressly agreed or which cannet in any sther wey be
attrivuted toe thelr intention. This does not however mean that in pracilice,
even in these systems, usages or praciices which may be defined az Y...=
particular course of dealing or line of conduct generally adopted by persoins
engaged in & pariticular department of business life .o {12 Halebury's Laws
of Enoland, a"ﬂ ed. London 1975, ovaragraph 445g,are oF no imporisnce for the
purpose of interpretation or for the completion of the terms of individual
contracbs?-esmecla+1y whenn they zre commercizl ones; it should furthermore
be noted that while in the past reference vas always nade to the presumsd
iling view iz that it is merely
sufficiant that the usages or praciices are notorious, ceritain and reasonable
{Cheshire and Fifoot's Law of Coniract, Sth eds London 1972, p. 1471 et sed.;
Hortley, Mercantile Usage and Custom, in RabelsZ vol. 24 (1959),p. 262 et
geq. ) or that the- ‘have soquired Yeuch regularity of observence in o place,
vocation or trads as to justify an expectotion that they will he obzerved
with respect to the transaction in cquesiion® (cf., Section 1-205 \2) of éhe

Y

U.C.C. J» Turning to French Loar, there is also a general tendency to seek the

intention of the pariies, fthe currenily preve

legal basis of the practices and usages of infernational trads at a col'racm
tual level, referring for thiz purpose to Articles 1159 and 1160 of the Code

Civil. It follows that zs ‘usazes conventiornnels or "usases interpréfotila™,
their efficacy should, at leagt in principle, depend on the express or presu-
ned intention of the parties: however, spart from the fect that in praciice

guch intentlon{and even knowled@e\ is presumed'by-virtue of the ginmple fact
that the resnective rules and practicss are commenly applied in the sector
of business in which the parties in fact operate, there have, espeocially
of late, been sttempts, alsc from the theoreiioca standpoint to &xpl:in

their applicsztion directly on objective grounds, and fhove all on the ais
of the prineivle of good frith znd the TLSL*%lUF'ﬂGGjZSliJ of wnueroretlnx
contracts in their particulsr social context {cf. Pedsmon, ¥ a-t-il’ lTieu de
distinguer les usages et les cowtumes en droit commercial?, in Rev. trim,

droit comm. 1959, bp. 346 ), Finsily, in Ttaly the discussion of the relevance
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ol usages and practices of internationzl trade turns esgenvizlly on the Quesm
tion of vhether they are genuine izl normativi® referred to in Article 1374
of the Codice Civile and =z such a means of completing the terms of contracis
or whether ihey ouzht not rather to ba seen g examples of simple ™igi ne-
geziali o interpretstivit, 2a they are termed, =nd vhich ure intenced, ao-
cording te Articles 1340 cnd 1363 of the Codice Civile, to constitute, in
the absence of +the controry intention sf +the parties, simple rules of cong-
trustion for inderpreting ang clerifying clanses or terms which msy be -
biguous or uncertsin, ' -

"I the light of the foregeing; on the basmis of 2 functional and not
merely a. conceptual. comparizon between the verious legal syatems, it should
net de difficult to discover how it has become an wlnost universally reco-
gnised principle thai, in the consiruction of contractnsl terms, regard mst
be had between merchants to the normal meaning of such terms and the usus] |
practices in the respective trade sectors, and this independently of the ine .
tention or even the knowledge of the'p&rties,-Moreover, such a principle
is at present recognised, =lthough its formulation may very, in all the most
recent national or internatiocnal laws dealing specifically with international
commercial contracts: it is enough to refer. to Articles 117 and 118 .of ‘the
Gzechoglovakian Internztional Commercisl Code; to paragraphs 5 and 6 6f the
Loaw on Internstional Commercial Contracts of the German Democratic Republic,
toVSection‘15205 (3) of the U.C.C. and to Articles 9 of ULIS and 12 of ULFC,

Article {

- Commercial transactions, particularly those¢ concluded at international
level, often refer to typical clauses.or expressions which are as such ¢ om—
monly employed in all parts of the world (e.gs delivery terms siuch as Toift,
"fob", "fas" etc., or payment termsz as "document against payment", document
against acceptance", "letter of credit", ete.).

As different rules and practices may obtain with regard to a single
clause or expression of thig kind'in‘different parts of the wbﬁld, there is
however the problem of how to rosolve the oonfiicts which ineﬁitably-qccur
whenever the contracting partied do not belong to the same Zeographical area.

The solutions provided by the various national laws are o a lirge exe
tent at variance as regards the choice of ‘the connecting féCfdr, some taking
the place where the contract was concluded (cf, Article 1159ﬁbf“the French

Code Civil; Article 1368, paragravh 1 of the T$slien Codice Civile),others
that where the offer sng acceptance took place (see & & the Gérman ?ﬁﬁdesﬂ
geriehthof 20 May 1952, in BGHZ 6, 127, Oberlandesgericht Hemburg 2 Septem-
ber 1974, in MDR 1975, 845), others s%ill +the vlace where the firm providing
the products or services has its seat (Art{'1368r paragraph 2 of the Italian

|



Codice Civile) and yet others the place where %he contractual obligations are
4o be performed (see Section 1-205 {5} of the UsCul. )

However, as has recently been rightly pointed out, the problem ig essen-
tially one of interpretation and not of conflicts between rules of nositive
law {Sommenberger, Verkehrssitten im Schuldvertrag, Munich 1970, p. 19835
and. in consequence, at least as regords the typical relationg of intermational
trade, it does not seem capable of being solved ir abstracto, on the basis of
a single, more or less rigid snd formal criterion. '

It iz for this reason that the present article refraing from edopiing
any of the traditional criteria, mentioncd above, providing simply that if
with regard to o single clause or expression used by the parties in their
contract there exist rules and ussges of interpretation recogrised at an
international level (e.golnccterms;'Uniform Custons and Practices for Do-
cumentary Crediis etc., elaborated Ly an international infeperdent agency
such ag the International Chamber of Cormerce ) they should prevail over pu=
rely local rules of interpretation, For a confirmation of such a solution,
© thet is 4o say the application in & given came of this kind of rules, even
if not expressly referred to by the parties, simply because of their nature
of internationally well known and widely aoceptéd rules of interpretation of
4he resvective clauses, sce, with reference to Inésterms, among othery QLG
Manich 19 December 1957, in  AUD 1959, 79; BCGH 22 January 1959, ibid. 1959,
205 Trib. Genoa 6 April 1966, in Dir. maritt. 1966, 336; OLG Kaleruhe 12
February 1975, RIM 1975, 225; award of the arbitral tribunsl of the IL.C.C.
ne 1788 of 1971; with respsct to Uniforn Customs and Practices for Documenta~
ry Credits, Cass. it. 30 July 1960, in BRIC 1960, II, 48563 Cass. fraenc. 13
April 1967, in Clunet 1967, 1843 BOH 21 Merch 1973, HJI 1973, 8995 with re-
ference to Uniform Rules for the Collection of Commercial Paver, OLG Hamburg
27 October 1969, in MDR 1970, 335. L '

irticle 8

Most of the typical transactions of intermational trade are concluded
on the basis of general conditions or standerd forms of comtract, elaborated
by individusl firms (as normally happens in the indusirial products sactor )
or by the respective professional associations {as in the raw meterials and
agriculiural products sector ), or even hy specialised internationzl and
independent agencies (such as. Internztional Chamber of Commerce,: the Teoonomic
Commission for Burope, UNCITRAL,. e%cs Ja '

_In this respect two kinds of problems arise: firsi, the determination
offfhé_effectiveness,of ﬁ@eas‘iﬁsipumgnts in cagses where the parties did
not expressiy refer to theﬁ;in their contract; sccondly, theidentification
of the principies and criteria to be adopted in interoreting their combent.
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As to the first question, the present article originally vrovided that
general conditions prevared by one party are effective against the other par~
ty not only if they have been expressly agreed to, but also if the other par-
ty knew or ought %o have knowm of their existence. .

Almost all of thoso who replied to the Questiommaire expressed'the view .
that such a solution would be t00 favourable to the party who has prepared B
the general conditions elther himself or throngh hisz own irade agsociation
and whoe is often in practice in an cconomically stronger position than the
other contracting party.

‘In fact, with a few exceptioné‘(cf, Article 1341 para. 1 of the Italian
Codice Civile), the different national legal systems will only recognise '
the effectiveness of general conditions where there has been either as ex-
press agreement between the parties (in the form of arn exXpress referexpe to
them or even by requiring a sigmature of the document containing fhe whole =~
text of the‘obnditions) or where one party has at leas® given the obther'rea-
sonable notice"of their existence and their contents which enables the lat-
ter effectively %o cbtain knowledge of them before or at the time of the
conclusion of the contract (see, with respect to the Common Law systems,
Treitel, The Law of Contract, 3rd ed., London 1970, p. 173 et seg.; Raiser
G.y Die Gerichtliche Kontrolle von Formularbedingungen im amerikanischen < -
und deutschen Rechty Karlsruhe, p. 17 et seq.; for the French Law, Rieg,
Contrat-type et contrat d'adhésion, in Etudes de droit contemporain, wvol
XXXIIT, Paris 1970, p. 105 et seq.; for the German Law, §-2 of ﬁhe'ﬁBGugg—
setz of 1976).

These additional requirements are however generally restricted to con-
sumer transactions, whereas a more liberal attitude prevalls with respect to
business transactions : more precisely in the case of business transactions,
the last-mentioned legal systems also consider general conditions %o be in-
corporated in a contract, even where no notice hag been given by one party to ..
the other, provided that they have been expressly agreed to in previous transs;l
actions ("incorporation by course of dealing) or their use is generally known.-
within the particular trade Sector ("incorporation'by usage”L (see, for the
Common Law systems, Wortley, Hercantile Usage and Customy in Rabelzecitschrift
vol. 24 {1958), p. 267; Hollier v. Rambler Mosors Lid. (1972). 1 411 England
Law Reports, p. 401; Section 55 {5¢) of the Supply of Goods {Tmplied Terms)
Act of 1973; for the French Law, Berlioz, Le contrat d'adhésion, Paris 1973,

p. 63 et meq.; Cass. 18t March 1971, in Recueil Dalloz 1971, p. 597; App.
Paris 9 YMay 1974, in Rev. crit. dr. intern. privé 1975, p. 99; for the Ger~
man Law, §.24 of the recent ABG-Gesetz which excludes the applicability of
the above mentioned § 2 to contracts between merchants: BGH 18 June 1971, in
Juristische Rundschau 1972, p. 253 BGH 13 July 19715 in AWD 1973, p;'63?;,
Weber, Die Allgeméinen Geschaftsbedingungen, Berlin 1967, p. 325 ot seq.).
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This being so, the present article has been reformulated so that it
now provides that as s rule general conditions shall only be incornorated
in the contract if one party has referred to them snd the other perty has
accented them (paragraph 1). At the same time it adnits, however, that even
in the absence of such reguirements sffect may be given to general conditions,

provided that a) they have been adopted by an association to which both pam
ties belong or b) they have been expressly agreed to between the parties in
previous transactions or are in GOﬂm01 usage in the particular itvade with
which the contract is connected {paragraph 2).

Paragraph 3 refers to the case where one of the parties or, 2e i g ruc-
tice often happens in business iransactionsz, both par*"es refer to their own
general conditions when meking their offer or their acceptance, and the
other party does not accept them. According t¢ the rule laid down in para-
graph 1; in these circumstances such general conditions will not be incorpo-
rated in the contraci, but the question is then raised as to whether or not,
without such conditions, a contract can be considered *o have heen nonclvded.

In sccordance with the view at present prevailing in many national sys-
tems (see § 33 \3) of’ the GDR Law on Ianternational Commercianl Contracts;
Schlechtriem, Die Kollision von Standard-Bedingungen bein Vertrq*ssohluss4
in Festschrift f. Wahl, Hdeidelberg 1973, p. 67 et seq.; Schmi 1ggemann,
Die Vereiﬁbarung VOT AGH durch stilléohwelgende Annahme nach fran2031ochem
Recht, in AWD 1974, p. 312 et seq.),paragraph 3 states that wunless one party
pronptly informs the ofher that he only intends to be bound by the contract
i the other partyaccepts his gensral conditions, the contract shall be dee-
med to have been concluded without such conditions.

Article 9

According to Article 8 paragraph 1, general conditions prepared by one
party do not need to be expressly accepted by the other party in drder to be
incorporated in the contract. Horeover, in the cases envisaged by Article 8
paragraph 2, general conditions may become effective even without one of the
parties having made anv reference to them.

Thig being so, it seems advisable, in the interest of protecting the
adhering party, o restrict the scope of application of the above criteria
to those general conditions the use of which is genuinely common, that is
to say general conditions containing provisions which the adhering party
could reasonablv have exvected to find in oondltlons of that kind.

‘the present article consequentiy states that, notwithstanding the
applicability - according to Article 8 - of the general coditions as g
whole, any clause contained therein which by reason of its content, language
or presentation is of such a character that the other party could not reg
gonably have expected it, shall be deemed 0 be ineffective. The purpose of
this rule, which corresponds to § 3 of the recent Cerman AGB~iiesetlz, 1is



clear: in order to prevent the party whe prepared the genepral conditions
taking unfair advantage of the adhering party, where such conditions contain
provisions which, on account of their content, prove to be particularly
burdensome or at least unexpected to the adhering party, the other must in
some Way or another draw kis attention to them, z0 as to permit him o as-—
sess their real significance;'if not, the formulating party cannot :reafc-
nably rely on their application (see, for such a golution, Section 2-316

(2) of the U.C.C. which for certain exempbion clauses requires that "the

writing must be conspicuous";Articie 1347 of the Italian Codice Civile,whioh
however goes even further in providing that certain clauses, . if contained
in general conditions, must be specifically accepted in writing Ey the ad~
hering party; in Swiss Law, Bundesgericht & March 1967, in BGE vol. 93, I,

323),

Arficle 10

Bedring in mind that general conditions are by their nature worked oud
in advance and in an absiract way, it is quite obvious that,'whenever the
parties expressly agree on one or more terms of their contract, such provim
sions, reflecting their real intention in the given cage; praevall over ‘o
Ilicting provisions contained in the general conditions (of. Articie 1342,
paragraph 1 of the Ttalian Codice Civile, § 4 of the German AGB~Gesetz).
Bowever, in practice it often occurs that the parties make their agreements
only orally and without striking out ihe clauses of the general conditions
from which they intend to derogate. Should these agreeants also be valid
or should the express provisions be permitted Ho rrevall only if they are
agreed upon in writing? As it is well known, in this respeci the various na-
tional laws provide for different solutions. Thus, while in the civil law
countries the problem ig more or less a question of proof (cf. Gerovese,

Le condizioni generali di contratto, Padua 1954, p. 397; Ulmer, in Ulmer-
Srauner-Hensen, AGB-Cesetz, Cologne 1377, p. 103), in the Common Law counw
tries, according to the parol evidence rule or the plain meaning rule the
substantial validity of aral agreements may also be questioned (of.Illlderitz,
Die Auslegung von Rechigeschiften, Karlgruhe 1966, p. 172 et seq.; Jacobs v.
Batavia and General Plantations Trust /1924/ 1 Ch. 287): in practice, how-
ever, in the latter also the more recent tendency is to admit oral evidence
when the document is intended to contain only part of the terms of the con-
tract, that is to say when the parties did not intend the writing to he ex~
clusive, but wished it to be read in conjunction with their oral siatements
{(cf. Ualker Property Investments, Ltd. v. Walker, {1947), 177 L.T. 204;
Cheshire and Fifoot's Law of Contract, cit., p. 108; § 228 Restatement of the
he Law of Contracts).

On the basis of ithese premises the present article states that the spe-
cial provisions shall prevail over contlicting provisions contained in the
general conditions, it being understood that this is true even though the
former have been agreed upon orally: after all, general conditions, even
if they take the form of standard forms of contract, are by their nature
contractual documents intended to regulate only in part a given  lransaction.



- Article 11

It is a well XKnown priﬁoiple that, in the casc of doubt ds Fto the mear-
ing and scope of contractual terms any smbiguity will be construsd against
the party who prepared the particular ferm. In some legal systems the conira
proferentem rule is'limited in its application to terms included in gereral
conditions or standard forms of contract ( sea Article 1370 of the Italian
Codice Civile; § 5 of the Cerman AUB-Uesefz ; § 236 (d) of the Restatement
of ‘Contracts; Morris v. C.W. Martin & Sons (1985) 2 All T.R. 72535 Treitel, .
The Law of Contract, cp. cit.,p. 178 et seq.j.Cheshire and Pifoot's Law of
Contract, op. cit.; p. 129 el SQQh)? wherens in others it ie applicable to
any clause which one party proposes to the other (see Article 1162 of the
French Code Civily 5 815 of the Austrian Civil Gode).

The present article follows the latier approach. There is however; no
doubt that the practical importance of this rule will arise primsrily in
those cases where the ambiguous term is contained in the general conditions
of only one of the parties and where that party is seeking to base his c¢laim
on just that ambiguous fterm.





