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In introducing this subject, Wr. Limpens alluued,ta the prepa-~
fatcry work which had led up to the convenine of the rastri cted sxploratory
Committee of memhers of the Council which had met in Home on 13 and 14
February last under his chairmanship., Tactoring wesz, he recalled,a method of

obtaining short-term credit which had originated in the United Ststes and

developed widely in Europe over the last fifteen yesars. Essentially it

permitted an induvtrlqll st or merchant to rszalise debbts owing to hjm unger
t

contracts of sale by assigning them en bloc to a factor, usually a bank

who would receive a commission for his servicss, while at the same t1mf
protecting himself against the risk of defaulting cllevt of the vendor of

the éooés,'

The restricted group had hased its work on the analysis'of the
repl g5 to the quesfionnalre prepared by the Secretariat and while it'had
been agreed unanimously by the members of the group that it was desirable
to undertake an initiative in the field, it had bean recognised that not all
the probléms raised caould bz dealt with together. One of ths principal
quesfions examined was whéther the future rules should cover all factoring
transactions or only these of an international character. In the first
place it had been argucd that the time was ripe Tor attempting to unify -

domestic law relating Lo Tactoring in view of the absence in most countries of

any specific legislation on the subject. Agaih,the utility of factoring as

an aid to economic reco#ary wag stresssd and'furthermore it was suggeéted that

uniform rules adopted by all member Statss of the Zuropean Communities would

be highly desirable. On the other hand, the view, whisch ultimately pre-

vailed, was nxpruwsbd that it would be easier Lo get States to accept in

the first place rules governing internaticnal factoring which might sub-~
zquantly influence, arnd indeed be introduced into, internal law. Ii had

Leen recognissed that the dzxfinition of the internastional character misht

give riss tc some difficulties buf these were not considered to be insupe-

rable.

The pext important point discussed by the group concerned ths
nature of the futurs instrument to be slaborated. Here again unanimify
had been achieved in the senss that a Convention containing a uniform law

sheould be preferred to a stendard contract since on tho onz hand thare
already sxisted a }trge numker of sunh centracts and on-the other that kind
ef ‘solution could neot do 21 with the problems relsting to the’ ClPhtS and

interests of third partiesz. ¥or the same reasons the group had alao eycluded
a sclution along the lines of the 1.C.C. Uniform Customs and PractLCP for
Documentary Credits. Anothsr matfter discussed at length by the group was
whether the future rules should bhe 1i

hetween the factor and the vendor/supplisr or rather extend to cover their

mited in their application to relations




relations with third parties, which latter could themselves be divided into
twe categories, namely ths purchassrs of the goods and othér third parties.
Az 6 the:Tirst category 1t was evident that thé factor should be abls te
set up agdainst the purchaser of the goods any richts of ths vendor/supplisr
but it had been considersd prefsrabls to state this expressly. In addition,
problems releting to set—off between ths vender and the purchaser arising
before the assignment of the dsbt to the factor would not seem to cresate
any sorious difficulties slthouph problems night well arise in relation to
obligations arizing therzafter. Pricrity issues were also relevant and it
was therefore clear that serious attenticn would have to be paid to the whols
‘question of third parties. A further complicabion arecse from the fact that
sometimes as many as four parties might be invelved in a factoring transaction,
namely a seller exporting gocds, his expert facter, the impert factor in the
pu}chaser's country and tho purcheser himsslf. ' In such cases it had been.
‘suggestzd that recourse mighl have to be made to the rules of private inter-
national law to determine which law should be applicable.

Finally,. Mr. Limpens drew attention te ancther complex problem,
namely that of retention of cwnérship clauses which caused very preat dif-
ficultiss in internatiocnal transactions. It was important to =stablish
criteria for deciding whether, and if so-on the basis of which criteria,
retention of ownership claussas enforceable in one country shouid be raco-
gnised in others and even here, in the already complex fisld of factoring ope-
rations, further problems could earise as, for example. in a dispute between
on the ore hend a first supplier. whe had sold goods under a contract con-
taining a retenticn of ownership clauss Yo a second vendor whe in hiz turn
sold the goods to a third persor, and on the other the factor ‘to whom the

gecond vendor had assipned the debt.

The President thanked #¥r, Limpers for his mest illuminating.

e
report on the work of the restricted greup and roequasted the Council to
consider whetrher it was prepared to endorse the recommundation of the group
that work be continued in the field and, if so, whﬁth&r the most appropriate
forum for the preparstion of urifcrm rules on the factoring conftract would
be a Study Group or a Committes éf Governmental Expsrts.

B

Mr. Popescu, who had sai on the restricted group;’ also stressed
the complex character of the factoring contract. 1In hig view the princi

ed to by

"3

sr the procedural cne refer

question facing the Council was hows
the President and he supressed a prefersncée for the constitution of a lommittee

-

of Governmental Experts.



Mr. Opundsre congratul

ted Mr.

a
haired on ths work it had carried out.

c
the subject and expressed the view

prepar=ad. BHe also razferred, as bsin
growing phenomsnon in African coun

ing rel
o

Tries

which were 2kin to factoring conitracts.

Limpens and the group which he had
He favoured pursuing the study

sn international Convaention should be

gvant  to the discussion, Lo the
I performance guarantee-agreeménts

The aim of such agresments was

to offer protection arainst the danger of forsipn contractors whe had entered
%

into agreomentsz, uwsuslly for construction

prior to the sxpiry of a time coniracht wh

contract weuld not be performed on
guarantee agrsement was that a loc
contractor and he felt that ths Co

time.
al bank
mmittes

; with African Statss, absconding

enn it had become apparsnt that ths
The machinsry of the performance
would guerantsz performance by the
to be sei up might profitably

consider these types of contracht, which he defined zs5 aspects of psecudo-

factoring, in the course of its futurs wo

Mr.. Diasmond gotatad that
to sse a continustion of the work
they had at present no firm views
on factoring contracts and weuld p
of the progress which could be mad

the Un

rk.

ited Kingdom authqriteélwere happy

begun by the restricted group although

t

d

refar %o consider that guestion in the light

e, Un

he naturs of any future irnstrument

the gquestion of the forum in which

the work should bz pursusd he stressad that factoring constituted a naw
development in the United Hingdom smo that theres was littie sxperiencs of it,
ag well as little caselaw. Nor had any spscial statuts law been dsveloped

in this connection. In wiew Tthar

subject in government deparinents
for the setting up ¢f a Study Gro
Experts since it would be casier

COMMerca .

On this latter point, ¥r. von Overheck noted that thers was -nothing

aeforz of
the Uni

up rather

o find

the lack nof expertise or this

ted Kingdoa had a strong prefarence
than g Committes of Governmental
sxperts on factoring in the world of
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Mr. Loewe also paid tri
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entrusting the coentinuaticn of the

bute to
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work ©

rn his opinion, the
c & Study Group or te a Committee

of Governmental Experts would largsily depend on whether it was intended To

transfer the resultant tzxt at com
whather regional or worldwid:, in
a Study Group, or rather tc zomple
which would suggest that the appro
be one composed of Zovernmenital ex
was the convening first of a Study
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which ¢
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Group

to & more welitical organisation,

ase it would be nreforabls tc convena
within the frameworlk of UNIDHROIT .

work
form for the fubure Committee would

should be avoided, he bhelieved,

then of & Committee of Governmental




Experts both within UNIDROIT. Another facior to bo takern inte consideration
was whether the subject might find # place in the new UNCITRPAL Work Frogramms
and he thereforae suggested that the charac m

determined by the President of the Instituts on the basis of his svaluation

ter of the Commitize should bs

of the various factors at play.

This preposal was ssconded by Mr.

Hr. Sauveplanne also supported this approach hut recalled th”¥'

in view of the comnneection betwesn leasing and factoring .whatsver sclution
were finajly to be adoptsd should aveid any contradicticns ariss ing between
the work on the twc subjects,

o thess ulrcumutauu ©_the Council acc1d :d to defer

any decision as Vo tne Iorm wu+rh the future rules on _the facEpria 5
the President to dﬂ01d - in the light of ﬂll

T e e e e b ea v e e el al e ShPanttal UYL

hg work should be pur sued_by =z Committee




